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ADVERTISEMENT. 

Thb object of this publication is to present to the Practitioner and others a 
handy and inexpensive work, comprising a Complete Annual Digest of every 
Case reported during each year in all the Courts, whether in the " Law Eeports," 
or in any other Eeports, and arranged in such a form as vvrill be most likely to 
prevent the possibility of any Case, on whatever subject, escaping notice. 

The Digest comprises every case (up to the 1st of December, 1885) which is 
contained in the " Law Keports," " The Law Journal,'* " The Law Times," " The 
Weekly Keporter," "Cox's Criminal Cases," " Cababe and Ellis's Keports," 
" Aspinall's Maritime Law Cases," " O'Malley and Hardcastle's Election Petition 
Keports,'* "Coltman's Eegistration Cases," "The Justice of the Peace," and 
"Neville and Macnamara's Kailway Cases." A note has been inserted of all 
cases reported in the " Weekly Notes," and not subsequently reported in the 
" Law Reports." 

All decisions of interest to the English Lawyer reported in the Irish Law 
Keports are included in the Digest. So also with the Scotch cases reported in 
the Court of Session and Justiciary Reports. Of some of the less important 
Scotch cases a reference only has been made to the subject-matter of the decision. 

References also are given to the subject-matter of American decisions which 
are likely to be of use or of general interest, from Davis' Reports of the 
Supreme Court of the United States, and the " American Reports " of decisions 
in Courts of last resort in the several States. 

The Index contains all the references to the Reports of English (but not 
other) Cases. 

Every case followed, specially considered, or overruled, in or by English, 
Irish, or Scotch decisions, is contained in the table for that purpose. This table, 
and the list of all rules which have been under the consideration of the Courts, 
will also be found useful for noting up reports and text-books. 

In order to expedite the publication of the Digest, Mr. A. W. BAIRSTOW, 
B.A., BaiTister-at-law, has kindly given very useful assistance in compiling the 
tables of cases, <fec., at the commencement of the work. 
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Chorlton & Dogdale's Trade Mark, Re 
Chowne, Re 
" Christianaborg," The.. 
Ohristmas, Re. Martin v. Lacon 
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27 Ch. D. 584, 5t L. T. 748, 33 
W.R. 336 ' 

52 L. T. 631, 5 Asp. M. C. 399 .. 

28 Ch. rr. 237, 54 L. J. Ch. 233,1 
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14 Q. B. D. 92, 54 L. J. M. C. 66, 
,52 L. T. 136, 33 W. R. 226, 49 
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Glemson v, Townsend ., .. •'. 
Clerk V, British Linen Co. .. 

Clitheroe (Buccleucli's) Estate, Re .. 

Close, Ex parte. Be Hall 

« Clydach," The .. .. 

Coates V. Mackillop. Be'^plhum6 .. 
Cockerell v. Essex (Earl). Re Johnston (or) 
Johnson) .. ., „ „ ..J 

Coleman v. West Middlesex Waterworks Ca 
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Coles V. Fihhens 
CoUett V. Young 

« CoUmgrove," The. The ** Numida " 

Collins V. Pitts. Re Pitts' Settlement 

Colonial Bank v. Whinney •• .• 

Colverson v. Bloomfield .. .. 

Commissioner for Railways v, Toohey 

Commissioners of French Hock v. Hugo 

Compton, Re. Norton v. Compton (No. 2) .. 

Coney, Re^ Coney v, Bennett .• ..j 

Council v. Baker. Re Baker .. •• ,A 

Conolan V. Leyland .. | < 

Consolidated Telephone Co., Re .. ,A 

Cookes' Settled Estates, Re. Cookes v. Cookes 

Cookson v; Swire * ., •. 

Cope, Re. D'Auguier v. Cope 

Cope V, Cope ,. 

Coppock V, Vaughan. Re Flint 

Corhett v. Plowden 



• • 



. . 



Coruford v. Elliott. Re Watts 

Cottrell V. Cottrell 

Coulman, Re. Munhy v. Ross 
Cousins, Ke. Alexander v* Cross 
Cowan V, Carlill 

Cowell V. Taylor 

Crahtree v^ Rohinson •• .. 

Cradock vi Rogers 



•• 
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62 L. T. 44, 32 W. R. 634 .. ( 

14 Q .B. D. 529, 64 L. J. M. C. 70, 
62 L. T. 578, 33 W. R. 549, 49 
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33W. R. 543 

10 P. D. 158, 64 L. J. P. 78, 34) 
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52 L. T. 607, W. N. 1885, p. 110 .. 
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31 Ch. D. 34, 65 L. J. Ch. 92, 53) 
L. T.483,34W.R.24.. .. f 
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Crawley, Be, Acton v, Crawley 

Crawshay's & Carter's Case •• 

Credit Co. v. Webster .• 
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Croft V. London and County Banking Co. 
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Cronin v, Bogers •• .• 
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Smith V. Cropper 
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(No. 4) 
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Crosser v. Maxwell 

Crossthwaite (or Crosihwidte), Ex parte. Be 

Pearce i 
Cumming to Gbdbolt, Be 
Cunliffe, Brooks & Co. v, Blackburn and Dis-j 
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Cunningham & Co., Be. Attenborongh's Case) 

Curtis, Be. Hawes v. Curtis 
Curtis V, Wainbrook Iron Co, 



•t 
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Dale, Be (A. J.). Ex parte Dale 
Dale, Be. Ex parte Leicestershire 
Dallow (or Dallon) v. Garrold. 
Adams .. .. 

Dames & Wood's Contract, Be 

Danby (an alleged lunatic), Be 
Danby v. Coutts 



(M.L.) 

Banking Co 
Ex partei 



Daniel v, Whitfield 



.• 



Darley v, Tennant 

Dashwood V. Ayles ., 

D' Auquier v. Cope. Be Cope . . 

Davidson v, Yoimg .. . .. 

Davies v. Lound ... 

V. Makuna 
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p. 244, W. N. 1886, p. 21 ..J 
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W. N. 1884, p. 204 
9 App. Cas. 867, 64 L. J. Ch. 376, 
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Davis (Alice), Be. Beg. v. Islington Guardians/ 



V. Comitti 
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V. House Improvement Supply Asso-l 

ciation ..' .. •• .. ,, y 

Dawdy & Hartcup, iBe.. .. 

Dawes v. Creyke .. •• 

Dawson v. Fox (or Fox v. Smith) 

Day V. Tumell. Be Higgins .. 

Deakin v. Lakin. Be Shakspear 
Dearing V. Brooks. Be Parker 
Dearie, Ex parte. Be Hastings 
Debenbam v. King's College, Cambridge 
De Burgh Lawson, Be. D— v. D 

De la Pole (Lady) v. Dick 
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Delta Syndicate, Be. Ex parte Forde 
Delves v. Newington .. 

De Mora v. Concha 
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Denne and Secretary of State for War, Be (or 

S. & D.) .. .. •• 

De Otaduy's Trade-Mark, Be .. 
De Portugal, Be 
Derby Union Guardians v. Sharratt. Be Web- 1 

ster .» I 
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De Bos, Be. Hardwicke v. Wilmot 

Dessau v, Lewin. Be Michael 

Dever (or Devers), Ex parte. Be Suse (No. l)i 

(No. 2)i 



Devonport (Mayor) v, Plymouth Tramways Co. 
Dewar, Be. Dewar v. Brooke 
Dickinson, Be. Dickinson v. Walker ' 

Dickson, Be. Hill v. Grant •• 

Dimmock, Be. Dimmock v, Dimmock 
"Dione,''The .. 

District Bank of Lcmdon, Ex parte. Be Gtenese 
Dixon, Be. Dixon v. Smith .. 

Doble V, Manley 

Docwra, Be. Docwra v. Faith 
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15 Q. B. D. 95, 339, 54 L. J. M. C.\ 
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Nmme of Cue. 



Bocwra, Re. Docwra v.. Faith. Westwood vA 
Docwra (Na 1) .. .. .. ../ 

Dogg^tt V. Revett. Yollum v. Hevett. 



Reference to Reports. 



Youngs 
Donaldson^ Re .. 



•■{ 
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DOTdogne," The 



Dor^ V. Fletcher 

Douglas, Re. Wood v, Douglas, or Douglas v,) 

WOOCl.. .. •• •• .. *• J 

Dove, Re. ' Bousfield v. Dove .. .. .. | 

Dowliug i;. Stuart. Re Macdonald .. 

Drage v. Hartopp •• .. .. .. | 

Drake v. Drake. Re Easley*s estate .. 
Drummond V. Leigh. Re Byron 
Drum Slate Quarry Co., Re .. 
Dudley, Ex parte. Re a solicitor 

Dnffett V. McEvoy (or Evay) . . 



Dunn V. Flood .. 

Dimningy Re. Hatherley v. Dunning 

Dunning v.' Gainsborough (Earl of) . , 

Durham V. Durham .. ..' •, 

Dyer, Re. Dyer v. Paynter •• 

Dyke v. Stephens (No. 1) 

r (No. 2) .. 
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V. Greetland Local Board 



E. 
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Earl of Dumfries," The 



Easley's Estate, Re. Drake v. Drake 
Ebersley's Hotel Co., Re 
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650, 33 W. R. 360, 5 Asp. M. C. 

328 .. I 

34 W. R. 29,' W. N.*1885,*p. 185* 

28 Ch.-D. 327, 54 L. J. Ch. 421, 
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Edmed, £e« Pettitt v. Dunn.. 
Edmonds (or Edmunds) v. Bobmson .. 

Edmonton Ouaidians or Beg. v. St. Mary's 
Ghiardians. Be Davis 

Edmunds v. Wallingford 

EdwardSy Ex parte. Be Chapman •• ..< 

' Be Home •• 
. Be Tollemache.. 



•* 



— — , Be. Owen v. Edwards 

tr. Dennis. Be Edwards' Trade-mark 

— — V. Dewar .. < 

■ V. Falmouth Commissioners. The) 
"Bhosina" J 

'■ ' V. Hope •• •• .. 
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Elliott v. Elliott 

Elliott V. Hall, or Elliott v. Nailstone Colliery) 

wU. •• ■. .. .. «. **9 

— — V. Lambert. Be Callaghan .. 

ElHs V. Bogers ; .. 

Elsas and Bochs v, Williams •• 
Elwell V, Jackson 

Emanuel ir« Parfitt. Be Tucker 



Emeny or Emery v, Sandes .. 

England v, Shearbum 

Errington v. Morewood. Be Morewdod 

Escamer v. Escallier .. 

Esdaile v, Payne (No. 1) 
(No. 2) 



Etheridge v. Womersley, Be Womersley 

"European," The 

Evans, Be.' Evans v, Evans •• 
Ewing V. Orr-Ewing 

Exchange Bank of Yarmouth v. Blethen 



i 

1 



"IWrport," The 



P. 



•• 



• • •• *• I 



Faithfully Be. Ex parte Moore .. ..{ 
Falconar's Trusts, Be. Bradford v. Young ) 



Beferenoe to Reporta* 



W.N. 1885, 162 

29 Ch. D. 170, 54 L. J. Ch. 586, 52\ 
L. T. 339, 33 W. B. 471 ../ 

15 Q. B. D. 95, 339, 54 L. J. M. C. 

110, 146, 53 L. T. 327, 49 J. P. 

804 
14 Q. B. D. 811, 54 L. J. Q. B. 305, 

52 L. T. 720, 33 W. B. 647, 49 

J. P. 649, 1 C. & E. 334 

13 Q. B. D. 747, 51 L. T. 881, 33\ 
W. B. 268 .. .. ../ 

64 L. J. Q. B. 447, W. N. 1885, 133 

14Q. B. D.415 

33 W. B. 578, W. N. 1885, 74 .. 

30 Ch. D. 454, 1 C. & E. 428 .. 
30 Ch. D. 159, 54 L. J. Ch. 1049,) 

63 L. T. 422, 34 W. B. 62 ..J 

10 P. D. 131, 54 L. J. P. 72, 63\ 

L. T. 30,33 W.B. 794.. ../ 

14 Q. B. D. 922, 64 L. J. Q. B. 379,\ 
63 L. T. 69, 33 W. B. 672 .. / 

54 L. J. Ch. 1142 

15 Q. B. D. 315, 54 L. J. Q. B. 518,\ 
34 W.B. 16 / 

28 Ch. D. 186, 64 L. J. Ch. 292, 52\ 
L. T. 7, 33 W. B. 157 .. ,./ 

29 Ch. D. 661, 50 L. T. 660, 53 L.\ 
T 377 • J 

64 L. J: Ch.*336, 52 L. T. 39 .'! 

IC. &E. 362 

54 L. J. Ch. 874, 62 L. T. 923, 33) 

W. B. 932, W. N. 1885, 148 .. ) 
14 Q. B. D. 6, 54 L. J. Q. B. 82, 51 

L. T. 641, 33 W. B. 187 

52 L. T. 22, 49 J. P. 86 .. 

W.N. 1885, 51 

10 App. Cas. 312, 54 L. J. P. C. 1 
62 L. T. 630, 33 W. B. 864, W. N.\ 

1885,20 / 

53 L. T. 21, W. N. 1885, 98 

29 Ch. D. 557, 54 L. J. Ch. 965, 
63 L. T. 260, 33 W. B. 935 .. 

10 P. D. 99, 54 L. J. P. 61, 62 
L. T. 868, 33 W. B. 937 

W. N. 1886, p. 152 

10 App. Cas. 463 .. 

10 App. Cas. 293, 54 L. J. P. C. 27,) 
63 L. T. 537, 33 W. B. 801 .. ) 



10 P. D. 13, 64 L. J. P. 3, 52 L. T.) 

62, 33 W. B. 448, 5 Asp. M. C. 

348 
14 Q. B. D. 627, 64'l. J. Q. B. 190, 

52 L; T. 376, 33 W. B. 438 .. 
28 Ch. D. 18, 64 L. J. Ch* 368, 611 

L. T. 650, 33 W. B. 169 .. J 
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FOB THE YEAR 1886. 



Famr (or Farret) v. Ijaty, EaxOmi ft Ca 
(No. 2) 



Faner v. Imsj, Hartland ft Co. (So. 1) 



Fawcua (Henry). In goods of 
Fawdtt, Be. Gtdlimd v. Burton 
Feanm v. Aylnfind (Bui) .. 

FeRovs If. Thornton ,. ,. 
Fendall V. O'CotmeU (So. 1) „ 
(No. 2) .. 



Field, Be (a Bolioitor) .. 



- V, White. Be Rownson 



Fisher'a Case. Be Southport and West Lan- 
cashire Banking Co. 
Fitzroy Bessemer Steel Co., Be 
Fleming v. HardcHBtle 



Flowitt V. Walker 

Flint, Re 

, Re. Coppocfcu Vanghan 

Florence Land and Public Works Co., Re.l 
Nicol'a Case. TuftieU and Ponaoaby's Case 



Foakes v. Boer ,, 



V. Webb 

Fordo. BamcB 

u, Elmalej ., 

V. Hiescke 

17. Shephflrd (fir Sheppard) 



RefereDce to Reporti. 



28 Ch. D. 483, 54 L. J. Ch. 808,( 
52 L. T. 38, 33 W. a 265 

25 Ch. D. 636^ 31 Ch. D. 42, 53 L. J. \ 
■Ch. 569, 50 L. T. 121, 63 U T. 
516, 32 W. E. IM, 384 ; 34 W. R. 
22, 48 J. P. 567 .. 

15Q.B. D. 258, 54L.J.Q.B. 
52 L. T. 766, 33 W. R. SW 
J. P. 725 

9 P. D. 241, 64 L. J. P. 47, 33l 
W. R. 323, 48 J. P. 743 .. ( 

30 Ch. D. 231, 54 L. J. Ch. 1131,1 
53L.T. 271,34W. R.26 ../ 

14 Q. B. D. 792, 54 L. J. Q. B. 33,1 
52 L. T. 954, 33 W. B. 331, 49 
J.P.596 I 

14 Q. B. D. 335, 54 L. J. Q. B. 279,1 
62 L. T. 389, 33 W. R. 258 

52L.T.538 

29 Ch. D. 899, 54 L. J, Ch. 756, 
62 li. T. 553, 33 W, B. 619 . 

28 Ch. D, 409, 64 L. J. Ch. 478, 5; 
L. T. 348, 33 W. R. 363, 49 J. P. 
503 

29 Cb. D. 608, 64 L. J. Ch. 661 
L. T. 480, 33 W. B. 504, 553, 49 
J. P. 613 

29 Ch. D. 358, 54 L. J. Ch. 950, 
52 L. T. 825, 33 W. B. 604, 4£ 
J. P. 759 

34 W. B. 49, W. N. 1885, p. 188 .. 

50 L. T. 144, 33 W. R. 312 

53 L. T. 851, 33 W. R. 776, W. N.l 
1885, 106 .. ., * 

28 Ch. D. 688, 54 L. J. Ch. 424,1 
52 L. T. 641, 33 W. R. 745, 
W.N. 1885, 120 .. ..I 

53 L. T. 287, 33 W. R. 894, W, N.S 
1885, 151 .. „ * 

15 Q. B. D. 488, 33 W. R. 936 
W.N. 1886,163 „ 

29 Ch, D. 421, 52 L. T. 933 



233 

28 Ch. D. 287, 54 L. J. Ch. 263, 

L. T. 624, 33 W. B. 249 
56 L. J. Q. B. 18, 24 ; 34 W. R. 76,1 

60 J. P. 23, W. N. 1885, 197 . 
55 L. J. Q. B. 24, 34 W. B. 78 . 
14 Q. B. D. 507, 64 L. J. Q. B. 28( 

63 L. T. 44, 33 W. B. 566, 4 

J. P. 103, 1 CoU., 351 „ 
16 Q. B. D. 57, 55 L. J. Q. B. 79,\ 

63 L. T. 635, 34 W. B. 74 „ / 
53 L. T, 664, 34 W. R. 63 
49 J. P. 760 



XZIT 



OOMPLETE* INDEX TO ALL ENGLISH GASES 



Name of Case. 



••{ 



Forde, Ex parte. Re Delta Syndicate 

" Foscolino,*' The 

Fosier, Be. Ex parte Basan •• 

Fowke v. Draycott .. .. .• ..] 

Fox V, Railway Passengers Assurance Go. •• < 

V. Smith (or Dawson- v. Fox) „ 

Foxwell V. Lewis. Re Lewis .. 

French, Re. Miller aod Miller, Re. Love v. 

Hills .. 
V. Ghichester ,. •• .. 



it 



Friedeberg," The 

Friedlander, Re. Ex parte Oastler .. 
Friedlander's Trade-mark, Re.. 
Frith V, Gooke .. 

Fryv. Tapson 

Furlong v. South London Tramways Co. 
Fumess v. Davis 



( 

•I 
•■i 

•I 

* 



- Railway Co. v, Cumberland Go-opeia- 



tive Society .. 
Futcher v, Saunders 



^! 



Reference to Reporta. 



G. 



G. V, M. (or Gordon v. Merricks) 

Grainsborough (Earl) v. Watcombe Terra Gotta 
Clay Co. ..• .. .. .. . 

Galland, Re (a solicitor) 



i 



- V. 'Burton. Re Fawsitt 



Gallard v. Hawkins .. 
Gfames V. Bonnor 
Gandy v. Garidy .. 

Gard v. Commissioners of Sewers 

Gardner V. Jay.. 

v,Tapling 

—I v. Trechmann 

Gamett, Re. Ex parte Bullock 

Ghirnham v. Skipper .. 

" Garston ^. (sailmg ship) Co. v, Hickie 

Graslight and Coko Co. v.^olloway ». 



•■} 

■I 
•i 

•1 



30 Gh. D. 153, 54 L. J. Ch. 724,\ 
53 L. T. 659, 33 W. R. 839 ../ 
52 L. T. 866 . . . . . . 

W.N. 1885, 12 

29 Ch. D. 996, 54 L. J. Ch. 977,\ 
52 L. T. 890, 33 W. R. 701 ../ 

54 L. J. Q. B. 505, 52 L. T. 549,) 

-'Ol^'> ..<• ...« •• * * J 
14 Q. B. D. 377, 54 L. J. Q. B. 299 

30 'Ch. D. 654, 53 L. T. 387, 33\ 
W. R. 150 / 

54 L. J. Ch. 205, 51 L. T. 853, 33) 
• W. R. 210, W. N. 1884, 234 ..J 

28Ch. D. 450, n 

10 P. D. 112^. 54 L. J. P. 75, 52) 

L. T. 837, 33 W. R. 687 .. f 
13 Q. B. D. 471, 54 L. J. Q. B. 23,) 

51LVT. 309, 33W. R. 126 ..j 

•W. N. .1885, 85 

52 L. T. 798, 33 W. R. 688, W. N.\ 
' 1885,129 .. .. ../ 

28 Ch. D. 268, 54 L. J. Ch. 224,) 
. 51 L. T. 326, 33 W. R. 113 .. J 

48 J. P. 329, 1 C. & E. 316 
51 L. T. 854, 33 W. R. 320, W. N. 
• • 1885,* 14 • . • • . .« ' . . , , 

49J. P. 292 

49 J. P. 424 .. .. 






10 App; Gas. 171, 53* L. T. 398, 12 

C. ofS. Gas. (H.L.)36 .. 
54 L. J. Ch.. 991, 53 L. T. 116, 

W.N. 1885, 110 
34 W. R. 58, 158, W. N. 1885, 185,\ 

224 ..' .. " .. ../ 
30Ch.-D. 231,64 L. J. Gh. 1131,) 

63 L. T. 271, 34 W. R. 26 ..J 

27 Ch. D. 298, 53 L. J. Ch. 834,1 
51 L. T. 689, 33 W. R. 31 ..J 

54 L. J. Gh. 517, 33 W. R. 64 .. 
30 Gh...D. 57,64 L^-J. Ch.ai64,) 
53 L. T. 306, 33 W. R. 803 .. f 

28 Ch. D. 486, 64 L. J. Ch. 698,) 
* 62L.T.827 ./' .. ..f 

29 Ch. D. 50, 54 L. J. Ch. 529, 762,) 
62 L: T. 181, 395, 33 W. R. 470J 

53W..R.473. .... .. 

15 Q. B. D. 164, 54 L. J. Q. B. 515,\ 

53L..T.518 .. « .... ../ 

56 L. J. Q. B. 77, 34 W. R. 79,\ 

W.N. 1886,192 .. ../ 
29 Ch. D. 566; 52 L.T. 239 

16Q. B. D. 680 

52L. T.434,49 J. P.344 .. | 
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313 
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FOB THE YEAB 1885. 



Name -of Case. 



Gaslight and Coke Co. v. Kensington Yestry 

Gedling Bectory, Re .. 

Gell V, Carver. Re Allsop's Estate .. 

€tene8e,Re. Ex parte I^strict fiank of London 

• ■ • 

V, Lascelles •• 



Reference to Reports. 



« Gettysburg," The .. 
(Hbbs V. Layland. Re Marsden 

Gibert v. Gronard 



I 
•I 



15 Q. B. D. 1, 54 L. J. Q. B. 414,) 

. 53 L. T. 457, 33 W. B. 892, 1 C.J 

& E. 368 • . • • • • . . I 

53 L. T. 244, W. N. 1885,158 .. 
W. N. 1884, p. 196 

34W. B.79 

13 Q. B: D. 901, 53 L. J. Q. B. 578,) 

32W.B. 794 S 

52 L. T. 60, 5 Asp. M. C. 347 .. 
26 Ch. D. 783, 54 L. J. Ch. 640, 51) 

L. T;417, 33W. R. 28.. 

54 L. J. Oh. 439, 52 L. T. 54, 33 






_ n'sj 
" Glannibanta," The. The "Robert Dickin- 



son" .. 



Glanville, Re. Ex parte Jenkins. Harris v. 

Hawker 
Glascodine-and Carlyle, Re .. 

Glen V, Fulham Overseers 



! 



!'! 



W. R: 302 

Gibson, Re. Quirk v. Quirk I W. N. 1884, 236 

Gilbert, Re. Gilbert v. Hudlestone (or Hud-| 28 Ch^D. 549,. 54 L. J. Ch. 751, 52 

diestone) .. .. .. .. ../ 

Giles V, NuthalL Re House Improvement) 

Supidy Association .. .. .. .. ) 

Gillatt l^|4 Watts v, Colqnhoun 

Gillespie, Re. Ex parte Morrison .. ..j 

■■ '■ ■ Reid and Sons. Ex) 

parte Morrison • f 

Glamorganshire Banking Co., Re. Morgan's 



«c 



Glenavon" (Owners of) v. " Glenfruin.") 
•* Gienfhiin," The f 

Glenister v, Harding. Re Turner 



Gold's and Norton's Contract, Re 

Gooch V, London Banking Association 

Crood, Ex parte. Be Salkeld .. 

Goodale v. Bullock. Be Millichamp .. 
Goodali V. Harding 
Crooding V. Ealing Local Board 
Gk>rdon t;» James .. • .. 

Gordon V. Merricks .. .. ., 

Graham v. Parsons 

Great Berlin Steamboat Co., Be 



Eastern Bailway Co. v. Goldsmid 



•i 

••{ 

. • 

•I 

« • 

■■{ 



Q. B. D. 328, 54' L. J.*M. C. 9,) 
11 L. T. 866, 33 W. E. 165, 49 [ 

' . X . oXu .» •» •. ,,J 



Indian Peninsular Railway Co. v. Turn-) 

IhU* .. .. • .. •• «• ,, I 

Northern Railway Co. v. Langriville) 

Oversees •••• ,,.• . ,, ,, ,, r 



L. T.8 

W. N. 1B85, 51 

33W. B. 258 

14 Q. B. D. 385, 62 L. T. 55, 33 

W. B. 751 
14 Q.* B.'d. 963, 54 L. J. q! B. 342, 
. . 52 L, T. 692, 33 W. R. 707 . . 

28 Ch. D. 620, 54 L. J. Ch. 765, 
. 51 L. T. 623, 33 W. R. 209 .. 

10 P. D. 15, 54 L. J. P. 5, 52 L. T. 
. 65, 33 W. R. 400, 5 Asp.. M. C. 

Otb J. .. .. .. **/ 

33W. R. 523 

52 L. T. 781 

14 Q. B. D. 328, 54 L. J. M. C. 9, 

51 

J 
10 P. D. 103, 54 L. J. P. 49, 52 L.) 

T. 769, 33 W. R. 826 .. ..J 

29 Ch. D. 986, 54 L. J. Ch. 1089,\ 
53 L. T. 528 

52 L. T. 321, 33 W. R. 333, W. N. 

1886,6 .. 
W. N. 1885, 164 

13 Q. B. D. 731, 54 L. J. Q. B. 96, 
.51L,.T. 876,33W. B.22 
52 L. T. 758, W. N. 1885, 62 

52L. T.126 •• 

IC. &E. 369 

30Ch. D. 249 ' 

10 App. Cas. 171, 53 L. T. 398, 12) 
.C. orS. C. (H. L.)a6 .... ,. ( 

W.N. 1885, 146 

26 Ch. D. 616, 54 L. J. Ch. 68, 61) 

L. T. 445 ., I 

9 App. 'Cas. 927, 54L. J. Ch. 162, 

52 

J 



] 






ipp. Cas. 927, 54L. J.'ch. 162,) 
i2 L. T. 270, 33 W. R. 81, 49 [ 
'. Ir.'^oU.. '• .. «. ** J 

53 L. T. 325, 33 W. R. 874 

14 Q. B. D. 83, 54 L. J. Q. B. 124,) 
.. 62 L^*T. 253, 49 J. P. 54 ..] 
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237 
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COMPLETE IKDEX TO AsLL Elf eUSH OASES 



^iil 



Name of Gl^* 



iaaja-^u^^^t^ 



Great Western forest of Dean) Ooal Oon-^ 
somers €0, Ke. Grawshay's Case •. / 

' ' ' — Bailway Go. V. Bagge 



V. Swindon and| 



•• 



Cheltenham Railway Co. 
Gr^rt Borgnis (or Borguls) v. Nugent 
Green, Ee. Grreen v. Green •• 
V, Bennett 



•• 



v. Biggs 
V. Brand 






•• 






•• 



•• 



•• 



•1 

•• 
•• 



Greenbank v, Sanderson 
Greenwood's Trusts, He 

Griffiths (an infant), Be 

Griffiths V. Mortimer. Be Mortimer .. 

Chimwade v. Mutual Society 
Groves, Maclean and Co. v, Volkart .. 
Guest V. Neames .... 
Goillemln, Ex parte. Be Oriental Bank Cor-) 

poration •• ' *• •• .• •• 

Gumey v. Canterbury (Viscountess). Piatt v, 

Mendel •• .. •• *• •• 



*• 



Gyhon, Be. Allen v. Taylor 
Gyte V. Gyte and MoUineaux .. 

H. 

Haddan's Patent^ Be .. 



••} 



.. 



Haines v, Guthrie 



•• 



Hall and Co., Be . 

Hall, Be. Ex parte Gose 

Hallv. HaU 



•• 



••' 



•• 



•• 



•• 



••I 



•• 



•0 



•• 



•• 



.. 



••{ 



*• 



V. London, Brighton, and South Coast^ 



Bailway Co. 
V. Truman, Hanbury, and Co. •• 

Hallas V. Bobinson 



•• 



Hall-Dare v. Hall-Dare 



•• 



•• 



Halliwell, In the goods of 
Hamilton (Duke of) v. Dunlop 



•• ^ •• 



•• 



.. ' 



■Ji 



■MMMMkl 



Reference to Reports, 



Column 

of 
Digest. 



54 L. J. Ch. 506, 33 W. B. 444,) 
W. N. 1886, p. 37 .. .. I 

15 Q. B. D. 625, 54 L. J. Q. B. 599, 
53 L. T. 225, 34 W. B. 45 

9 App. Cas. 787, 53 L. J. Ch. 1075, 
51 L. T. 798, 32 W. B. 957, 48 

J* X. 0^1 .. .. .. .. 

16 Q. B. D. 85, 64 L. J. Q. B. 611, 
1 C. 6^ E. 337 .. .. .. 

26 Ch. D. 16, 54 L. J. Ch. 64, 60 
L. T. 513, 32 W. B. 373 

54 L. J. Ch. 85, 60 L. T. 706, 32 

W. R. 848 
62 L. T. 680, W. N. 1886, 128 .. 
IC. &E. 410 

tSj v. Jr. 4U .. .. .. .. 

27 Ch. D. 359, 64 L. J. Ch. 623,) 
61 L. T. 283, 33 W. B. 342 .. | 

29 Ch. D. 248, 64 L. J. Ch. 742,\ 
53 L. T. 262, 33 W. B. 728 .. f 

54 L. J. Ch. 414, 52 L. T. 383, 331 
W. B. 441, W. N. 1885, 30 .. \ 

52 L. T. 409 

1 C. & E. 309 

W. N. 1884, 227 .. 

28 Ch. D. 634, 54 L. J. Ch. 322, 52) 
L. T. 167 .. .. .. 

27 Ch. D. 246, 64 L. J. Ch. 1146, 
61 L. T. 424, 32 W. B. 918 .. 

29 Ch. D. 834, 64 L. J. Ch. 946, 63 
L. T. 639, 33 W. B. 620 

10 P. D. 186, 34 W. B. 47 



•• 



64 L. J. Ch. 126, 61 L. T. 190, 33) 
W. B. 96, W. N. 1884, 192 .. 

13 Q. B. D. 818, 53 L. J. Q. B. 521, 
51 L. T. 645, 33 W. B. 99, 48 J. 

P 7fifi 

' 34 W. B. 66*' W. NVl885,'i90 !! 

14 Q. B. D. 386, 64 L. J. Q. B* 43,\ 
51 L. T. 795, 33 W. B. 228 .. / 

^ 54 L. J. Cb. 527, 61 L. T. 901, 33\ 
W. B. 508, W. N. 1885, 17 .. / 

15 Q. B. D. 505, 63 L. T. 346 



•• 



29 Ch. D. 307, 64 L, J. Ch. 717,\ 
52L. T. 82, 686 / 

16 Q. B. D. 288, 54 L. J. Q. B. 364,\ 
33W. B. 426 / 

29 Ch. D. 133, 62 L. T. 381, 33 W.) 
B. 516, 34 W. B. 82, W. N.[ 
1885,199 1 

10 P. D. 198, 54 L. J. P. 32, 33 W.\ 
B. 371, 49 J. P. 233 .. ../ 

10 App. Cas. 813 
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FOBr THE YEAB 1885. 



Name of Case. 



Hampden V. Wallis (No. 1) .. 



•• 



(No. 2) .. 



Hampetead (St John's) Vestry v. Hoopel 
Hardmap v. Child •• 



»• 



•* 



Haidwicke v. WUmot Be De Bos 



•• 



Hardwidgeii Be •• .. •• •• 

Haigreaves, Be. Mosson v. Hargreaves 

Harris' Settled Estates, Be •» 



•• 



•• 



•• 



•t 



Harris v. Davies •• 

Harris v. Hawker. Ex parte Jenkins. BeV 
GkanviUe •• .. .. .. .. ) 

Harris and Dixon v. Jacobs (Marcus) and Go. 

Harrison, Ex parte. Be Cannock, etc Col-l 
liery Co. •• •• .• .. ../ 

' BePeake 



-, Be. Harrison v Harrison .. 
Turner v. Hellard 



I 









v.. National Provincial Bank of Eng-) 

lancL »»■- .. •• •• •• ..I 

Harston v, Harvey 
Hartley v. Wilkinson .. 
Hart, Be. Hart v. Hernandez 
Harvey, Ex parte. Be Player (Na 1) 

(Na 2) 

Harvey, Be. Ex parte Board of Trade 

Harvey v. Lovekin (/. c. Harvey) •• 

Hasker, Ex parte 

Hasker v. Wood 



•« 



•• 



•• 



Hastings^ Be. Ex parte Dearie 



•• 



•• 



Hatherley v. Dunning. Be Dunning 

Hawes v. Curtis. Be Curtis .. 

ft Son V. South-Eastem Bailway Co. .. 

Hawke (Lady) v. Brear | 

Hawkes, Ex parte. Be Toward. Ex parte 
Moss .. 






Hawkins v, Hawkins Ss Hope 
Haworth, Be •• •• .. ., 

Hayward v. East London Waterworks Co. .. 
V, Moss ... .. ,. 

Hayward's Trade-Mark, Be I 

Haywood t^, Silber •• •• •» .. | 



I 



Beference to Beports. 



26 Ch. D. 746, 54 L. J. Ch. 83, 50) 
L. T. 15,32 W.B. 808.. ..J 

27 Ch. D. 251, 54 L. J. Ch. 1175,) 

51 L. T. 362, 32 W. B. 977 .. } 
15 Q. B. D. 652, 54 L. J. M. C.\ 

147, 33 W. B. 903, 49 J. P. 741 / 

28 Ch. D. 712, 54 L. J. Ch. 695,) 

52 L.T. 466, 33 W. B. 644 ..I 
31 Ch. D. 81, 55 L. J. Ch. 73, 53 

L. T. 524, 34 W. B. 36, W. N. 

1885, 184 •• .. .. 

52 L. T. 40, W. N. 1884, 204 .. 
W.N. 1885, 174 .. .. .. 

28 Ch. D. 171, 54 L. J. Ch. 208,\ 

51 L. T. 855, 83 W. B. 393 .. / 
10 App. Cas. 279, 54 L. J. P. C. 15,\ 

53L. T. 601 / 

33W. R523 

15 Q. B. D. 247, 54 L. J. Q. B. 492 
28 Ch. D. 363, 54 L. J. Ch. 554,\ 

53 L. T. 189, 32 W. B. 1011 ../ 
13 Q. B. D. 768, 63 L. J. Ch. 977, 

51 L. T. 878 .. .• .. 
28 Ch. D. 220, 54 L. J. Ch. 26, 

617, 52 L. T. 204, 33 W. B. 240 
30Ch. D. 390 .. .. ' .. 

49 J. x. o90 .. •• .. 



•• 



1 C. & E. 404 

49 J. P. 726 

52 L. T. 217, W. N. 1885, 18 .. 

54 L. J. Q. B. 663 

54 L. J. Q. B. 664 

W. N. 1884, 246 

iO p. D. 122, 54 L. J. P. 1, 33\ 

W.B. 188 / 

14 Q. B. D. 82, 54 L. J. M. C. 94.. 
64 L. J. Q. B. 419, 33 W. B. 697,\ 

W.N. 1885, 116 .. ../ 
14 Q. B. D. 184, 54 L. J. Q. B. 74, 

«5o W • XV. 44i/ . . . . • • 

54 L. J. Ch. 900, 53 L. T. 413, 33 

W.B. 760 

52 L. T. 244, W. N. 1885, 29, 55 .. 
54 L. J. Q. B. 174, 52 L. T. 614 .. 
14 Q. B. D. 841, 64 L. J. Q. B. 315,) 

62 L. T. 432, 33 W. B. 613 .. 
14 Q. B. D. 310, 54 L. J. Q. B. 126, 

52 L. T. 188 .. 
10 P. D. 177, 64 L. J. P. 94, 34) 

W.B. 47 ) 

W. N. 1885, 48 



28 Ch. D. 138, 64 L. J. Ch. 523, 52) 
L. T. 176, 49 J. P. 462 .. .. J 

49J. P. 248 

54 L. J. Ch. 1003, 63 L. T. 487,) 
W.N. 1886,158 .. ..} 

30 Ch. D. 404, 34 W. B. 114 



•• 



Golimm 

of 
Digest. 



316 
347 
249 

491 

409 

316 
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402 

79 

21,27 

425 

96 

31 

417 

607 

235 

109 
471 
516 
496 
496 
43 

332 

319 

319 

36 

159 

186 
68 

320 

45 

177 
221 
601 
14 
466 
207 



OOUPI.BTB INDEX TO ALL ENGLISH CASES 




HuVi Settled Estateg, Be \ 

" HeinricbBjom," The... 

Hellier (J. Hellier i 

Hepburn, Re. Ex parte Smith 

HeppeDBtall v. HoBe .. .. .. ..1 

Herman (or Hermflnn) v. Jeuchner (or I 
Zeuchuer) .. .. .. .. .. j 

V. Boyal Exchange Shipping Co. .. 

Hernando, Re. Hernando v. Santell ..J 

Hewett V. Murray .. ., .. ..] 
Hewitt, Ex parte* Be Hewitt .. .. J 

Hejworth, Ex parte. Re Rhodes .. .. J 

u, London (Mayor) and Rhodes .. 

Hickley & Steward, Be 1 

Higgini, Re. Bay v. Tumell 

Higgs e. Weaver. Be Weaver .. ..j 

Hill j^. Edward .." 

V. Grant, Re Dickson 

V. Spurgeon. Re Love „ ,, ., ] 

Hill & Cbapman, Ke .. .. .. ..J 

Hillman v. Whitfield. Reg. ir. Whitfield .. ■] 

Hipgrave o. Case j 

Hirst (or Hurst) ». Taylor ] 

Hoar V. Lee 

Hobson, Re. Walker v. Appacb or Appack i 

HodkinsoD v. London & Nortb-WesteriL Bail-I 

way Co. ,. .. ,. .. .. j 

Hoey II, Qieen .. 
Hogg V. Brooks.. 
Holborn (Middle'fex) Guardians v. Cherlaey 

(Siurey) Guardians ., 
Holbume, Re. Coates v. MackiUop .. 
Holgate i;. Shutt (No. 2) ] 



29 Ch. D. 78, 54 L. J. Ch. 628, 521 

■ L. T.-947, 35 W. B. 759 .. ( 
10 P. D. 44, 54 L. J. P. 33, 52 L. T. j 

560, 33 W. R. 719, 5 Asp. M. C. 

145,391 I 

9 P. D. 237, 53 L. J. P. 105, 331 
W. R. 324, 49 J. P. 8 .. .. ( 

14 Q. R D. 3M, 54 L:J. Q. B. 422 
51 L. T. 589. 33 W. B. 30, 49 J. P.^ 

100„W.N. 1884,189 .. 

15 Q. B. D. 561, 54 L. J. Q. B. 340,1 
53 L. T. 94,33 W. R. 606, 49 
J. P. 502, 1 C. & E, 364 

IC. & B.413 

27 Ch.-D. 284, 53 L. J. Ch. 865, 51) 
L. T. 117,33 W.B. 252 

54 L. 'J. Ch."572, 52 L. T. ; 

W. N. 1885, 53 .. 
15 Q. B, D. 159, 54 L. J. Q. B. 402,1 

63 L. T. 156 .. 

14 Q. B. D. 49, 54 L. J. Q. B. 1 

. 52L.T. 201 

IC. &E. 312 

54 L. J. Ch. 608, 52 L. T. 89, 

W. R. 320, W. N. 1B85, 15 
29 Ch. I). 697, 64 L. J. Ch. 769, 521 

L. T. 889, 33 W. R. 573, 

W. R. 81, W. W. 1865, 200 
29 Ok D. 236. 54 L. J.Ch. 749, 52^ 

L. T. 612, 33 W. R. 874 
W. N. 1885, 32 .. 

28 Ch. 1). 291, 29 Ch. D. 331, 541 
L. J. Ch. 212, 510, 51 L. T. 8r' 
52 L. T. 707, 33 W. R. 334, 511 ) 

.29 Ch. D. 348. 54 L. J. Ch. 816, 5 ' 

L. T. 3fl8,33W. B.449 
54 L. 7. Ch. 595, 52 L. T. 290, 3 
. W. R. 570,.W. N..1884, 15 

15 Q. B. D. 122, 54 L. J. M. C. 113.J 

■ 53 L: T. 196, 49 J. P. 230 - ( 
28 Ch. D. 356, 54 L. J. Ch. 399, 62( 

L. T.242 ( 

14 Q. B. D. 918, 54 L. J. Q. B. 310,1 

33 W. R. 582, 49 J. P. 359 
W. N. 1884, 241 .. 



14 Q. B. D, 228, 33 W. R. 662 .. 
-W. N.1884,236 

14 Q. B. D. 475, 15 Q. B. D. 256 .. 
It Q. B. D. 289, 16 Q. B. D. 76, 54] 

L. J. M. C. 53, 137, 52 L. T. 102,} 
33 W. R. 344, 698, 49 J. P. 1 

53L. T. 212 

28 Ch.D. Ill, 54 L. J. Ch. 436, 511 
L. T. 673, 49 J. P. 228 ., 

15 Q. B. D. 48, 54 L. J. Q. B. 320,i 
. 53L.T.68,.33W,B.439,572, ' 



FOB THE TEAB 1885. 



Name of Case. 



Holland v. Worley 



Hollins v. Vemey 

Hofanes (A. D.), Be .. 

V. Garter. Garter v. Molson .. 

Holmes v. Shaw 

Home, Be. Ex parte Edwards 

Hopkinson v. Gaunt ... 



Reference to Reports. 



•• 



•i 



Home & Hellard, Be .. 

Homer V. Freeman • .. ' ., 

V. "TOiitechapel Board of Works 

Horaiblow^ Be. Ex parte Official Beceiver •• 

Hough V. Head 



Houghton and Hallmark's Trade-Mark^ Be. 

Be Mitchell's Trade-Mark 

V, Sevenoaks Estate Co. .. 



Estate, Be 



•I 



House, Ex parte. Be May 



Household, Be. Hoasehold v. Household ..] 

Household ft-Bosher v. Fairbum & Hall 
House Improvement Supply Association, Be.] 
Davis V. House Improvement Supply As-\> 
sociation. • Giles v. Nutball . . . . j 

House Property, etc., Co. v. H.P, Horse-Nail 

V/v. •• .. .. •. «. ,, 

Houston 1^. Sligo (Marquis^ No. 1 .. 
Houston V. Sligo (Marquis), No. 2 .. 
Howard v. Graves 
Howarth v. Howarth .. .. .. .. 

Hubback, Be. International Marine Hydro-) 
XKithic Ga v. Hawes .. • .. .. ..3 

Hudson, Be. Creed v. Henderson .. .A 

Huggall (or Hugall) v. M^Kean (or M*Lean) . . | 

Hughes V. Searle ... 

Hughes' Trusts, Re 

Hull (Mayor) v. Morton 

Humphreys t;. Jones .. | 

Hunt V. Hunt (No. 1) i 

(No. 2).. ' 



V. 



Hunter v. Edney (otherwise Hunter) 
V. Johnscm 



26 Ch. D. 578, 54 L. J. Ch. 268, 50 
L. T. 526, 32 W. B. 749, 49 
J P. 7 . 

13 Q. B. D. 3()4,'53*L. J. Q. B. 430, 

51 L. T, 753, 33 W. R. 5, 48 J. P. 

2Q.Ch. D. 786, 55 L. J. Ch! 33 !! 
10 App. Cas. 664 .. * .. 
52L. T. 797 .... 
54 L. J. Q. B. 447, W. N. 1885, 133 

14 Q. B. b. 592, 54 L. J. Q. B. 284,( 
33 W. B. 522, 49 J. P. 550 ..J 

29 Ch. D. 736, 54 L. J. Ch. 919,[ 
53 L. T. 562 • .. .. .. J 

W.N. 1884, 223 

54 L. J. Ch. 148, 51 L. T. 414 .. 

53 L. T. 155 .. .• ., 

54 L. J. Q. B. 294, 55 L. J. Q. B. 43, 

52 L. T. 861, 33 W. B. 458, 34 
W. B. 160 

28 Ch. D. 666, 54 L. J. Ch. 216, 809,' 
51 L. T. 900, 52 L. J. 575, 33 
W. B. 148, 408 

33 W. B. 341, W. N. 1884, 243 .. 

30 Ch D. 102, 55 L. J. Ch. 37,) 

53 L. T. 196, 33 W.B. 869 .. | 
25 Ch. D. 231, 28 Ch. D. 516, 64; 

L. J. Ch. 338, 52 L. T. 78, 33 
W B. 917 

27 Ch. I>. 553, 64 L. J. Ch.*157, 51 

Ltt X. oXU .. .• . 

51L.T.498 

W.N. 1885,51 



29 Ch. D. 190, 54 L. J. Ch. 715, 52) 
L. T. 507, 33 W. B. 562 ..J 
29 Ch. D.- 448, 52 L. T. 96 
52L. T. 870 

52 L. T. 858, W. N. 1885-, 113 .. 

9 P. D. 218, 51 L. T. 872 

29 Ch. D. 934, 54 L. J. Ch. 923,) 
52 L. T. 208, 33 W. R. 666 ..J 

54 L. J. Ch. 811, 33 W. R. 819, 
W. N. 1885, p. 100 

53 L. T. 94, 33 W. K. 588, 1 C. & E. 
391, W. N. 1885, p. 96 .. 

W. N. 1865, p. 79 

W. N. 1885, p. 62 .. ..... 

W. N. 1885, p. 130 

31 Ch. D. 30, 55 L. J. CH. 1, 53 L. T. 

482, 34 W. B. 1, W. N. 1885, 179 
28 Ch. D. 606, 52 L. T. 302, 33) 

W.B. 157 .. .. ..f 

54 L. J. Ch. 289, W. N. 1884, p. 243 

10 if, D. "00 ..■• ., .. .. 
13 Q. B. D. 226, 53 L. J. M. C. 182, 

51 L. T. 791, 32 W. R. 857, 
48 J. P. 663, 15 Cox C. C. 600 .. 
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226 



363 

262 
76 

343 
32 

262 

84 

237 

247 
42 

197 



470 

256 

404 

270 

416 
286 

83 

345 

145, 149 
213 
75 
333 

158 
108 

215 

411 
180 
454 

442 

185 

338 
177 

142 



OOMPLETE INDEX TO ALL ENOLISH CASES 



mmmmtmmmmmmmmsmFf^^m^s^s^s^^'S^; 



Name of CSue. 



Hunter v. Myatt 
Hurst 1^. Hurst .. 



•• 



•I 



(or EUrst) v. Taylor 



•• 



•• 



•• 



•• 



•• ' 



Husband v, Martin 

Hutcheson v. Eaton 

Hutchins (or Hntchings) v. Humphreys (or) 

Humphrey) .. ..j 

Hutton, Be. Ex parte Benwell .. .. i 

Hyde v. Entwistle .. .. .. .. 

Hyde & Co-'s Trade Mark, Be 



t 



Incorporated Law Society, Ex parte. Be 

Chaffers ^ .. .. •• 

lucorporated Law Society v. Bedford .. 

Inderwick, Be •• .. •• •• 

"^~^~~^^~~"^ V. jjcocn •• .. ' •• 

Ingham, Be. Ex parte Craven. Ex parte Eingj 

Inglis V. Stock •• •• .. 

Interleaf Publishing Co. v. Phillips .. 
International Marine Hydropathic Co., Be 

____^-^_ t;, HawesJ 



Irish Land Commission v. Grant 
lutacs^ Be. £x parte Miles .. 
. Jacob v. Isaac • .. 



*• 

•t 



J. 

Jackson v. Eriiger 
Jacob V, Isaac. Be Isaacs 
James, Be .. .. 
(Thomas), Be .. 

V. Couchman .. 

Jenkins, Ex parte. Be Glanville.. Harris v. 

Hawker 

V, Bees .. 

JenkinsoD, Be. Ex parte Nottingham, &c.. 

Bank .. 
Jennings v, Foster 









?1 



Beference to Reports. 



28 Ch. D. 181, 54 L. J. Ch. 615, 

52 L. T. 509, 33 W. B. 411 .. 
28 Ch. D. 159, 54 L. J. Ch. 190, 

33 W. B. 473 .. 
14 Q. B. D. 918, 54 L. J. Q. B. 310, 

33 W. B. 582, 49 J. P. 359 
54 L. J. Ch. 1080, 52 L. T. 406, 

33 W. B. 516, W. N. 1885, 59 .. 

13 Q. B. D. 861, 51 L. T. 846 .. 
54 L. J. Ch. 650, 52 L. T. 690, 

33 W. B. 563, W. N. 1885, p. 79 

14 Q. B. D. 301, 54 L. J. Q. B. 53, 
51 L. T. 677, 33 W. B. 242 

52 L. T. 760, 49 J. P. 617 
54 L. J. 395, n, .. .. 



15 Q. B. D. 467 .. 

49 J. P. 215 

25 Ch. D. 279, 54 L. J. Ch. 72, 

50 L. T. 221, 32 W. B. 541 
IC. &E. 412 
62 L. T. 299, 714, W. N. 1884, 

244, W. N. 1885, 21 .. 
10 App. Cas. 263, 54 L. J. Q. B. 

582, 52 L. T. 821, 33 W. B. 877, 

5 Asp. M. C. 294 
1 C. & E. 315 •• .. •• 

28 Ch. D. 470, 38 W. B. 587 

29 Ch. D 934, 54 L. J. Ch. 923, 

52 L. T. 908, 33 W. B. 666 
10 App. Cas. 14, 52 L. T. 228, 33 

W. B. 357, 13 L. B. Ir. 478 
15 Q. B. p. 39, 54 L. J. Q. B. 566 

30 Ch. D. 418, 54 L. J. Ch. 1136, 

53 L. T. 478, 33 W. B. 845 



( 



54 L. J. Q. B. 446, 52 L. T. 962 .. 
30 Ch. D. 418, 54 L. J. Ch. 1136,) 

53 L. T. 478, 33 W. B. 845 .. f 

83W. B. 654 

51 L. T. 596, 32 W. B. 898, W. N.) 

1884, p. 172 f 

29 Ch. D. 212, 54 L. J. Cb. 838,1 

52 L. T. 344, 33 W. B. 452 .. ] 

33W. B. 523 .... 
33 W. B, 929, W. N. 1885, 170 .. 
15 Q. B. D. 441, 54 L. J. Q. B. 601 
W. N. 1884, p. 200 .. 
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256 
152 

272 

73 
365 
206 

24 

173 
465 



447 
452 
447 
210 
38 

195 

389 
87 

158 

231 
392 
321 



345 
321 
437 
404 

496 

21,27 
352 
34 

282 



FOB THB TBAB 1889^ 



"John Molntyro," The 
JohDMn, Re. Sly v. BUlce .. 

, Re. W^g V. 8h&nd 

and Tnstin, Ra 

Johnston (or Johnson), Re, Cocfcerell 

EBsex(£srl) 

1). Johnston .. 

•Johnstone v. Earl Spencer 
Jones, Re. Starks o. Salter .. 

(or Pughe Jones) v. Blake. Re Blake 

(Evun), TnifiteeB of v. aittias .. 

• V, Liverpool (Mayor) .. .. 

V. Richards ., .. .. 

Jooes's Trade Mark, Re .. 

Joseph V. Lyons .• ■• 

Joaolyue v. Heeeon 

Judd'B Trusts, Be 

Jupp V. Powell 



Saltenbadi t», Lewis .. 

tEannreuther v. Geiselbrecht. Re Eloebe 
IKcay V. Boulton 
tKaep'a Trade Mark, Re 
lempe v. Jones 
IKeniiedy v. Lyell 

Kensington (LordJ, Re. Bacon v. Ford 
■Kensit f. G. E. By. Co 

KBTord v. Blaney (or Blajney) 

Kmber v. Paravicini .. .. 

King, Ex parle. Ex parteCravea. Belngh 

King, Re 

Elrk, Re. Nicholson v. £irk 

Kloebe, Re. Kannreuther v. Geiselbrocht 



KeforsDce to Reports. 



9 P. D. 1.35, 53 L. J. P. 115, 51] 
L. T. 185, 33 W. E. 190 

29 Ch. B. 964, 52 L, T. 682, 
W. R. 502 

53L.T. 136 

28 Ch. D. 84, 30 Ch. D. 42, 54' 

L. J. Ch. 43, 889, 51 L. T. 656, 

53 L. T. 281, 33 W. B. 43, 737 .. 
26 Ch. U. 538, 53 L. J. Ch. 645, 

52 L. T. 44, 32 W. B. 634 
53 L. J. Ch. 1014, 52 L. T. 76, 

33 W. B.239 

30 Ch. D. 581, 53 L. T. 502, 34- 



t.lO., 



W. N. 1885, 

29 eh. D. 913, 54 L. J. Ch. 880,1 

53 L. T. 302, 33 W. E. 886 .. i 

51 L. T. 699 

14 Q. B. D. 890, 54 L. J. Q. B. 345,i 
33 W. R. 551, 49 J. P. 311 .. i 

15Q.B. D. 439 

53L. T. 1 

15 Q. B. D. 280, 5* L. J. Q. B. 1, 
51 L. T. 740, 33 W. R. 145, 1 C. 
&E. 262 

53 L. T. 319, 49 J. P. 805 



■. N. ] 



1,206 



1 C. & E. 349 



10 App. Cas. 617, 52 L. J. Ch.. 881, 
55 L. J. Cli. 58, 48 L, T. 844, 
31 W, R. 731 

23 Ch. D. 175, 54 L. J. Ch. 297, 
52 L. T. 19,33W. R.391 

25 Ch. D. 212, 54 L. J. Ch. 48, 
49 L. T. 631, 32 W. B. 691 .. 

26 Ch. D. 187, 54 L. J. Ch. 637, 
50L. T. 453, 32W. R. 427 „ 

"W. N. 1884, 214 

16Q. B. D. 491,53 L. T. 466 .. 

29Ch.D; 527, 54 L. J. Ch. 1085, 

531,.T. 19,33W. R. 689 .. 

27 Cb. n. 122, 54 L. J. Ch. 19, 51 
i.T.a62,32W.B.886,47J.P.534 

29 Ch.D. 145, 31 Ch.D.56, 53 L. T. 

17, 33 W. R. 630, 3+ W. R. 109 
15 Q.B. D. 222, 54 L. J. Q.B. 471, 

63 L. T. 299, 33 W. R. 907 .. 
52 L. T. 2&9, Vl4, W. N. 1884, 

44, W.N. 1885,21 

W. K 1885, 175 

52 L. T. 346, W. N. 1885, 7. 

28 Ch. D. 175, 64 L, J. Ch. 297, 
62 L. T. 10, 33 W. B. 391 



OOMPIiETE INDEX TO ALL BHGLI8H GASES 



Name tff Case. 



Enatchbull Estate, Be the. Knatdibairsf 
SetUed Estate, Be 




Knight V. Bowers 



V.Clarke 
V, Whitmore 



Ejull V. Prowse 

Knowles' Settled Estate, Be .. 

Koster, Ex parte. Be Park .. 






••{ 



Lacy V, Stone. Be Pitt 

Ladywell Hining Ca v. Huggoni 

Lake and Taylor's Mortgage, Be. Milfoid) 

Haven Bailvray Ca v. Mowatt. Spain v.> 

Mowatt •• .. •. j 

Lamb's Tm^ Be 

Lancashire & Cheshire T^lef^nic Exchange] 
V. Mandiester Overseers 

Land 8c Loan Mortgage, etc, Co. of S. Africa,) 

Be. Ex parte Boyle f 

Landon v. Hammer 



29 Ch. D. 588, 54 L. J. Ch. 154,) 
1168, 51 L. T. 695, 53 L.T. 284^1 
33W.B.10,269 .. ..j 

14 Q. B. D. 845, 54 L. J. M. C. 108, 
53 L. T. 234, 33 W. B. 613, 49 
J. P. 614 I 

15 Q. K D. 294, 54 L. J. Q. B. 509 
53 L. T. 233, 33 W. B. 907 

33W. B.163 

27 Ch. D. 707, 54 L. J. Ch. 264,1 

51 L. T. 655, 33 W. R 364 .. J 

14 Q. R.D. 597, 54 L. J. Q. B.) 

389, 52 L. T. 946, 33 W. B. 606 J 



'• Collins •• •• •• .. .. \ 

m m 

•I 



v. Bhoades. BeBhoades 
Lapibom V. Harvey .. 

Last V. London Assurance Corpc^atko 

Landodale Peerage, The 
Lawson v. Yacnam Brake Co. 



•I 
•i 






Lea V. Park^ •• •• •• 

Leaver, Ex parte. Be Metropolitan Electric) 
Light Co. •• •• •• .. •• ) 

Le Blond v. Cortis 

Lee V. Dnnsford 

9c Chapman, Ex parte. Be Asphaltici 

Paving Co. .. .. .. .. ..I 

Leicester Club Sc County Baoecourse Co., Be.) 

Cannon's Case .. .. .. .. ^ 

Leicestershire Banking Co., Ex parte. Be 

x/aie .. .. . •• .. •• •• 



Leigh V, Burnett (or Bumell) .. 



t 



5a L. T. 113, 33 W. B. 653, W. N.) 

1885, 61 ] 

W.N. 1865, 55 .. 

28 Ch. D. 402, 54 L. J. Ch. 567,) 
33W.B.597 .. .. ..f 

28 Ch. D. 77, 54 L. J. Ch. 107, 33) 
W. B. 163 ,, I 

14 Q. B.D. 267, 54 L. J. M. C. 63, 
52 L. T. 793, 33 W. B. 203, 49 
J. P. 53, 724 .. 

54 L. J. Ch. 550, 52 L. T. 501, 33 
W. B. 450, W. N. 1885, 59 .. 

W. N. 1885, p. 62 

14 Q. B. D. 793, 54 L. J. M. C. 76, 
52 L. T. 257, 33 W. B. 365, 49 
J. P. 89, 15 Cox. C. C. 677 .. 

29 Ch. D. 142, 54 L. J. Ch. 573, 53 

49 J. P. 709 

14rQ. B. D. 239, 10 App. Cas. 438, 

64 L. J. Q. B. 4, 52 L. T. 604, 

33 W. B. 207, 49 J. P. 564 . . 

10 App. Gas. 692 

27 Ch. D. 137, 54 L. J. Ch. 16, 51 

L. T. 275, 33 W. B. 186 
13 Q. B. D. 835; 54 L. J. Q. B. 38, 

33W.B.101 .. 

51L.T.817 

52 L. T. 574, 33 W. B. 561, W. K. 

loOO, «7«7 .. ., .. 

54 L. J. Ch. 108, 51 L. T. 590 

30 Ch, D. 216, 54 L. J. Ch. 460, 53) 
L.T. 66,33 W.R 513.. ..( 

30 Ch. D. 629, 53 L. T. 340, 34 
W. B. 14 
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33 W B 927 

14 Q.*B. b. 310, 54 L. J. Q.B. 126,| 

52 L. T. 188 •• •• ••/ 

31 Ch. D. 90, 53 L. J. Ch. 87, 34) 

W. B. 59, W. N. 1885, 180 .. J 
W. N. 1885, 130 .. 
30 Ch. D. 186, 55 L. J. Ch. 34, 53) 

L. T. 560 •• .. •• f 

14 Q. B. D. 43, 33 W. B. 231 .. 

15Q. B.D. 338 

XI Q. B. D. 435, 10 App. Cas., 680,) 

52 L. J. Q. B. 409, 53 L. T. 474, [ 

31W.B. 880 j 

11 C. of S. Cas. 205, 4 By. Cas. 456 

9 App. Cas. 519, 53 L. J. Ch. 745,\ 
51 L. T. 462, 33 W. B. 173 ../ 

26 Ch. D. 792, 54 L. J. Ch. 102, 33 
W: B. 211 

W. N. 1885, 174 

29 Ch. D. 182, 30 Ch. D. 434, 54 
L. J. Ch. 493, 52 L. T. 406, 33 
W. B. 675, 34 W. B. 143 



•• 



!} 



Neck, Be. , Ex parte Broad .. 
Needham, Be. Bobinson v, Needham 
Nelson, Son, Ss Hastings, Be .. 
Newall V, Boyal Exchange Shipping Co. 
•* Newbattle," The 



•* 



Newhaven Local Board v. Newhaven Schoolf 
Board j 



Newbould v. Smith 



•• 



28 Ch. D. 65, 54 L. J. Ch. 109, 51\ 
L. T. 900, 33 W. B. 117 .• / 

16 L. B. Ir. 1, 15 Cox C. C. 638 .. 

52 L. T. 49, 33 W. R 301, W. N.\ 
1884,210 / 

10 P. D. 41, 54 L. J. P. 63, 52 L. T. 
392, 33 W. B. 736, 5 Asp. M. C. 

28 Ch. D. 474, 54 L.' J. ChV673, 52 
L. T. 237, 33 W. B. 585,49 J. P. 
90 

13 Q.*B. D. 740, 54 L. J. Q. B. 79, 
51 L. T. 388, 32 W. B. 912 

54 L. J. Ch. 75 .. 

30 Ch. D. 1, 54 L. J. Ch. 998, 53 
L. T. 415, 33 W. B. 645 

33 W. B. 342, 868 .. 

10 P. D. 33, 54 L. J. P. 16, 52 L. T.\ 
15, 33 W. B. 318, 5 Asp. M. C. 356/ 

29 Ch. D. 882, 63 L. T. 137, 33) 
W.B. 690 J 

30 Ch. D. 350, 53 L. T. 571, 34) 
W.B. 172 f 



?! 
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27,33 
223 
169 

520 

454r 

45 

265 

477 

297 

54 
23 

346 

38a 

61 

505 
512 

6S 



lOO 
70 

484 

435 

88 

49 
504 
445 
423 
307 

147, 230 

374 



T(»t THE YBAB 1885. 



zzziz 



Name of Case. 



•• •• I 



Kewitt, Ex parte. Re Hansel 

Kewlands v. National Employers' Accident^ 
Association •• •• .. .. ../ 

Newman v, Newman •• .. 



•« 



Newson v, Pender 

Newton v. Chapman. Be Chappie •• 



•I 



•• • 



Newton-in<^Makerfield Improvement Commis- 
sioners 1^. Lancashire JJ. •• ^ 

Newton's Patents, Be — •• 

New Windsor (Mayor) v. Stovell 



• • •• < 

Nichols, Ex parte. Ex parte . Wansn. Be) 

Holland .. .. .. .. .. | 

(or NichoUs) to Nixey & Colecloogh/ 

Nicholson v. Eirk« Be Kirk.* 

Nicol V. Nicol .. 

Nicol's Case. Be Florence Land, &c., Co*i[ 

TofiieU At Ponsonby's Case .. ..| 

Nielsen v. Wait 



•• 



«• 



{ 



Nixon V, Verry 
Noel V, Noel 



♦• 



•• 



•• 



•• 



•• 



■1 



NoUoth V. Simplified Permanent Benefit\ 
Building Society .. j 



•• 



{ 



Reference to Reports. 



14 Q. B. D. 177, 54 L. J. Q. B. 245,\ 

52 L. T. 202, 33 W. B. 142 .. / 
54 L. J. Q.B. 428,53 L. T. 242, 49i 

tl. P. o2o .. •• .• ..I 

28 Oh. D. 674^ 54 L. J. Ch. 598, 62\ 
L. T. 422, 33 W. B. 505 ../ 

27 Ch. D. 43, 52 L. T. 9, 33 W. B.| 

27 Ch. D. 684, 61 L. T.* 748, 33\ 
W. B. 336 / 

15 Q. B. D. 25. 54 L. J. M. C. 1, 
61 L. T. 707, 52 L. T. 337, 33 
W. B. 488, 49 J. P. 149 

9 App. Cas. 592, 62 L. T. 329 
27 Ch. D. .665, 54 L. J. Ch. 113, 61( 

L. T. 626, 33 W. B. 223 .. j 

16 Q. B. D. 48, 54 L. J. Q. B. 320,\ 

53 L. T. 68, 33 W. B. 459, 672 \f 

29 Ch. D. 1005, 52 L. T. 803, 33( 
W. B. 840 J 

52 L. T. 346, W. N. 1885, 7 

30 Ch. D. 143, 54 L. J. Ch. 1042,) 
53L.T. 140 .. .. ..J 

29 Ch. D. 421, 52 L. T. 933 

14 Q. B. D. 516, 16 Q. B. D. 67,> 
34W. B. 33 

29 Ch. D. 196, 54 L. J. Ch. 736/ 
63 L. T. 18, 33 W. B. 633 

10 P. D. 179, 54 L. J. P. 73, 33 
W. B. 652 



.• 



•• 



•• 



Norris, Be. Allen v. Norris •• 

North British Bailway Co. v. Perth (Lord) 
Provost) |, ,. .» *. .,/ 

Northen's Estate, Be. Salt ti. Pym .. .. | 

Northern Counties of England Insurance Co.) 
V, Whipp ../ 

Norton v. Compton (No, 2). Be Compton .. 



•• 



V. Fenwick 

V, Johnston (or Johnstone) .. 



•• 



Norwich Equitable Fire Insurance Co., Be .. | 
f Be. Brasnett's Case 



(No. 1) 



(No. 2) 



-, Be. 



•* 



•• 



.• 



• r,Be. Millei^sCase I 

Nottingham,, &C., Bank, Ex parte. Be Jen-) 
kinson , .,j 

Nottingham Patenit Bri(^ and Tile 06. v.\ 
Buder .. .. / 



34 W. B. 73 

27 Oh. D. 333, 53 L. J. Ch. 913, 51) 
L. T. 593, 32 W. B. 955 .. ) 

10 App. Cas. 579 •. 

28 Ch. D. 153, 54 L. J. Ch. 273, 52 
L. T. 173, 33 W. B. 336 

26 Ch. D. 482, 53 L. J. Ch. 629, 51 
L. T. 806, 32 W. R 626 

30 Ch. D. 15, 54 L. J. Ch. 904, 53 . 

L. T. 410 
54 L. J. Ch. 632, 62 L. T. 341, 

W. N. 1885, 60 .. 
30 Ch. D. 649, 34 W. B. 13 

27 Ch. D. 516, 64 L. J. Ch. 254, 51) 
L. T. 404, 32 W. B. 818, 964 .. J 

54 L. J. Ch. 227, 51 L. T. 318, 53 

L. T. 569, 32 W. B. 1010, W. N. 

1884, 175, W. N. 1885, 156 
51 L. T. 620, 33 W. B. 270, W. N.) 

1884,223 f 

54 L. J. Ch. 141, 51 L. T. 619, 33) 

W. B. 271 J 

15 Q. B. D. 441, 54 L. J. Q. B. 601 

16 Q. B. D. 261, 54 L. J. Q. B. 646 
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Digest. 



43 
366 
262 
227 
475 

175 

286 
371 

421 

24 
608 
184 

81 
432 
416 
334 

66 

473 

398 

514 

262 

158 

32a 

2 

101 

103 

316 
82 
34 

486 



COMPLETE INDEX TO ALL ENGLISH OASES 



Name of Case. 



Noyes v. Pollock 

«* Numida," The. The " Collingrove " 
Nutter V. Messageries Marithnes de France •< 



o. 

Oastler, Ex parte. Be Friedlander 



•i 



O'Brien v. Tyssen .. .. ,. 

Ocean Steamship Co. v, Anderson, Tritton & Co.i 
(No. 2) / 

Official Keceiver, Ex parte. Be Homiblow .. 

(or Stewart, Ex) 

parte). Be By ley .. .. .. ) 

Offor, Ex parte. Be Metropolitan Electricj 
Light, &c., Co / 

Oldham v. Stringer j 

Old Mill Co. V. Duckingfield (or Dukinfield)\ 
Local Board / 

Oram, Ex parte. Be Watson | 

Orange to Wright, Be | 

Oriental Bank Corporation, Bo. Ex parte) 

GuiUemin (No. 1) ../ 

— , Be. Ex parte) 

. • . • • • / 

— , Be. Ex parte 1 

.. •• •• ) 

— , Be. Ex parte) 



GuiUemin (No. 2) 
GuiUemin (No. 3) 



Clayton and Haitas •. 
Orr-E wing v. Cawdor (Earl) .. 

Over-Darwen (Mayor) v. Lancaster JJ. 

Ovey, Be. Broadbent v, Barrow 

Owen, Be. Ex parte Payton .. 

V. Edwards. Be Edwards 

Owens v. Shield 

Oxley V. Scarth. Be Pearson 



P. 

Page, Be. Ex parte Mackay .. 
V. Morgan 

V. Slade 



•■{ 



Reference to Reports. 



30 Ch. D. 336, 55 L. J. Ch. 54,) 
53 L. T. 430, 33 W. B. 787 ..J 

10 P. D. 158, 54 L. J. P. 78, 34) 
W. B. 156 J 

54 L. J. Q. B. 527 



13 Q. B. D. 471, 54 L. J. Q. B. 23,| 
51 L. T. 309, 33 W. B. 126 .. 

28 Ch. D. 372, 54 L. J. Ch. 284, 51 
L. T. 814, 33 W. B. 428 

33 W. B. 536 



I 



53 L. T. 155 

15 Q. B. D. 329, 64 L. J. Q. B. 420,» 



r 



••{ 



33 W. B. 656 

54 L. J. Ch. 253, 51 L. T. 816 .. 

51 L. T. 895, 33 W. B. 251, W. N.) 
1884,235 .. .. «f 

54 L. J. Ch. 160, 51 L. T. 414 

15 Q. B. D. 399, 52 L. T. 785, 33 
W. B. 890 

54 L. J. Ch. 590, 52 L. T. 606, 
W. N. 1885, 72 

28 Ch. D. 634, 54 L. J. Ch. 322, 
52L. T. 167 

28 Ch. D. 643, 54 L. J. Ch. 327, 52) 
L. T. 170 { 

54 L. J. Ch. 327, 52 L. T. 172 .. 

54 L. J. Ch. 481, 52 L. T. 556 .. 

12 C. of S. Cas. (H. L.) 12, W. N.) 
1884,214 f 

15 Q. B. D. 20, 54 L. J. M. C. 51,) 
51 L. T. 739, 48 J. P. 437 ..J 

29 Ch. D. 560, 54 L. J. Ch. 752, 52) 
L. T. 849, 33 W. B. 821 .. C 

52L. T. 628 

33 W. B. 578, W. N. 1885, 74 

IC. &E.356 

51 L. T. 692 



Paget V. MarshaU 



•• 



14 Q. B. D. 401, 33 W. B. 825 .. 

15 Q. B. D. 228, 54 L. J. Q. B. 434, 
53 L. T. 126, 33 W. B. 793 .. 

54 L. J. Ch. 1131, 52 L. T. 961, 33 
W. B. 701, W. N. 1885, 141 

28 Ch. D. 255, 54 L. J. Ch. 575, 51 
L. T. 351, 33 W. B. 608, 49 J 
oo • •• •• •• 



,5ii 



Column 

of 
Digest. 



259 

304 
360 



21 

73, 352 

357 
42 
40 

336 

255 

358 

35 
483 
103 
102 

79 
103 
399 
175 

71 

22, 439 
341 

494 
477 



30 

392 

284 
254 



FOB THE YEAR 1885. 



zU 



Name of Case. 



•• 



•• 



• • 



Paget's Will (or Settled Estates), Re . . . . \ 

Paine's Trusts, Re .. .. .. ,.1 

** Palermo," The 

*' Palomares," The 

Parish v. Poole .. 

Park, Re. Ex parte Eoster .. 

Parker Parker, Re. Ex parte Turquandj 
(No. 1) .. .. / 

Parker (R. A.), Re (SoUcitor) / 

Re. Dearing V. Brooks 

• , Re. Ex p^te Turquand (or Board of) 

Trade) (No. 2) 



•• 



Reference to Reports. 



Parkes (or Parker), Re. Ex parte Turquand\ 

(No. 3) r .. ../ 

Pamell v. Mort, Liddell & Co | 

Parr v. " Beeswing " (owners) .. 

Parrott, Re. Parrott v. Parrott 

Pany & Daggs, Re 

Patience, Re. Patience v. Mam .. .. \ 

PauU, Re. Re Carthew | 

Paxton (or Preston) v. Macreight. Re Mac-\ 

reight / 

Payne, Ex parte. Re Sinclair 
Pay ton. Ex parte. Re Owen 

Peacock V. Colling / 

Peake, Re. Ex parte Harrison .. ,A 

Pearce, Re. Ex parte Crossthwaite (or Crosth- i 



waite) 

V. Foster 



••) 



Pearson, Re. Oxley v. Scarth 

V. Att.-Gren. .. 

-V. Pearson | 

Peatv. Gott 

Pellew, Re. Ex parte Meager (or M. v. P.) . . | 

Percival v. Dimn | 

Perkins v. Dangerfield .. • 

Perry, Ex parte • .. • i 



30 Ch. D. 161, 65 L. J. Ch. 42, 

53 L. T. 90, 33 W. R. 898 

28 Ch. D. 725, 54 L. J. Ch. 735, 62 
L. T. 323, 33 W. R. 564 

10 P. D. 21, 54 L. J. P. 46, 52 L. T. 
390, 33 W. R. 643, 5 Asp. M. C. } 

10 p. D. 36, 54 L. J. P.* 46, 52) 
L. T. 57, 33 W. R. 616, 5 Asp. [ 
M. C. 343 j 

53 L. T. 35 .. .. .. 

14 Q. B. D. 597, 54 L. J. Q. B. 
389, 52 L. T. 946, 33 W. R. 
606 .. 

14 Q. B. D. 405, 51 L. T. 667, 33 
W.R. 752 .: .. . .. 

29 Ch. D. 199, 54 L. J. Ch. 959, 52\ 
L. T. 686, 33 W. R. 541 ../ 

64L. J. Ch. 694 ... 

14 Q. B. D. 407, 15 Q. B. D. 196,) 

54 L. J. Q. B. 372, 52 L. T. } 
185, 670, 33 W. R. 262 ..) 

14 Q. B. D. 636,54 L. J. Q. B. 242,\ 
53 L. T. 579, 33 W. R. 437 .. / 

29 Ch. D. 325, 53 L. T. 186, 33\ 
W.R. 481 / 

10 P. D. 18, 54 L. J. P. 7, 61 L. T. 
883, 33 W. R. 319, 5 Asp. M. C. 

53 L. T. 12, W. N.'i885, i27 ". 
W. N. 1885, 3, 193 

29 Ch. D. 976, 54 L. J. Ch. 897, 52\ 
L. T. 687, 33 W. R. 500 ../ 

27- Ch. D. 485, 54 L. J.Ch.l34, 51\ 
L. T. 435, 32 W. R. 940 ../ 

30 Ch. D. 165, 56 L. J. Ch. 28, 53\ 
L. T. 146, 33 W. R. 838 ../ 

15Q. B. D. 616 

52L. T.628 

54 L. J. Ch. 743, 53 L. T. 620, 33 
W.R. 628 

13 Q. B. D. 753, 63 L. J. Ch. 977, 
61L. T. 878 

14 Q. B. D. 936, 54 L. J. Q. B. 316, 
52 L. T. 518, 33 W. R. 614 .. 

15 Q. B. D. 114, 54 L. J. Q. B. 432, 
62 L. T. 886, 33 W..R. 919, 50 

51L.T.692 

W.N. 1885,164 .. 

27 Ch. D. 145, 54 L. J. Ch. 32, 51 

L. T. 311, 32 W. R. 1006 
W.N. 1885,46 .. 
14 Q. B. D. 973, 53 L. T. 67, 83 

W.R. 573 

29 Ch. D. 128, 54 L. J. Ch. 570, 

52L.T. 320 

51 L. T. 535, W. N. 1879, 172 .. 
48-J. P. 824 



Colamn 

of 
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406 
480 

434 

308 

255 

15 

30 

442 
353 

33 
35,57 

286 

311 

619 
502 

135 

446 

135 

43 
22, 439 
153, 474, 
475 

31 

421 

327 

477 
147 

171 

257 

15 

16, 352 

344 
269 






OOMFLETE INHEX TO ALL ENGLISH OASES 

mmtmmmaBOBamsBm 

Name of Case. 



Perry v, Bamett 



•• 



•• 



•• 



•• 



'•• 






Perton's Estate, Be 

«* Peter Griham,'* Tke. ' The " Beta ** 

Pethybridge v. Burrow. Be Shield 
Petre, Be. Petre v, Petre •• 
Pettitt V. Dimn. Be Edmed •• 
Phelpe' Settlement Trusts, Be .• 

Phelps, Stokep & Go. v. Comber 

V. Upton Snodsbury Highway Board 

PhiUip (or PhiUpe) v. Beall (or Beale) 

Phillips V. ^hillips •• 

PhUp & Kidd, Ex parte; Be United Stock 

Exchange .. •• •• 
Pickard, Bk - Turner v. Nicholson 
Pindar v. Bobinson. Be Bobinson 
Pitman v, Francis •• 



•• 



•• 



*'• 



•• 



Pitty Be, Lacy v. Stone 

Pitts* Settlement, Be. Ck)flins v. Pitts 

Piatt V, Mendel. Giuiiey v, Canterbury 

(Yiscountess) »• .. .• 

Player, Be. ifx parte Harvey (No. 1) 

(No. 2) 

Plowright V, Lambert .• .. •• 

Plumstead Local Board v. Spackman .. 

Pointon V. Pqrrier ^, .• .. 
Pollock, Be. Pollock V. Worrall 

Pomero v, Pomero & Hadley 



•• 



•• 



4» 



" Pontida," The 

Poole V, Poole .. 

Poolers Trusts v. Whetham .. 

Poppleton, Ex parte* Be Thomas .i 

Porrettv. White .. •• .. 



•• 



Portal & Lamb, Be 

Portsmouth (Mayor) i;. Smith 

Powell V. Apollo Candle Co. .. 
V, Chester, Chester v» Powell 



•• 



V, Cobb 



Powers, Be. lindsell v. Philips 

Practice, (chamben^ smnmons, adjournment) 

Pratt W Nehe Outfall Commissioners.. « 



{ 



Reference to Reports. 



14 Q. B. D. 467, 15 Q. B. D. 388,) 
54 L. J. Q. B. 351, 466, 53 L. T. 
5o5 .. •• •• «• , 

W,N. 1885, 164 

9 P. D. 134, 51 L. T. 154, 33 W. B.) 
190 .. .. .• .. S 

53 L. T. 6, W. N. 1885, 83* !! 

W.N. 1885, 92 

W.N. 1885, 152 

00 1j. X • ^1 •« •. .. •• 

29 Ch. D. 813, 54 L. J. Ch. 1017,) 

52 L. T. 873, 33 W. B. 829 .. J 
49 J. P. 408, W. N. 1885, 92 .. 

26 Ch. D. 621, 54 L. J. Ch. 80, 50) 
L. T. 433, 32 W. B. 665 

29 Ch. D. 673, 54 L. J. Ch. 943, 53 

L. T. 403, 33 W. B. 863 
28 Ch. D. 183, 54 L. J, Ch. 310, 52 

L. T. 509, 33 W. B. 389 
53 L. T. 293, W, N. 1885, 137 .. 
W.N. 1885,147 .. 

1 C. & E. 355 .. .. 

53 L. T. 113, 33 W. R 653, W. N. 
1885, 61 .. •. .• .. 

W, N. 1885, 225, 242 

27 Ch. D. 246, 54 L. J. Ch. 1145,) 
51 L. T. 424, 32 W. B. 918 .. J 

54 L. J. 553Q. B. 
64 L. J. 554 
52 L. T. 646 
13 Q. B. D. 878, 10 App. Cas. 229, 

53 L. J. M.C. 142, 51 L 
49 J. P. 132 

49 J. P. 199 

28 Oh.'D. 552, 54 L. J. Ch. 489,) 
52L. T. 718 : .. ..J 

10 P. D. 174, 54 L. J. P. 93, 34) 
W. B. 124 J 

9 P. D. 177, 53 L. J. P. 78, 51 

L. T. 849, 33 W 

C. 284, 330 
W. N. 1885, 15 



«• 



«• 



•f 



•• 



Cas. 229,1 
J. T. 757,1 



L." J. P.* 78, 5il 

'.B.38,5Asp.M.| 

•• •• «. J 



26 Ch. D. 38, 54 L. J. Ch. 182, 51 

L. T. 195,.608; 33 W. B. 423 .. 
14 Q. B. D. 379, 54 L. J. Q. B. 336, 

51 L. T. 602, 33 W. B. 583 .. 
31 Ch. D. 52, 55 L. J. Ch. 79, 53\ 
- L. T. 514, 34 W. B. 65 ../ 
80 Ch. D. 50, 54 L. J. Ch. 1013, 51 

L. T. 392, 33 W. B. 71, 859 .. 
10 App. Cas. 364, 54 L. J. Q. B. 473, 

53 L. T. 394, 49 J. P. 676 
10 App. Cas. 282, 54 L. J. P. C. 7 
52 L. T. 722, W. N. 1885, 67 .. 
29 Ch. D. 486, 54 L. J. Ch. 475,) 

962, 52 L. T. 183, 53 L. T. 188 J 

80Ch.D. 291 

W. N. (1884) 218 .• 
W.N. 1884,215 .. 



•• 



•• 



ColTunn 

of 
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456 

147 

429 

170 
160 
516 
480 

51 

172 

360 

212 

102 

282 
321 
448 

74 

190 

258 

496 
496 
492 

250 

69 
503 

177 

423 

282 
322 

99 

348 

518 

462 

78 
211 

358 

230 
315 

272 



I0E THB YBAB 1885. 






--^'-A"V 



Ni 



•• 



Ptentice r. Tabor (or T. 9. P.) 

FrestoQ tr. Luck •• 

— (or Fftxtoa) v. Maa&^L Re 

reight.. 
Flr^Yost V. CoiDipagpie.de Fhrea-Lille .. 
Price, Be. Staffioid «. Staffixd (or Price 

Stafford) 

Price's Patent CSandle Go., Be .. 






•• 



Priestman V. Thomas .. 

"Princess,** The 

Prifdiaid (or Fridiaid) v. Pritchaid .. 

Proskaaer «. Siebe •• 
Prynne, Be •• •• •• 

Pughe-Jones n. Blake. Be Blake 

Pyev. Pye 






••{ 



•• 



•• 



•• 



Beferenee to B^orts. 



Goliima 

of 
Digest. 



52 L. T. 85, 32 W. B. 872 

27 Ch. D. 497, 33 W. B. 317 
30 Ch. D. 165, 55 L. J. Ch, 28, 63) 

L. T. 146, 33 W. B. 838 ..J 

10 App. Gas. 643, 54 L. J. P. a 34 

28 Ch. D. 709, 54 L. J. CSi. 509, 52^ 
L. T. 430, 33 W. B. 520 

27 Ch. D. 681, 54 L. J. Ch. 210, 51 

L.T.653.. 
9 P. D. 210, 53 L. J. P. 109, 51 

L. T. 843, 32 W. B. 842 

52 L. T. 932 
14 Q. B. D. 55, 54 L. J. Q. B. 30,) 

51 L. T. 859, 33 W. R 198 .. { 
W.N. 1885, 159 .. 

53 L. T. 465, W.N. 1885, 144 

29 Ch. D, 913, 54 L. J. Ch. 880,) 
53 L. T. 302, 33 W. B. 886 ..J 

W, N. 1885, 174 



i 



•• 



Queade*s Trusts, Be «• 
Quirk V. Qoirk. Be Gfibson 



•• 



B. 



BackstraVs Trusts, Be 



•• 



■•{ 
•1 



Railway Sleepers Supply Co., Be 

"Bambow,''The .. .. ^ ,. 

« Baisby," The ..^ 

Bankart, Ex parte. Be Blakeway & Thomas 
Baphael & Sons v, Burt & Co. 

Bawstone (or Bawstome) v* Prestgn (Mayor) i 

"Begaliaj^The.. 

Brent's Canal City and Docks Co. v* Londonl 
School B^ard ^. .. •• ../ 

Beg. V. Barrett •• •• .. •• •• 

' V. Bermondsey (St. Mary's) Overseers .. "j 

V. Biron •« •• .*■ •• 



54 L. J. Ch. 786, 53 L. T. 74, 33) 
W. R 816, W. N. 1884, 225,[ 
W. N. 1885, 99 j 

W. N. 1884, 236 



526 
109 

135 

77 

181 

463 

143,342 

427 

344 

353 
317 

315, 478 

335 



•• 



•• 



V, Bishop •• •• •• 

V, Butt •• •• •• 

V, Chamwood Forest By. Co. 
V. Chittenden 






v^ Gty of London, Court (Judge) 






52 L. T. 612, 33 W. R 569, W. N.) 
looO, 73 •• •• •• ..I 

29 Ch. D. 204, 54 L. J. Ch. 720,52) 
L. T. 731, 33 W. R 595 .. J 

00 JLi. X. 91 .. .. .. .« 

10 p. D. 114, 54 L. J. P. 66, 53\ 
L. T. 56, 33 W. B. 938.. ../ 
52 L. T. 630, W. N. 1886, 64 .. 
IC. &E. 825 

30 Ch. D. 116, 54 L. J. Ch. 1102,\ 
62 L. T. 922, 33 W. R 795 .. / 

51 L. T. 904, 5 Asp. M. C. 338 .. 

W.N. 1886,4 

15 Cox C. C. 658 .. 

14 Q. B. D. 351, 54 L. J, M. C. 68,\ 

33 W. B. 414, 49 J. P. 38 ../ 
14 Q. B. D. 474, 54 L. J. M. C. 77,i 

61 L. T. 429, 49 J. P. 68 ../ 
14 Q. B. D. 584, 54 L. J. M. C. 78,\ 

49 J. P. 213 ; 

51 L. T. 607, 49 J. P. 233, 15 Coxj 

C. C. 564,, •• .. ,,/ 

1 C. & E. 419 
49 J. P. 503 
14 Q. B. D. 818, 905, 54 L. J, Q, B, 

301, 830, 52 L. T. 537 
521, 700, 49 J. P. 407 



409 
153 



tLVj.Q,B,) 

r, 33 W. B. j 

•• •• J 



481 

88 

434 

436 

455 
393 

327 

304 

224 

122 

295 

204 

193 

125 

235 
174 

243 



COMPLETE INDEX TO ALL ENGLISH CASES 



Reg. V. Clark (Joseph) 



If. ConimisBionerB of Sewers for EsBeK .. 



— V. Copjang Sjke Overseers 


. .. 


— ». Cos&Ila^ltoll.. 




— t., Dee 




— p. Denbighshire JJ. 




— 11. Dibbiii (or Dibben) .. 




— V. Doutre 


. 


— p. Dudley and Stephens .. 




— V. Edwards and Bastom and 


Midland 


— «. Essex 





V, Fobbing Level CommisBionerB 

«. Gilham 

V. Greenwich County Court H^iatrar 

or Edmonton Guardians i;. Islington (S 

Mary's) Guardians. He Davis 

v, Langriville OverseerB ., 

V. Local Govemment Board 

V. McDonald 

V. Merthyr Tydvil, JJ, ,. 

V. MiUhooao 

V. Montagu 

u. Phillimore & Pilling 

V. Pirehill, N., or StaffordBhire, JJ. 



14 Q. B. D. 92, 54 L. J. M. C. £ 
S2 L. T. 136, 33 W. R. 226, 49} 
J. P. 246, 15 Cos C. C. 6' 

14 Q. B. D. 661, 54 L. J. M. C. 8D,1 

51 L. T. 227,52 L. T. 587,331 
W. E. 650, 48 J. P. 789, 49 J. P. ( 
404 ... 

14 Q. B. D. 83, 54 L. J. Q. B, 

52 L. T. 253, 49 J. P. 54 
14 Q. B. D. 153, 54 L. J. M. C. 41,) 

52 L. T. 25, 33 W. R. 396, 49 
J. P. 374, 15 Cos C. C. 611 .J 

14 L, B. Ir. 468, 15 Cox C. C. 579 

15 Q. B. D. 451, 64 L. J. M. C. 142,1 
63 L. T. 38B, 33 W. R. 784, 49 

J. P. 788 .. .. ' 

14 Q. B. D. 325, 15 t 

54 L. J. Q. B. 557, 52 L. T.436,} 

49 J. P. 270 ; 50 J. P. 5 
9 App. Caa. 745, 53 L, J. P. C. J 

61 L. T. 669 

14 Q. B. D. 273, 560, 54 L. J.M.C.) 

32, 52 L. T. 107, 33 W. B. 347, 

49 J. P. 69, 15 Cos C. C. 624 . ' 

13 Q. a D. 586, 53 L. J. M. C. 14! 

51 L, T. 586, 49 J. P. 117 

14 Q. B. D. 753, 54 L. J, Q. B. 459, 

52 L. T. 926, 33 W. R. 214, 49 
J. P. 87 

14 Q. B. D. 364, 52 L. T. 133, 3; 
W. R. 343, 49 J. P. 406, 15 Cos 
C. C. 660 

14 Q. B. D. 661, 54 L. J. M. C. f 

51 L. T. 227, 52 L. T. 687, 33 1 
R. 650, 48 J. P. 789, 49 J. P. 404j 

15 Cos G. C. 656 .. 
52 L. T. 326, 49 J. P. 357, 15 Cos\ 

C. C. 719 

15 Q. B. D. 64, 54 L. J. Q. B. 392,| 

33W.R.671 / 

15 Q. B. D. 95, 339, 54 L. J. M. 0.) 

110, 146, 53 L. T. 327, 49 J. P.[ 

804 
49J. P. 728 

14 Q. B. D. 83, 54 L. J. Q. B. 124,1 

52 L. T. 853, 49 J. P. 64 
B, D. 70, 5 

63 L. T. 194, 4 

15 Q. B. D. 323, 52 L. T. 5 
W. R. 735, 49 J. P. 695 

14 Q. R D, 584, 54 L, J. M. C. 78,1 
49 J. P. 213 

15 Cox C. C. 622 
49 J. P. 55 .. 
14 Q. B. D. 474, n., 51 L. T. 205,1 

32 W. H. 593, 48 J. P. 774 
14 Q. B. D. 13, 54 L. J. M. C. 17, 
51 L. T. 534, 33 W. R. 205, 49} 
J. P. 36 .. 



FOB THE TBAB 1889. 



B>reraice to Bepurt*. 



w. Powell .. 



w Staffordshire, JJ. (No. 2) 



V. South StaffoTdshire Waterworks Co. 

V. Stanburj Eardley 

V. Stephenson 

or Merthyr Tydvil Guardians v. Stepney] 

Quftrdiaua .. .. .. - ■ ' 

tr. Surrey (or Croydoo) County Com 

*.Wellwd 



- V. West Bromwich School Board 



V. White . 



V. Whitfield (and Thome) 

■ t>. Wigan (Mayor) 

Beid, Ex parte .. 



Ex parte Morrison. 



Gilleroit 

lUvell, Ex parte. Ka Tollemache (No. 1) (s 
£x parte Edwards. Be Tollemache) 

(No. 2) 

Beynoldx, Ex parte. Re Bamett 
Hhoades, Be. Lane v. Rhodes 
Bhodes, Ra Ex parte Hey worth 

V. JenkiDB (or Jenkin). Be Manael 

V. Sugden. Be Wadsworth .. 

" Rhowna," The 

Richards, Ex jarte. Be Wallace 

r. W. Middlesex Waterworks Co. 

BichardsoD, Be. Shillito v. Hobson .. 



49 J. P. 453 

C4 L. J. M. G. 26, 51 L. T. 713, 49\ 

J. P. 183, 15 Cos C. C. 568 
14 Q. B, D. 325, 15 Q. B. D. 3 

64 L. J. Q. B. 557, 52 L. T. 436, J 

49 J. P. 279, 50 J. P. 5 
15CoxC.C. 540 .. 
52 L. T. 772. 49 J. P. 807 
14 Q. B. D. 358, 54 L. J. M. C. 2 

52 L. T. 116, 33 W. B. 248, 49[ 

J. P. 294 

49 J. P. 645, 50 J. P. 20 .. 

49 J. P. 651 

13 Q. B. D. 331. 53 L. J. M. C. 176,1 

52 L. T. 267, 83 W. B. 44, • " 

J. P. 486, 15 Cox C. C. 679 
54 L. J. M. C. 12, 5-Z L. T 959, '. 

J. P. 164, W. ]S'. 1884, 135 

13 Q. B. D. 963, 53 L. J. Q. B. 545,1 
51 L. T. 102, 33 W. B. 68 

14 Q. B. D. 63, 54 L. J. M. C. 14, 

51 L. T. 604, 33 W. B. 166, 49j 
J. P. 296, 15 Cox C. C. 5fi9 

13 Q. B D. 9*2ti, fi3 L. J. M. C] 
1S3, 62 L. T. 164, 32 W. B. 866,| 
48 J F SOH t 

14 Q. B. D. 358, 54 L. J. M. C. 23.) 

52 L. T. 116, 33 W. B. 248, 49 
J. P. 294 

16 Q. B. D. 122, 64 L.J. M.C. 113,1 

53 L. T. 196, 49 J. P. 230, 8r~ 
14 Q. B. D. 908, 54 L. J. Q. B. i 

52 L. T. 435, 33 W. R. 547, 49| 

J. P. 372 ) 

49 J. P. 600 

14 Q. B. D. 963, 54 L. J. Q. B. 342,1 

52 L. T. 692, 33 W. R 707 ../ 
13 Q. B. D. 720, 64 L. J. Q. B. 89,\ 

61 L. T. 376, 33 W. B. 288 ../ 

13 Q. B. D. 727, 64 L. J. Q. B. 92,1 

51 L. T. 379. 33 W. B. 289 ../ 

15 Q. B. D. 169, 54 L. J. Q. B. 354.1 

53 L. T. 448, 33 W. B. 715 ../ 
29 Ch. D. 142,. 54 L. J. Ch. 573,\ 

53 L. T. 15, 33 W. B. 603 .J 

14 Q. R D. 49, 54 L. J. Q. B. 198,1 
52L.T. 201 

54 L. J. Ch. 883, 52 L. T. 806, ; 

W. R. 727, W. N. 18P5, 112 
29 Ch. D. 517, 54 L. J. Ch. 638, i 

L. T. 613, 33 W. R. 558 
10 P. D. 24, 131, 54 L. J. P. 42, 72,) 

52 L. T. 140, 53 L. T. 30, ~~ 
W. B. 599, 794, 5 Asp. M. C. 350) 

14 Q. B. D. 22, 64 L. J. Q. B. 293,1 
51 L. T. 651. 33 W. R. 66 ..( 

15 Q. B. D. 660, 54 L. J. Q. B. 65l,t 
33 W. B. 902, 49 J. P. 631 .. ( 

30Ch. D. 396 



xlvi 



COMPLETE INDEX TO AtiL fiKGLISH GASES 



liiii 



Name of Case. 



« r %■ 



Bichardson v. Brown .. 

V. English Crown Si^dter Co. 

— ^— V. Pratt 

Biddell v. Errington 

Biddeough, Be. Ex parte Yanghan .. 

Bidgway, Ex parte. Be Bidgway •• 



, •• 



•t 



Bidgway v. Ward 
Biel V, The Queen 
«Bipon,"The .. 

Biver Plate Fresh Meat Co., Be 



•• 



•• 



•• 






Bivett Camac's WiU, Be 
Biviere's Trade-mark, Be 



•• 



•• 



Reference to' Reports. 






« Bobert Dickenson," or " Dickinson," The •. 



Boberts, Be. Tarletbn v, Bmton ' .. 

Boberts.v. Barnard 

Boberts' Case. Be Carriage Co-operative 
Supply Association .. .... 

Bobertson v, Bichardson •• •• 

Bobinson, Be .. .. •• .^ 



:r} 



. Pindar v. Bobinson • 

Bobinson v, Needham. Be Needham 

V. Tucker ., 



-t 
-{ 

■i 



« Bobinsons," The, and The « Satellite 

Boe V, Birch, Be Birch.. .. 

Bogers, Ex parte. Be Bogers .. 

Bosher, Be. Bosh^ v, Bosher .. 

Bosing's Application, Be •• •• 
Boskrow, fix parte .. ,• •• 

Bous V, Jackson 

Boutb, Ex parte. Be Whitehead 

Bowe (Ethel), Be (or Brown) .. 
Rowland (or Bowlands) v. Williams .. 

Rownson (or Bowson), Be. Field v. White .. | 

Kudland v. Sunderland (Mayor) .. .. -j 
Busbrooke (or Bushbrooke) v. Farley .. < 



49 J. P. eai 

W. N. 1885, 31 
52 L. T. 614 

26 Ch. D. 220, 54 L. J. Cb. 293) 

50 L. T. 584, 32 W. B. 680 .. J 

14 Q. B. D. 26, 33 W. B. 151 

15 Q. B. D. 447, 54 L. J. Q. B. 570) 
34 W. B. 80 f 

14 Q. B. D. 110, 54 L. J. M. C. 20, 

51 L. T. 704, 33 W. B. 166, 49 
J. P. 150, 15 Cox, C. C. 603 .. 

10 Ai^. Cas. 675 .. 

10 P. D. 65, 54 L. J. P. 56, 52) 

L. T. 438, 33 W. B. 659, 5 Asp. 

M.C. 365 

62 L. T. 39, 33 W. B. 319, W. N. 
. 1886, 14 

30 Ch. D. 136, 54 L. J. Ch. 1074^ 
53 L. T. 81, 33 W. B. 837 ..) 

63L. T. 237 

10 P. D. 15, 54 L. J. P. 5, 52 L. T. 
^ 55, 33 W. B. 400, 5 Asp. M. C. 

30 Ch. D. 234, 53 L. J. Ch. 1023, 
^ 51 L. T. 654, 63 L. T. 432, 32 

W, B. 986 
1 C. & E. 336. 

27 Ch. D. 322, 53 L. J. Ch. 1154,) 
51 L. T. 286, 33 W. B. 411 ..[ 

30 Ch. D. 623, 33 W. B. 897 

27 Ch. D. 160, 53 L. J. Ch. 986,) 

51 L. T. 737, 33 W. B. 17 .. f 
W. N. 1885, 147 
54 L. J. Ch. 75 
14 Q. B. D. 371, 53 L. J. Q. B. 317,\ 

60 L. T. 380, 32 W. B. 697 ,. / 
61 L. T. 905, 5 Asp. M. C. 338 .. 
27 Ch. D. 622, 54 L. J. Ch. 119,) 

51 L. T. 777, 33 W. B. 72 .. f 

13 Q. B. D. 438, 33 W. B. 354 .. 
26 Ch. D. 801, 53 L. J. Ch. 722, 51) 

L. T. 785, 32 W. B. 821. .. f 

64 L. J. Ch. 975, n. .; 

W.N. 1885,3 

29 Ch. D. 521, 54 L. J. Ch. 732,) 

52 L. T. 733, 33 W. B. 773 .. ( 

14 Q. B. D. 419, 64 L. J. Q. B. 88, 
240, 62 L. T. 265, 697, 33 W, B. 
230, 471, 49 J. P. 405 .. 

13 Q. B. D. 614, 51 L. T. 793, 33 
W. B. 79.. 

63 L.* t! 135,' W. N.' 1885,* 169, 194 
29 Ch. D. 358, 54 L. J. Ch. 950,) 

52 L. T. 825, 33 W. B. 604, 49 [ 

J. P. 759 J 

52 L. T. 617, 33 W. B. 164, 49 

J. P. 359 

54 L. J. Ch. 1079, 52 L. T. 572, 33 

W. B. 557 ' 



Column 

of 
Digest. 

232 

87 
21 

401 

122 

170 

58 

76 

429 

93 

408 
468 

307 

514 

129 

85 

415 

331 

321 
504 

338 

306 

160 

25 

505 

464 
270 

301 

185 

188 
449 

157 

371 
339 



FOKTHE ¥EAB ISSS. 



NaiMofCM*. 



Bnns]l,Be. BimeU v. Skoollmd .. 
, Son, &STOttaQd■W»lli8,B8.. 
RasBell'fl Tniste, Be .. 
KusseUr Watts 

Byley, Re. Ex parte Stewart (OfBcial Be- 
cdver) .. ., 



St. John's (Hampetead) V«itrj «. Cotton 
St. Leonard's, Shorediteb, Parochial' Schools,] 



Salaman, Ex parte. Be Salaman 

Salisbury (Bishop oQ ". Ottley 
8alkeld,Se. Ex parte Good .. 

Steltv. PTtD. Be Northen's Estate 

Salter V. Att.-Q«ii. Be Morris 

SandarB (fir Sanders), Be. Ex parte Seijeant^ 

Sand email v. Bcottish Fnqtertf Buildii^t 

Bandera v. Davis ,. .. ■ .. 

(or Saimders) v. HcConnelL 

McConoell ,. .. .. .. 

Sandgate Ixical Board v. Pledge 
Saitdwell, Be. Ex parte Znfass 
Sangster o. Cochrane .. 

Saunders v. Brading Harbour Improvement 
Co. 

■ V. Dense (or Dence) 

V. Pawley ,, 

ti. Kent .. . . 

Savi^ V. Pajne. Re Earl of 

Warrington .. 
Sawyer v. Sawyer 



Saywood v. Cross 

&arainanga v. Marquand Se Co. 



Reference to Beportt. 



29 Ch. D. 254, 53 L. T. 365 

30 Ch. D. 114, 54 L. J. (%. 948, 52] 
L. T. 794, 33 W. B. 815 ..I 

53 L. J. Ch. 400, 52 L. T. 659,i 

W.N. 1885,21 1 

10 Aw). Cas. 590, 50 L. T. 673, 32| 
W.S.621 .. .. _( 
15 Q. B. D. 329, 54 L. J. Q. B. 420,1 
■ 33W. R.66e I 



49 J. P. 567. W. N. 1885, 221 .. 
15 Q. B. D. G52, 54 L. J. M. G. 147, 

33 W. B. 903, 49 J. P. 741 .. 
10 Ato. Cas. 304, 54 L. J. P C.SO, 

51 L. T. 305, 33 W. K. 756 .. 
14 Q. B. a 936, 64 L. J. Q. B. 238,1 

52L.T.378 

10 P. D. 20 

13 Q. B. D. 731, 54 L. J. Q. B. ! 

51 L. T. 876, 33 W. R 22 
28 Ch. D. 163, 54 L. J. Ch. 273, 

L. T. 173, 33 W. R. 336 
62 L. T. 840, 33 W. R. 895, W. 



10 App. Cas. 663 

16 Q. B. D. 218, 54 L. J. Q. B. 576, 

33W. B. 666 

29 Cb. D. 76, 52 L. T. 8(^ 33 

W. E. 359 

14 Q. B. D. 730, 52 L. T. 546, 33 

W. B. 565, 49 J. P. 342 
14 Q. B. D. 960, 64 L. J. Q. B. 323; 

52 L. T. 692, 33 W. R. 622 .. 
28 Ch. D. 298, 54 L. J. Ch. 301, 51 

L. T. 889, 33 W. B. 221, 49 J. P. 

327 .. i. 
52 L. T. 426, W. N. 1885, 36 .. 
52 L. T. 644, W. N. 1885, 78 .. 
14 Q. B. D. 234, 54 L. J.Q.B. 199,1 

51 L. T. 1103, 33 W. B. 277 ..j 

W. N". 1885, 147 

63 L. T. 511, 33 W. R. 909, W. N.l 

1885,154,173 j 

28 Ch. D. 595, 64 L. J. Ch. 444,' 

52 L. T. 292, 33 W. B. 403 ..j 
28C11.D. 103, 54 L. J. Ch. 1, 51' 

L. T. 723, 33 W. B. 91, 49 J. P. 
244 



14 Q. B. D. 53, 54 L. J. Q. B. 17,1 
51 L. T. 601, 33 W, B. 135 ..j 
52 L. T. 764 



zlTiii 



COMPLETE INDEX TO ALL ENGLISH CASES 



Name of Case. 



Schofield v. Solomon •• .. .. ..•I 

Sclireiber v. DiDkel •• .. .. .A 

Scotney t^. Lomer .. .. .. ..< 

k/COCiy Jtv6 ,•• •• •• •• **i 

V, Brown (Matthew) & Co. 

V. Great & Little Clifton Sch. Bd. .. i 



Reference to Reports. 



V. Fape .. •• .. •• 

Sebright V. Thornton ., 

Secretary of State for War and Denne, Re . . / 

Sedgwick V. Neville ., .. ., ..) 

Sellers V. Matlock Bath Local Bd. 
Selous V. Croydon Local Board 
Senhouse v. Mawson .. 



•• 



* Seraglio." The 

Sergeant, Re. Mertens v.Walley .. 



Serjeant, Ex parte. Re Sandars (or Sanders)/ 
Serrao v. Noel .. .. ., 



Seward v. " Vera Cruz " (owners) 



Sewell V. Burdick 



•• • 



{ 



Seymour V. Bridge 

Shafto's Trusts, Re i 

Shakespear (or Shakspear), Re. Deakin v. Lakin/ 



( 



Shaw and Birmingham (Mayor), Re 



Shead, Ez parte. Re Mundy 

Sheffield and S. Yorks. Permanent BuildiDg) 

Society v. Harrison .. .. .. .. j 

Shepherd v, Folland .. 

V. Norwich (Mayor) ., 



Sherrington's Case. Re Southport and West 

Lancashire Banking Co. 
Shield, Re. Pethybridge v. Burrow .. 
Shillito V, Hobson. Re Richardson .. 

Shoolbred, Ex parte. Re Angell 
Sibeth, Ex parte. Re Suse & Sibeth 

Sibley V. Higgs 

Siddall, Re .. .. „ .. 






54 L. J. Ch. 1101, 52 L. T. 679,) 
W.N. 1885, 104 .. ..J 

54 L. J. Ch. 241, 52 L. T. 130, 
W.N. 1884, 236 

29 Ch. D. 535, 54 L. J. Ch. 558, 
52 L. T. 747, 33 W. R. 633 .. 

27 Ch. 1). 116, 54 L. J. Ch. 194,) 

51 L. T. 735, 32 W. R. 801 ..J 

51 L. T. 746, W. N. 1884, 209 .. 
14 Q. B. D. 500, 52 L. T. 105, 33) 

W. R. 368, 1 C. & E. 435 ..J 
54 L. J. Ch. 914, 53 L. T. 598 .. 
W.N. 1885, 176 

54 L. J. Ch. 45, 51 L. T. 657, 
33 W. R. 120, W. N. 1884, 206 

55 L. J, Q. B. 18, 34 W. R. 75,1 
W.N. 1885, 197 .. ..) 

14 Q. B. D. 928, 52 L. T. 762 .. 

53 L. T. 209, W. N. 1885, 105 .. 

52 L. T. 745, W. N. 1885, 119 .. 
10 P. D. 120, 54 L. J. P. 76, 52) 

L. T. 865, 34 W. R. 32 ..J 

26 Ch. D. 575, 54 L. J. Ch. 159,\ 
32W. R. 987 / 

54 L. J. Q. B. 331, 62 L. T. 516,\ 
49J. P. 582 / 

15Q. B. D. 549 

10 App. Cas. 59, 54 L. J. P. 9, 52 

L. T. 474, 33 W. R. 477, 49 J. P. 

324, 5 Asp. M. C. 270, 386 .. 
10 App. Cas. 74, 54 L. J. Q. B. 156, 

52 L: T. 445, 33 W. R. 461, 5 
Asp. M. C. 298, 376 .. 

14 Q. B. D. 460, 54 L. J. Q. B.) 
347 ( 

29 Ch. D. 247, 54 *L. J.'ch. 885,\ 
. 53 L. T. 261, 33 W. R. 728 .. / 

30 Ch. D. 169, 55 L. J. Ch. 44,\ 

53 L. T. 145, 33 W. R. 744 ../ 

27 Ch. D. 614, 54 L. J. Ch. 51, 51\ 
L. T. 684, 33W. R. 74.. ../ 

15 Q. B. D. 338 

15 Q. B. D. 358, 54 L. J. Q. B. 15,\ 

51 L. T. 649, 33 W. R. 144 ../ 
4^ J. P. 165 
30 Ch. D. 553, 54 L. J. Ch. 1050,\ 

53 L. T. 251, 33 W. R. 841 ../ 

34 W. R. 49, W. N. 1885, 188 .. 

53 L. T. 5, W. N. 1885, 83 

30Ch. D. 396 

14 Q. B. J). 298, 54 L. J. Q. B. 87,\ 

51 L. T. 678, 33 W. R. 202 ../ 

14 Q. B. D. 417, 54 L. J. Q. B. 322,\ 
33W:R. 556 / 

15 Q. B. D. 619, 54 L. J. Q. B. 525,\ 
33W.R. 748 / 

29 Ch. D. 1, 54 L. J. Ch. 682, 52\ 
L. T. 114, 33 W. R. 509 ../ 



Column 

of 
Digest. 



231 

496 

297, 502 

234 

216; 

142 

226 
407 

441 

281 

372 

355 

22 

3oa 

520 

116, 207 
145 

202 



423 

455 

473 

179 

16 
23: 

164 
203, 238"^ 

224 

80 

17a 
170 

27 
35. 
54 
9& 



FOE THE YEAR 1B84. 



Simmons (Walter), Bb 

Sindur, Re. Bi parte Payno ... 

Stinnec r; Oty of London Mariue Ina. Corpn. 

Slazenger «. lUlii^ 

Sly p. Blake. Bo JohnBon 

Small v. Smith 

Smallpage'a & Br.indon'ii Cmcb, Re Marseillesl 

Esteu^on By. and Laud Co. . . .. ( 

Smethurstv. Hastings.. i 

Smith & Hancock v. Cropper .. 

Smith & Stott, Re 



). Harris. Re Buah .. 

}. Land aad House Properly Oorpn. 

». Martin. ReUartin.> 




SodAd GMbdnde de Paris c Dreyfus Bros. 

y. Tramways Unionj 

VA. 

SoUdtor, A,Ee 

— Ex parte Dudley ., 

"8olig,"The .. .. 

"8Qlwaj,''Tbo, .. 

SwWar's Policy Trust, Re . .. 

Sontbport and West Lancaebire Bonking Co., 
Be .. .... .. 

SpKhnan D^ ^kunsbead Board oC Works : .. 



Reference to Reports. 



15 Q. B. D. 348, 5S L. T. 147, 33i 
W. R. 706, 49 J. P. 740 ../ 

I5Q. B. D. (il6 

14 Q. B. D. 862, 54 L. J. Q. B, 437,1 
53L. T. 181,f 



L. T. I 



366,1 



1,124 

29 Ch. D. 964, 65 
W. R. 502 

10 App. Cas. 119 

30 Ch. D. 598 
30 Ch. D. 490, 53 L. T. 567, 331 

W.R.406 .. : ../ 

10 App. Cas. 249, 53 L. J. Ch. 891,1 

65 L. J. Oh. 12, 53 L. T. 330,33! 

W. R. 60, 753 
29 Ch. D, 1009, n., 48L. T. 512, 311 

W. R. 411 
14 Q. B. D. 3D4, 54 L. J. Q. B. 4 

53 L. T. 230, 49 J. P. 789 
14 Q. B. D. 873, 54 L. J. Q. B. 3 

33W. B. 920 .. 
14Q.B. D. 106,54I,.J. (J.B.1; ,, 
52 L. T. 218, 33 W. R. 455, 5| 
Asp.M.C.J"" 

28 Ch. D. 650, 54 L. J. Oh. 278,1 
52L.T. in,33 W.B.211 ../ 

W X18t_, 
2aCh.D.7,51L.T.718,49J.P.182 

54 L. J. Ch. 1071, 53 L. T. 34,1 
W. N. 1885, 135 

25 Ch. D. 462, 54 L. J. Cb. 251, 501 
L. T. 367, 32 W. B.386 ../ 

27 Ch. D. 606, 54 L. J. Ch. 201,1 

51 L. T. 681, 33 W. R. 275 .. / 
53 L. T. 38(i, 34 W. B. 30, W. N.l 

1885,178 / 

29 Ch-. D. 85, 52 L. T. 335, 331 
W. B.449 / 

14 Q. B. D. 588, 54 L. J. M. C. 96,1 

52 L.T.859, 33 W. B. 475,49! 
J. P. 440 ) 

29 Oh. D. 239, 54 L. J. Ch. 893,1 
63 L. T. 463, 33 W. B. 823 ., / 

14 Q. B. D. 424, 54 L. J. Q. B. 177,1 
52 L. T. 912, W. Si 1885, 222 / 

33 W. R. 131, W. N. 18&1, 217 .. 

33 W. B. 750, W. N. 1885, 138 .. 
10 P. D. 62, 54 L. J. P. 52, 53 L. T.l 

440, 33 W. R. 659, 5 Asp. M. C.[ 

10 P. D. 137," 54 L. "j. P. t 

26 Ch. D. 236, 64 L. J. Ch. 256,1 
50 L. T. 262, 32 W. B. 701 .. / 

34 W. R. 49, W. K 1885, 188 .. 
,10 App. Cas. 229, 54 L. J. M. C. 81,1 
. 53 £. T. 157, 33 W. B. 661, 49[ 

J. P. 420 



COMPLETE INDEX TO ALL ENGLISH OASES 



Name of Case. 



■•{ 



Spain V. Mowatt 

" Spearman,'* The 

Spencer Bell to L. & S. W. Ry. Co. and Metr.) 

Dist. Ry. Co. .. .. .. .. .. ( 

Spencer, Re. Thomas v. Spencer .. ../ 

Sproule V. Bouch. Re Bouch .. .. | 

Squire v. Amison 

Stafford v. Stafford. Re Price 



1 



Stamford (Earl) and Warrington, Re. Savage f 
V. Payne ( 



1 



^1 



Standing V. Bowring .. 

" Stanmore," The 

Stapley & Smith's Application. Re Trade- 
Mark "Alpine" 

Starks v. Salter. Re Jones .. 
Steamship " Thanemore " v. Thompson 
Steel Company of Canada, Re .. 

Stephenson v. Stephenson. Re Stephenson.. J 

Stevens v, G. W. Ry. Co. 

V. Metropolitan District Ry. Co. .. | 

Stewart & Co. v. Merchants Marine In-) 
surance Co. .. ., .. .. ..J 

Stewart, Ex parte. Re Ryley .. ..i 

Stone V. Att.-Gen. Re Sutton .. ..i 

-** Stormcock," The 

Street v. Union Bank of Spain and England „ i 

Stribling V. Halse 
Strickland V. Weldon „ 

Stuart V. Wrey. Re Wrey .. 
Studds V. Watson 



Sugg V. Bray 

Sully, Ex parte. Re Wallis .. 



• • * * I 

Suse & Sibeth, Re. Ex parte Sibeth . . ] 

, Re. Ex parte Dever (or Devers (No. 1) . . ] 

(No. 2) .. 



Reference to Reports. 



!•) 



Sutton, Re (a lunatic) 
. Stone V, Att.-Gen. 



-I 



28 Ch. D. 402, 54 L. J. Ch. 567,\ 
33W. R. 697 / 

10 App. Cas. 276, 53 L. T. 29 .. 

33W. R. 771 \ 

30 Ch. D. 183, 55 L. J. Ch. 80, 34\ 
W. R. 62 / 

29 Ch. D. 635. 54 L. J. Ch. 665, 
52 L. T. 366, 33 W. R. 621 

48 J. P. 758, 1 C. & E. 365 

28 Ch. D. 709, 54 L. J. Ch. 509,) 

52 L. T. 430, 33 W. R. 520 .. } 

53 L. T. 511, 33 W. R. 909, W. N.i 
1885,154,173 ) 

27 Ch. D. 341, 54 L. J. Ch. 10 

51 L. T. 591, 33 W. R. 79, W. N. 
1885,223 

10 P. D. 134, 54 L. J. P. 89,) 
63L. T. 10 ) 

29 Ch. D. 877, 54 L. J. Ch. 727, [ 

53 L: T. 79, 33 W. R. 725 .. j 
W.N. 1885, 152 

62 L. T. 652, 6 Asp. M. C. 398 .. 
W. N. 1886, 79 

54 L. J. Ch. 928, 62 L. T. 876,\ 
W.N. 1885, 62 .. .. ../ 

52 L. T. 324, 49 J. P. 310 

29 Ch. D. 60, 54 L. J. Ch. 737,) 

52 L. T. 832, 33 W. R. 531 .. J 
14 Q. B. D. 555, 54 L. J. Q. B. 387,\ 

W.N. 1885,211 .. ../ 

16 Q. B. D. 329, 54 L. J. Q. B.420,) 

33 W. R. 656 f 

28 Ch. D. 464, 54 L. J. Ch. 613,i 
33 W. R. 519 J 

63 L. T. 63 .. .. .. •• 

30 Ch. D. 156, 55 L. J. Ch. 31,) 
63 L. T. 262, 33 W. R. 901 ..J 

49J. P. 427 

56 L. J. Q. B. 16, 28 Ch. D. 426,) 

54 L. J. Ch. 452, 52 L. T. 247, [ 
33W.R. 545 J 

30 Ch. D. 607, 64 L.J. Ch. 1098,) 

63L. T.334 .. • .,] 
28 Ch. D. 306, 64 L. J. Ch. 626,) 

62 L. T. 129, 33 W. R. 118 .. ) 
54 L. J. Ch. 132, 61 L. T. 194 . . 
14 Q. B. D. 950, 62 L. T. 625, 

33W.R. 733 

14 Q. B. D. 417, 64 L. J. Q. B. 322, 

33W. R. 656 

13 Q. B. D. 766, 61 L. T. 437, 33( 
W. R. 290 

14 Q. B. D. 611, 64 L. J. Q. B. 
390, 63 L. T. 131, 33 W. R. 
626 .. .. .. ..I 

W.N. 1885, 122 .. 
28 Ch. D. 464, 54 L. J. Ch. 613, 
33 W. R. 519 .. 



*! 



Column 

of 
Digest. 



487 
428 
220 

186 

156 
163 

181 

348 
8 

430 

463 

612 
361 
101 

527 

381 

313, 379 

196 

40 

615 
428 
470 
281 

71 

620 

167 

336 

43 

35 

60 

63 

472 
515 



FOB THE TEAR 1885. 



U 



Name of Cue. 



Sveadsen v. Wallace •• 
Svmbam(e) t;. Ainslie. He Ainslie 



v.Milbani 



Swinburne, Re. Swinbome v. Pitt 

Swindon, &a, Ry. Act, Re. Charlton v, 
lesiion •• •• .. ,. •■ 

Swire, Re. Mellor v. Swire .. 

Syer v. Gladstone 

Sykes v. Sacerdoti 

Symonds v. Incorporated Law Society 

Symons v. Leaker 



T. 

Tabor V. Prentice 
Tambracherry Estates Co., Re 
Tanner v. Carter (or Castor) .. 
Tarleton v. Bruton. Re Roberts 

Tate & Sons v. Hyslop 

Taylor, Re. Ex parte Board of Trade 

Taylor V. Ley 






■•{ 



Reference to Reports. 



Colamn 

of 
Di^t. 



10 App. Cas. 404, 54 L. J. Q. B. 497, 
52 L. T. 901, 5 Asp. M. C. 232 

28 Ch. D. 89, 30 Ch. D. 485, 54 L. J. 
Ch. 5, 33 W. R. 195, 910 

9 App. Cas. 844, 54 L. J. Q. B. 6, 

52 L. T. 222, 33 W. R. 325, 
48J. P. 548 

27 Ch. D. 696, 54 L. J. Ch. 229, 
33W. R. 394 

28 Ch. D. 237, 54 L. J. Ch. 233,i 
51L. T. 612 ( 

30 Ch. D. 239, 53 L. T. 205, 33 

W. R. 785 

30Cb. D. 614. 

15 Q. B. D. 423, 54 L. J. Q. B, 560,) 

53 L. T. 150, 418 .. ..J 

49J. P. 212 

15 Q. B. D. 629, 54 L. J. Q. B. 480,] 

53 L. T. 227, 33 W. R. 875, 49 
. Jl ■ t (iy ,, .. .. *• 



V. Friem Bamet Local Board 



■•{ 
■I 



*• Temple Bar," The 

Teuliere v. St. Mary Abbott's Vestry, Ken- 
sington .. 

Xliomas, Re. Ex parte Poppleton .. 
• V, Spencer. Re Speucer 



"1 

•■{ 
•I 
■■{ 

Thorp (or Thorpe) v. Cregeen . . ... 
^v. Dakia ( 

Thorpe v. Linney. Moorhouse v. Linney .. ] 

Three Towns Banking Co. v, Maddever. Re [ 

Maddever ^ 

Throssell V. Marsh 

Tinnuchi v. Smart 



Thompson & Curzon, Re 

& Wright, Re 

- Re 



194 
417 

212 

300 

219 

340 
524 
322 

452 

364 



II 



52 L. T. 85, 32 W. R. 872 

29 Ch. D. 683, 54 L. J. Ch. 792,( 
52L. T. 712 J 

55 L. J. Q. B. 27, 34 W. R. 41 .. 

30 Ch. D. 234, 53 L. J. Ch. 1023,) 
53 L. T. 432, 32 W. R. 986 .. } 

15 Q. B. D. 368, 54 L. J. Q. B. 592,) 
53L. T. 581 ) 

51 L. T. 711, W. N. 1884, 219 .. 

52 L. T. 210, 839, W. N. 1885, 6,) 
loo .. .. •• ..^ 

W.N. 1885, 7 

11 P. D. 6, 34 W. R. 68, W. N.) 

1885,195 f 

30 Ch. D. 642, 55 L. J. Ch. 23, 

53L. T. 422 

14 Q. B. D. 379, 54 L. J. Q. B. 336, 
51 L. T. 602, 33 W. R. 583 .. 

30 Ch. D. 183, 55 L. J. Ch. 80,\ 
34W.R. 62 / 

29 Ch. D. 177, 54 L. J. Ch. 610,) 
5iL.T. 498 33W. R. 688 ..J 

13 Q. B. D. 633, 54 L. J. Q. B. 32,1 

51 L. T. 635, 33 W. R. 96 .. f 

30 Ch. D. 441, 53 L. T. 479, 34\ 
W. R. 112 / 

55 L. J. Q. B. 80, 33 W. R. 844 .. 
o2L.T. 856 

15 Q. B. D. 273, 53 L. T. 343, 33) 
W. R. 704, 49 J. P. 471 .. f 

27 Ch. D. 523, 53 L. J. Ch. 998,) 

52 L. T. 35, 33 W. R. 286 .. ( 

53L. T. 321 

10 P. D. 184, 54 L. J. P. 92, 34) 

' d 2 



W. R. 46, 49 J. P. 792 .. 



526 
93 

281 
514 

196 
33 
515 
232 
358 

252 

99 

186 
180 
198 

439 

54 
26 

208 

168 

53 

6 



COHFLBTE INDEX TO ALL ENQLISH CABES 



Reference to Report*. 



Tippett, Ex parte. Be Tippett 

TiBchler v. Apthorpe .. 

Todd V. Robmsoa (No. 2) 

Tonemacbe, Re. Ex parte AoderBon 

Boobam 

Ednanls 

Bevoll (No. 1> (tee\ 

Ex pute Edwards, Be Tollemache) 
Bevell (No. 

TomlinsoD v. Gilby 



V. Land and finance Corporatki 

Tonbrid^ Highway Board t>. SeveiioBka] 

Highway Board 

Tottenham i^. Swansea Zinc Ore Co. 



Toatt'B Will, Be. Be Martjn 
Toward, Be. Ez parte Moss. Ex 
Hawkea 

Tozier V. Hawkins 

Trafford v. Blanc. Be Tmfort 
Tresdwell o. L. & 8. W. By. Co. 

Trot{ V. Buchanan 

Trower v. Law Life Awnrance Society 
Trofort, Be. Tr»fford v. Blanc 

Tmman v. London, Brighton, and South' 
Coast Bailway 

Tiye ff. SuUiTOH. Be Yoni^ (No. 1) 

(No. 2) 

Tucker, B«. Emanuel v. Paifitt 
Tafnell & Ponsouby's Case 
Tunbridge Highway Board v, Sevenoaks High- 
way Kwrd .. 

Turnbull «. Forman 



Torner, Be. Qlenister v. Harding ,. 

1- Tnmer d. Turner (No, 1) 

(No. 2) 

Turner's Settled Estate, Be .. 

Turner v. Hellard. Bt< Harrison 

II. Nicholson. Bo Kckard .. 

Turquand, Ex parte. Be Parker Sc Pafker{ 
(No.1) 



62L. T.814,33W. B.548, 49 J.P.I 

14 Q. B. D. 739, 54 L J. Q. B. 47,1 

52 L. T. 120, 49 J. P. 278 
14 Q. B. D. 606, 54 L. J. Q. B. 383,1 

52L.T. 786 .. 
14 Q. B. D. 604, 54 L. J. Q. B. 

52 L. T. 17, 33 W. B. 628 
14Q.B.D. 415 .. 
13 Q- B. D. 720, 54 L. J. Q. B, 

51 L. T 37C, .33 \V E. 288 

13 Q. B. D. 727 54 I,. J. Q. B. 82,1 

51 L.T. 379,33 W.B. 289 
54 L. J. P 80, 33 W. B. 800, 49i 

J. P. 632., .. .. ..(! 

14 Q. B. D. 539, 53 L. J. Q. B.*! 
561 ( 

33 W. B. 306, 49 J. P. 340 ..I 
52 L. T. 738, W. N. 1885, 69 .. 
26 Ch. D. 745, 54 L. J. Ch. 1016, 

50 L. T. 552, 32 W. B. 734 .. 

14 Q. B. D. 310, 54 L. J. Q. B. 126, 

52 L. T. 188 

15 Q. B. It. 650 

34 W. R. 56, 53 L. T. 498 

54 L. J. Cb. 565, 51 L, T. 894, 
33 W. B, 272, W. N. 1884, 233 

28 Cb. D. 446, 64 L. J. Ch. 678, 
52 L. T. 248, 33 W. B. 339 .. 

54 L. J. y. B. 407 52 L. T. 888, 

33 W R. 647 

34 W. R. 56, 53 L. T. 498 

29 Ch. D. 89, 54 L. J. Ch. 
5-2 L. T. 522, 33 W. B. 361 
W. E. 762, 49 .T. P. 581, W. N. i 
1885,222 

28 Ch. D. 705, 54 L. J. Ch. 1065,1 

52 L. T. 754, 33 W. It. 729 ..I 
52 L. T. 754, W. N. 1885, 36 .. 
54 L. J. Ch. 874, 52 L. T. 923,1 

33 W. R. 932, W N. 1885, 148 i 

29 Ch. D. 421, 32 L. T. 933 .'. 

33 W. R. 306, 49 J. P. 340 ..| 

15 Q. B. D. 234, 54 L.J. Q. B. 480,; 

53 L. T. 128, 33 W. R. 768, 49 
J. P. 708 I 

29 Ch. D. 985, 54 L. J. Ch. 1089,1 
53L.T. 528 j 

61 L. T. 497, W. N. 1884, 191 .. 

53L.T.37* 

28 Ch. D. 205, 54 L. J. Ch. 690,1 
52 L. T. 70, 33 W. B. 265 ..I 

30Ch. D. 390 

fi3 L. T. 293, W. N. 1885, 137 „ 

14 Q. R D. 405, 51 L. T. 667, 331 
W. R.T52 .. .. .J 



FOB THE YEAB 1S85. 



liu 



Name of Case. 



Turquand, Ex parte. Be Parker & Parker 
^r«o. Zj .. ., «. •• ., 



(No. 3) 
Tweedie & Miles, Re .. 



Parkes or Parkerl 



•I 



Tweedy, We 



Tyneside Permanent Benefit Buildiog Society,) 
Be 4 



u. 

United Shepherd's Wheal Bose Co., Be 

Stock Exchange Co., Be 

Stock Exchange, Be. Ex parte Philp f 



& Kidd 

Telephone Co. v. Sharpies 



Upton V, Brown 

Uren v, Bristol Waterworks Co. 

Uzielli V, Boston Marine Insurance Co. 



•I 
•i 
•I 
■I 



V. 



Vardon's Trusts, Be 



Vaughan, Ex parte. Be Biddeough .. 
Tavasour (a lunatic). Be 

** Vera Cruz," The 

** Victor Coracevich " (or Covacevich) 

Vint V, Hudspeth (or Hudspith) (No. 1) 

(No. 2) 

Voinet v. Barrett 
VoUum v. Bevett. Be Youngs 
Von Brockdorflf V. Malcolm 
Vulcan Ironworks Co., Be 

w. 

Wade V. Wilson. Be Bentley 
Wadham V. N. E. By. Co.. .. .. 






Reference to Reports. 



14 Q. B. D. 407, 15 Q. B. D. 196,) 

54 L. J. Q. B. 372, 52 L. T. 185, [ 

670, 33 W. B. 262 .. ..J 

14 Q. B. D. 636, 54 L. J. Q. B. 242,\ 

53 L. T. 579, 33 W. B. 437 ../ 

27 Ch. D. 315, 54 L. J. Ch. 71, 33\ 
W. B. 133 / 

28 Ch. D. 529, 54 L. J. Ch. 304,) 
331, 51 L. T. 679, 52 L. T. 65, J 
33W. B. 313 J 

W.N. 1885, 148 } 



W. N. 1885, 15 .. 

51 L. T. 687, W. N. 1884, 251 

28 Ch. D. 183, 54 L. J. Ch. 
52 L. T. 590, 33 W. B. 389 

29 Ch. D. 164, 54 L. J. Ch. 
52 L. T. 384, 33 W. B. 444 

26 Ch. D. 588, 54 L. J. Ch. 

51 L. T. 591, 32 W. B. 679 
15 Q. B. D. 637, 54 L. J. M. C 

52 L. T. 655, 49 J. P. 564 
15 Q. B. D. 11, 54 L. J. Q. B. 

52 L. T. 787, 33 W. B. 293 



310,j 

633,) 



Colnmn 

of 
Digest. 



28 Ch. D. 124, 54 L. J. Ch. 244,) 

51 L. T. 884, 33 W. B. 297,} 
W.N. 1885,224 .. ..J 

14 Q. B. D. 25, 33 W. B. 151 .. 

29 Ch. D. 306, 53 L. t. 412 * .. 
10 App. Cas. 59, 54 L. J. P. 9, 52) 

L. T. 474, 33 W. B. 477, 49} 

J. P. 324, 5 Asp. M. C. 270, 386 ) 

10 P. D. 40, 54 L. J. P. 48, 52 L. T.\ 

29 Ch. D. 322, 54"l. J. Ch. 844,\ 

52 L. T. 741, 33 W. B. 738 .. / 

30 Ch. D. 24, 54 L. J. Ch. 844,\ 
52 L. T. 774, 33 W. B. 738 . . / 

54 L. J. Q. B. 521, 55 L. J. Q. B. 39,) 
34W. B. 161 ( 

30 Ch. D. 421, 33 W. B. 880 

30 Ch. D. 172, 53 L. T. 263, 33\ 
W. B. 934 .. .. ../ 

W.N. 1885, 120 



54 L. J. Ch. 782, 33 W. B. 610 .. 

14 Q. B. D. 747, 54 L.J. Q. B. 343,) 
52 L. T. 894, 33 W. B. 215, 49 
J. P. 599, W. N. 1885, 221 .. 



33 

35,57 
412 

481 

100 



449 
102 

102 
285 
416 
500 
197 



140 

122 
234 

202 

306 

313 

151 

166 

152 

300 

94 



403 
217 



d 



COMPLETE INDEX TO ALL ENGLISH CASES 



Wadswortb, Re. Hhodea v. Sugden . . 
Wa^ v. Sbaiu]. Re Johnsoa 
Wi^taff V. Shorthorn Dairj Co, 
WaitjEe. Workman n. PetgraTe 

Wakefield P. Maffett ■ 

Walcott V. Lyons 

Walkden Aerated WaUrs Co.'s Application, Be 
Walker, Be, Ex parte BlacL Ex parte Barter. 
o, Appach (or Appack). Be Hobson '. 

Wallace, Ex parte. Bo Wallace 

, Be. Ex parte Campbell 

WalUs, Re. Ex parte Sully ■ 

Walah, Be. Ex parte the Trustee . . 

Walter If. Bmmott 

~ — ^ — (or Walker) V. James 

Walton i>. Edge 

Wandsworth Board of Works v. United Tele-( 
phone Co. 

Ward, He 

Ward's Estates, Re 

Warr v. Gilbam 

Warren, Ex parte. Nichols, Ex parte, Bej 

Holland .. f 

Washburn & Moen Manufacturing Co. v. Pat-i 

terson.. .. .. .. -. ■■[ 

Waterhouae v. Gilbert .. 
Watson, Be. Ex parte Oram 
Watson «. Young 
Watts, Be. Comford v. Elliott 

Waye v. Thompson 

Weaver, Re. Hifgs v. Weaver 



29 Ch. D. 517, 54 L. J. Ch. 638,\ 

52 L. T. «13, 33 W. R. 558 ../ 
53 L. T. 136 

1 C.&B. 324 

30 Ch. D. 617, 54 L. J. Ch. 1172,1 

53 L. T. 336, 33 W. H. 930 .. / 
10 App. Cai. 422, 55 L; J Ch. 4.) 

63 L. T. 169, 13 L. K. Ir. 17,15j 

L. B.lr.218 
29 Ch. D. 584, 54 L. J. Ch. 8 

52L. T. 399 
54L. J.Ch. 394 .. 

26 Ch. 510, 53 L. J. Ch. 802, 511 
L. T. 811, 32 W. B. 809 ../ 

53 L. T. 627, 34 W. R. 70, W. N.\ 
. 1885,184 1 

27 Ch. D. 460, 64 L. J. Ch. 315,1 
51 L. T. 481, 32 W, R. 992 ..) 

14 Q. B. D. 22, 54 L. J. Q. B. 293,\ 

51 L. T. 551, 33 W. R. 66 ../ 

15 Q. B. D. 213, 54 L. J. Q. B. 382,1 
63L.T. 208 

14 Q. B. D. 950, 52 L. T. 625, ! 
W. R. 733 

52L.T. 694 

54 L. J. Ch. 1059, 63 L. T. 437,1 
W.N. 1885,156 .. ../ 

63 L. T. 597, 34 W. R. 29 

10 App. Cas. 33, 54 L. J. Ch. 362,1 

52 L. T. 666, 33 W. R. 417, 49) 
J. P. 468 J 

13 Q. B. D. 904, 53 L. .J.Q. B. 449,1 

51 L. T. 148, 32 W. R. 776, 48} 

28 Ch.' D. 719, 54 "l. J. 'Ch, 508,\ 
33 W, It. 783 „ .. 

28 Cli. D. 100, 54 L. J. Ch. 231,1 
33 W. R.149 / 

52 L. T. 326, 49 J. P. 357, 15 Cox.l 
C.C. 719 f 

15 y. IJ. D. -iS, 54 L. J. Q. B. 320,1 

53 L. T. 68, 33 W. E. 459, 472 / 

29 Ch. D. 48, 54 L. J. Ch. 643,1 

52 L. T. 705, 33 W. R. 403 ../ 

16 Q. B. D. 569, 54 L. J. Q. B. 440,* 
52L. T. 784 J 

15 Q. B. D. 399, 52 L. T. 785, 331 
W. R. 890 / 

28 Ch. D. 436, 54 L. J. Ch. 502,1 
33W R.637 / 

2!) Ch. D. 947 54 L. J. Ch. 308, 531 

L. T. 426, 33 W. B. 885 ../ 

15 Q. B. D. 342, 54 L. J. M. C. 140,1 

53 L. T. 358, 33 W. R. 733, 49} 
J P 693 I 
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COMPLETE ANNUAL DIGEST 



OF 



EVERY REPORTED CASE FOR 1885 



( 1 ) 

BAKDONMENT— Domicil. 
See Domicil. 

— Railway — Parliamentary deposit — Pro- 

moters. 

See Railway Company. 1, 2. 

— Ship — Contract of carriage — Freight. 

See Ship — Freight. 



BATEHENT — Specific legacies. 

See Will — CoNSTBUcnoy. 42. 

BDUCTIOK — Connivance of child. 
See Criminal Law. 1. 

BSTBACT OF TITLE — Deed not in vendor's 
possession — Expenses of making. 
See Vendor and Purchaser — Title. 1. 

— Perusal of — Solicitors' Remuneration Act, 

1881. 

See SoLiciTOB — Bill op Costs. 12. 

JCEPTAHCE — Bill of exchange — Acceptance in 
blank. 
See Bill op Exchange. 1. 

— Contract — Statute of Frauds. 

See Sale op Goods. 1. 

ICOED AND SATISFACTIOK— Cbnfracf— Con- 
'eration — Debtor and Creditor — Contract hy 
editor to take less than Sum due."] An agree- 
nt between judgment debtor and creditor, 
ii in consideration of the debtor paying down 
:i of the judgment debt and costs, and on con- 
ion of his paying to the creditor or his nominee 
! residue by instalments, the creditor will not 
:e any proceedings on the judgment, is nudum 
?lui», being without consideration, and docs 
. prevent the creditor after payment of the 
ole debt and costs from proceeding to tfhforco 
'ment of the interest upon the judgment. 
>ecision of the Court of Appeal (11 Q. B. D. 
; 52 L. J. Q. B. 712, 1883 Dig., col. 101) 
rmed. 

^inneVs Case (5 Rep. 117 a) and Cumber v. 
ne (1 Str. 426) followed. Foakes v. Beer 
I App. Gas. 605, 54 L. J. Q. B. 130, 51 L. T. 833, 

[33 W. E. 233 (H. L., E.) 
;OITKTS. 

See Practice — Accounts. 

— Banking — Joint investments — Survivor- 

^ ship. 
See Bakeeb. 1. 



( 2 ) 

ACCOUNTS — continued. 

— • Books of — Evidence. 
See Evidence. 1. 

Charity — Action by members of committee. 

See Charity. 1. 



Falsification of — Making false entry. 

See Criminal Law. 10. 

Trustee in bankruptcy — ^Power of Board of 

Trade. 

See Bankruptcy — Trustee. 1, 2. 

ACCUMULATIONS — Tenant for Life and Re- 
mainderman — Trust for Accumulation of Bents 
to pay Mortgage Debts — Sale of Mortgaged Estate 
by Mortgagee — Right of Tenant for Life to posses- 
sion.'] A testator devised his real estates (in the 
events which happened) to the use of the Plain- 
tiff for life; with remainder to the use of the 
Plaintiffs first and other sons successively in tail 
male ; with remainder over to the use of another 
person in fee. The will provided that, imme- 
diately after the death of a prior tenant for life 
(who died before the testator), the trustees of the 
will should receive the rents, and, after paying 
thereout the interest on the mortgages on the 
estates, should accumulate the residue, until the 
amount of the accumulations should be sufficient 
to discbarge the principal of the mortgages. And 
the testator directed that, as soon as the accumu- 
lations should be sufficient to pay off the mort- 
gages, the trustees should foi-thwith pay them off. 
And he declared that the Plaintiff, or other the 
person for the time being entitled for life or in 
tail to the estates under the limitations of the 
will, should not be entitled to receive any part of 
the rents until the mortgages had been paid off. 
After the testator's death the mortgagees sold 
those parts of the estates which were comprised in 
their mortgages. The proceeds of sale were not 
enough to pay the whole of the mortgage debts, 
and the balance was paid out of the accumula- 
tions of rents. A surplus of accumulations 
remained : — 

Held, by Pearson, J., that the tenant for life 
was entitled to be let into possession of the estates 
which remained unsold, and to have the surplus 
of the accumulations paid to him. Norton v. 
Johnstone - 30 Ch. D. 649, 34 W. E. 13 

2. WiU — Remoteness.'] A testatrix di- 

B 



( 3 ) COMPLETE ANNUAL DIGEST ( 4 ) 

ACClTKULATlCiSB— continued. AZTIOTX— continued. 

reeled that the interest of £3000, which was a sheriff, thei claim of the sons was barred, and the 
charge upon certain real estates belonging to C, goods were sold. They realized £1300, and this 
should be each year invested, and when it sum was paid into Court in the action by the 
amoimted to £500 should be divided equally society against the Defendant as a security for 
between A. and B., and so continued until they what might be found due to the society from the 
should have received £1000 each. She further Defendant upon taking certain accounts. The 
directed that if, at the time they should have re- Defendant's sons were afterwards adjudicated 
ceived the last instalment, the estates held by C. bankrupts, and the Plaintiff was appointed their 
should still be in the hands of a member of her trustee. The Defendant agreed with the Plain- 
family and a Protestant, the interest of the £3000 tiff ttiat in consideration of his son's goods having 
was still to continue to be invested, and as it been seized and sold on behalf of the society in 
amounted to a suflBcient sum to be applied in respect of an alleged claim against him, he would 
buying up the tithe rent-charges' of the estates, pay £300 per annum to the Plaintiff until he 
one by one. When the tithe rent-charges were all should have paid a sufficient sum to pay the trade 
bought up, the £3000 was to lapse to the owner creditors of his sons in full. The Plaintiff having 
of the estates. In the event of the said estates brought the present action to recover £1200 due 
not being in the hands of a Protestant member by virtue of the above-mentioned agreement, or in 
of her family at the time A. and B. should have tlie alternative £1300, the value of the goods 
received the last instalment, or if, during the seized : — Held, that even if the Defendant's ex- 
time of buying up the rent-charges, they should press promise to pay £1200 was not legally bind- 
cease to belong to a Protestant member of her ing upon him, nevertheless the action was main- 
family, the £3000 was to be divided equally tainable; for although the decision upon the 
between A., B., D., and E.: — Held, that the interpleader summons did not estop the Defendant 
entire trust for accumulation was void for remote- from shewing that the seizure by the sheriff was 
ness. unlawful, nevertheless he had by his conduct led 
Oddie V. Brown (4 De G. & J. 179) distin- to the seizure, and the goods of his sons had been 
guished. Smith v. Cuninghame 13 L. B. Ir. 480 legedly taken for his debt ; the Defendant, ihere- 

Maintenance of infant out of. S^^? Y.^! ^^und to indemnify his sons, and tbe 

See Infant. 4 5. Plaintiff, as their trustee m bankruptcy, was enti- 

U * ^^^^ ^ hoye judgment entered for him for the sum 

Married woman— Bestramt on alienation ^f £1200, which he was willing to accept instead 

and anticipation. of £1300, the value of the goods seized. Edmunds 

See Husband and Wife— Wipe's Pro- ^. Wallingford 14 Q. B. D. 811, 54 L. J. Q. B. 

i^TT. 4. P05, 52 L. T. 720, 33 W. B. 647, 49 J. B. 

Of income— Gift to children— Remoteness. [649, 1 C. & E. 334 (C.A.) 

See Will — Perpetuity. 2. Recovery of Rent-charge — Apportion- 

ACQUIESCENCE— Breach of covenant— Damages ment— Release of PaH of the Hereditaments— 22 

instead of injunction. ^ 23 Vict. c. 35, «. 10.] The effect of 22 & 23 

See Covenant. 1. Vi^^** c. 35, s. 10, is that where the owner of land^ 

A nm Av -n A "B-w^irDT/nr which is subject to a rent-charge, sells and conveys 

ACT or BAHKBUPTCY. ^^^^ ^^^^ j^ separate portions to different per- 

See Bankruptcy— Act of Bankruptcy, sons, and the person entitled to the rent-charge 

ACT or GOD — Sea-wall — ^Destruction of— Lia- joins in the conveyance of one only of such por- 

bility of frontager to repair. tions and releases it from the rent-charge, without 

See Sewers. the concurrence of the person to whom the other 

ACnOH-ilfonej, Faid-Indemnity-Good, law- Portion has been conveyed the whole of such rent- 

fullv seized for another' $ Debf] As a eeneral charge is not extmguished.but only a proportionate 

rule where one neraon'a (roods are lawfully seized P*"* °^ **■ '^^ ^ recovered from the person to whom 

for an^thM's deb^he o^r of Uie ^s is ent^ *^^ "nreleased portion was conveyed. Judgment 

«^tor^e:mtem,tndTb^^^^^^ of Stephen, J (53K J. QJ^ 425 1884 Dig. 

debtor against the money paid to redeem them, '^L^i^J^*^;. ^"/n T?i§^2i t^ t ^ao 

and in the event of the g<idS being sold to satisf^ t" «• ^- "• "18' " ^- '• «• »• ^i®'i^V;cT^ 

the debt the owner is entitled to recover the value . . ii xt L*** ^ • ** * • v***^/ 

of them from the debtor; and the right to indem- Against constable— Notice. 

nity exists although there may be no agreement ' ^^ Contagious Diseases Act. 1. 

to indemnify, and although there may be in that Agent betting for principal — Action for 

sense no privity between the owner of the goods money received, 

and the debtor. — England v. Marsden (L. R. 1 See Gaming. 

C. P. 529, 35 L. J. C. P. 259) questioned.— The By or against executors. 

Defendant bought the business of an ironmonger ^gg Executor Actions 

fnr^S<rfth^brto^wr^JUrMm,^d ^e^PRAcncE-Pon^oFLAW. 1,2. 

he drew the cheques on that accoimt. A society Maliciously procuring bankruptcy. 

having obtained judgment in an action against See Champerty. 

the Defendant, certain goods of his sons were seized Married woman's right of — ^Trespass. 

by the sheriff: the sons claiined the goods ; but See Husband and Wife — Mabbied 

upon an interpleader summons taken out by the Women's Propebty Acts. 6. 



( 5 ) 



OF EVERY REPORTED CASE FOR 1885. 



( 6 ) 



ACTION — continued, 

Misappropriation by officer of trades union — 

Prosecution — Subsequent action barred. 

See Trades Union. 
Quia timet action — Fouling stream. 

See Nuisance. 2. 
. Remittal of, to County Court. 

See County Court. 6, 7. 

Subsidence — Action for, after compensation 

for previous subsidence. 
See Damages. 9. 

Tenant — Overstocking land with game — 

Injury to crops. 

See Landlord and Tenant — Lease. 
IL 
^— To enforce statutory right. 

See Statute. 

Transfer of. 

See Practice — Transfer. 

ABDBESS FOB SEBVIGE— -'lUusory or ficti- 
tious.'* 
See Practice — ^Writ. 1. 

-ADEMPTION— Gift of "all my interest in C, 
estate " — Purchase-money. 
See Will — Construction. 13. 
Legacy — ^Moral obligation other than pa- 
rental. 
See Will — Ademption. 

.AD JOVBimEKT — Summons — A djournment to 
judge. 
See Practice — Chambers. 1. 

ja)]CINI8TBATI0N. 

See Administrator : Executor. 

Insolvent estate of deceased debtor. 

See Bankruptcy — Administration. 



Summons. 

See Practice— Chambers. 



2—4. 



ADMINISTBATOB — Bond —Sureties — Amount.'] 
The Court will not by reason of the property being 
large and the risk small dispense with sureties to 
an administration bond or lessen the amoimt to be 
secured. But it will allow the security to be 
made up of any number of bonds. In the Goods 
OF Eable. In the Goods op M-Gowan 

[10 P. D. 196, 64 L. J. P. 96, 34 W. E. 48, 49 

[J. P. 761 

2. Bond — Amount of— 20 & 21 Vict. 

e. 77, 8. 82.] An estate having been partly ad- 
ministered and a further bond become necessary, 
the Court allowed the administrator to take the 
grant for the amount then due to the estate, and 
to give security only for double that amount. In 
THE Goods of Halliwell - 10 P. D. 198, 
[54 1. J. P. 82, 83 W. E. 871, 49 J. P. 283 

8. Bond, — Assignment of — Creditor.'] 

Since the Probate Act, 1857, an unpaid creditor 
of a deceased intestate is entitled to an assign- 
ment of the administration bond. 

Archbishop of Canterbury v. Robertson (1 C. & 
X 711), and Sandrey v. Mitchell (3 B. & S. 405). 
^^xplained. 

A motion for the assignment of an administra- 
^on bond should be on notice. In the Goods of 
JIabding - - - 16 L. E. It. 186 

4. Default by — Attachment — Debtors 

•4.ct, 1868.] Letters of administration had been 



ADmm&TRATOlBL-^ continued, 

granted to the widow of a deceased person upon 
the suggestion of intestacy, and she had received 
a sum of money, part of the deceased's property. 
The letters of administration were subsequently 
called in in an action propounding a will of the 
deceased, and in that action she was ordered to 
pay the sum of money to the administrator pend- 
ing suit, which order she had not obeyed : — Held, 
by Butt, J., that she was not protected by the 
Debtors Act, 1869, and therefore was liable to 
attachment. Tinnuchi v. Smart 10 P. D. 184, 
[64 L. J. P. 92, 34 W. E. 46, 49 J. P. 792 

6. Grant to Creditor — Company — Call 

made after Intestate^s Death.] An intestate was 
the holder of shares in a company, on which a call 
was made after his death : — Held, by Butt, J., that 
administration must be granted to the nominee of 
the company as a creditor of the intestate's estate. 
ToMLiNSON V. Gilby - - 64 L. J. P. 80, 

[33 W. E. 800, 49 J. P. 682 

6. Suppression of Will not appointing 

Executors — Sale of Leaseholds by Administrator — 
Tith of Purchaser.] A grant of letters of admi- 
nistration obtained by suppressing a will contain- 
ing no appointment of executors is not void ab 
initio, and accordingly a sale of leaseholds by an 
administratrix who had obtained a grant of ad- 
ministration under such circumstances to a pur- 
chaser who was ignorant of the suppression of 
the will, was upheld by the Court, although the 
grant was revoked after the sale. 

Ahram v. Cunningham. (2 Lev. 182) distin- 
guished. BoxALL V. BoxALL 27 Ch. D. 220, 
[68 L. J. Gh. 838, 61 L. T. 771, 82 W. E. 896 



7. 



Transfr of Share — Sale by Represen- 



tative of Beneficial Owner.] The registered owner 
of a share in a company died intestate in April, 

1859, and A., her sole next of kin, took out admi- 
nistration to her estate. A. died intestate in 
November, 1859, and his widow took out admi- 
nistration to his estate. The share being still in 
the original owner's name, in February, 1860, A.'s 
administratrix exhibited her residuary account of 
the original owner's estate, whereby it appeared 
that, subject to the payment of legacy duty, that 
estate had been fully administered. In November, 

1860, the administratrix of A. sold the share to a 
purchaser, being described in the transfer as 
*' administratrix of A., administrator of" the 
original owner : — Held, by North, J., that the sale 
was valid and binding in equity. Clabk v. South 
Metropolitan Gas Co. - 64 L. J. Ch. 269, 

[62 L. T. 127, 83 W. E. 160, W. K. (1884) 226 

See also Executor. 

ADMIEALTT. 

See Practice — Admiraltt. 

ADimSSION — ^By deceased, against interest. 
See Bankruptcy — Proof. 3. 

Master of ship — Letter. 

See Evidence. 2. 

Payment into Court upon. 

" See Practice — ^Payment into ' Court. 
1, 2. 

ADITLTEEATION— /S'aZe of Food and Drugs Act, 
1875 (38 & 39 Vict, c, C3), s. G—Sale of Article 
not of the Nature. Substance, and QuaXity of the 

B 2 
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ADDLTEBATIOIT— conlinaed. 



the Sale of Food and Dn^s Act, 167S, tliat the 
Appellaut, who was ao inepectorunderthe Act.on 
asking the Hespondent, a milk seller, for " milk," 
wassupplied by the Respondent with milk which 
hadbeen skimmed, and which was, ia conaequencc, 
as compared with normal milk Eia it conies from, 
the sow, deficient in bnttor fiit to an extent of 60 
per cent. : — Held, by Miithew and Duy, JJ., that 
on these facts it was not proved that any offence 
had been committed by the Beapondent against the 
proviiion»of sect. 6 of the Saleof Food and Drugs 
Act, 1875. Lake v. Colliks - 14 Q. B. D. 93, 

[SI L. J. X. C. 76, G2 I. T. 2BT, S3 V. B. 36S, 
[49 J. F, 89, IS Coz, C. C. 677 

S. SaU of Food and Dniga Act, 1875 

(38 * 39 Fici. e. 63), «. 6— Safe of Article not of 
"no(ur«, mbitance,and quality demanded."'] The 
Sale of Food and Drugs Act, 1875, after reciting 
that it is desirable (o amend the law regarding the 
sale of food and drugs in a pure and genuiae con- 
dition, provides by sect. 6 that no person shall sell 
to the prejudice of the purchaser any article of 
food or any drug which ia not of the nature, sub- 
stance, and qn^ity of the article demanded by 
such purchaser under a penalty ; — Meld, by 
Mathew and Smith, JJ., that sect. G was not 
limited in its application to sales of adulterated 
articles, but that it applied also to cases in which 
the article sold was unadulterated but wholly 
different from that demanded by the purchaser. 
Knight v. Boweiu 14 Q. B. S. 84fi, S4 L. J. U. C. 
[108, 63 L. T. 334, 33 V. H. 613, 49 J. F. 614 
ABULTEBY. 

SeeHvsBiVD asdWife — DivoncB. 1 — 3. 

Whether " molestation " — Covenant 

See HosBASD iSD Wifk — Skfaeation 
Dhed. 2. 
UJYAJTCEMENT— CAiW—" Advaneemenl by mr- 
lion " — Death of Father inletlate — Stalafe of Dii- 
tribnlioae (22 * 23 Car. 2, e. ,10). l. 5.] A gift by 
a father ta a son to enable the son to pay a debt : 
~ffeM,by Pearson, J„ on the death of Ihe father 
intestate, to be an " advan^ment by portion " of 
the eon, within sect. 5 of the Statute of Distribu- 
tions. — The opinion expressed by Jeaael, M.E., in 
Taylor r. Taylor (L. B. 20 Eq. 155) dissented 
&om. Be Blockley. Blockley n. Blocklet 
[29 Gh. D. 250, 54 L, J. Ch. 722, 33 W. B. 777 

2. Double portion) — ScUiefactioa — Ademp- 
tion — Evidenee — Gift by Person in loco parentii.'] 
A testator, after making his will, by which he 
gave his son a share in the residue of his estate, 
purchased for tlie son farming-stock, and set him 
up on a farm. On the testator's death the trustees 
of the will debited the son with a sum of money, 
equal to the value of the farming-stock, aa having 
been advanced by the testator by way of loan, and 
Es a debt duo from tiie son to the estate. 

Held, by Kay, J,, that, although Grave v. Salit- 
lury (3 Bro. 0. C. 425) laid down that where 
there had been a gift of fannin^stock there wa^ 
no presumption that it was intended as an advance 
to be set off against a legacy receivable under a 
will, j;et Kirh v. Eddowa (3 Ha. 509) was an 
authority that evidence was admissible to shew 



ADVAITCZHEIIT— confiniMd. 
that, at the time of the gift, the testator eipresaed 
his ftitention that auoh gift was an advance to be 
set off: that in this case the Court was of opinion 
that audi an intention had been proved, and that 
therefure the value of the brming-stock must be 
deducted from the son's share. Be Tubmeb. Tcb- 
I SEE V. TUENEB - - - S3 1. T. 878 

I 3. Parenf and Child— W{a^Setaemmt. 

' ^ASHUOBE. ASHSOBE 11. Paley W. H.(1BB5)154 

j 4. Trantfer of Stock into joint ffamet — 

Trust— LiteMon to bendil— Claim lo have Be- 
tranffer.l The Plaintiff, a widow, in the year 
1880 caused a sum of £6000 consols to bo tnins- 
' ferred into the joint names of herself and the 
' Defendant, who was her godson, and in whose 
, welfare she took great interest. This ttanafae 
. was not mode known (o the Defendant. In 1882 
the Plaintiff, then eighty-eight years old, married 
a second husband, and soon afKrwards applied 
to the Defendant to re-transfer the slock into 
her name alone : — Seld, by Pearson , J., upon the 
evidence, that the transit was originally made 
with the deliberate intention of beneStin^ the 
Defendant, and not with a view t« the creat^n of 
a trust. The Court could not, therefore, compel 
the Defendant to re-transfer the stock. STAHsraa 
V. BowBiNO - 27 Ch. B. 341, 54 L. J. Ch. W, 
[51 L. T. 891, 83 W. E. 79 
(Affirmed by C.A., V. N. (1S86) 223.) 
Hotchpot clause. 

See Will — CoKSTRCcnoN. 1. 
Loan from father to son — Lapsed devise. > ■ 

See Set-ofp. 
To son to start a business. 

See VoLnNTABY Conveyance. 3. 
Will — Appointment to object of power sub- 
ject to charge — Election. 

See Election. 6. 
ABTEBTISEHEBT — Petition for reduction of 

capital. 

See CoHFASY— Redcction op Caphal. 
1—3. 
ADVOWBOH— Oin«ifidai«(i Benefice under 3*4 
Vict. c. 113, and 26 * 27 VicU c. 120— ififfW of 
JpTegenlation,'] The vicarage of P. formerly con- 
sisted of two medietics. known respectively aa the 
upper vicarage and the lower vicarage, the profits 
and spiritual charge being divided between two 
incumbents. There was only one parish church, 
and the right of patronage and nomination to the 
appei vicarage was vested in the Lord Chancellor, 
and that of the lower in the Rev. H. F. Welch. 
In 1873, Welch presented himself to the lower 
vicarage. In 1875 he mortgaged the advowsoa 
thereof (with a power of sale) to Howes for 8001, 
and in 1S77 made a further charge upon it in 
favour of Howes for 250t In 1878, the Lord 
Chancellor, under 26 & 27 Vict. c. 120, conveyed 
to Welch the advowson of the upper vicarage, 
subject to the then-eiisting incnmbency. There 
was a proviso in the Act restricting the pnrchaeer 
from selling Ihe advowson or neit presentation 
until after the expiration of five years &om tha 
date of the purcliase. In Ma^, 1879, the incnm- 
bency of the lower vicarage having become vacant, 
the two vicarages were under 3 4 1 Vict c. 113 
and aa Order in Council consolidated, and tha 
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AiyVOWSO^— continued. 

two medieties became in respect both of the profits 
and the spiiitnal charge one nndiyided benefice, 
of which Welch without any form of institution 
became the incumbent, in whom was vested the 
advowson or right of patronage and nomination 
of the whole undivided benefice. On the first of 
August, 1879, Welch mortgaj^ed the advowson of 
the consolidated benefice to Howes, to secure the 
previous and further advances, with tlie usual 
power of sale. — In March, 1882, Howes died, 
leaving a widow, and having by his will de- 
vised and bequeathed his residuary real and 
personal estate to trustees, in trust for his wife 
for life, &c. In March, 1883, the executors of 
Howes contracted to sell the advowson of the 
undivided benefice to his widow, and she, in 
April, 1883, contracted to sell the same to one 
EUison. In June, 18^3 Welch died insolvent 
(the debt to Howes still remaining unpaid), 
having by his will devised and bequeathed all 
his real and personal estate to trustees in tinist 
for his widow (the now plaintiff; for life, &c. — 
The plaintiff and the executors of Howes each 
claimed the right to present to the undivided 
vicarage : — Held, by Mathew, J., — upon tlie au- 
thority of HawMns v. Chajppel (1 Atk. 621) and 
Briggs v. Sharp ^Law Rep. 20 Eq. 317),— that 
the right to nommate was in the plaintiff, she 
being under her husband's will beneficial owner 
for life of his estate real and personal, and there 
being no indication of an intention that during 
lier life the right to nominate should be exercised 
"by any other person. Welch v. Bishop op Peter- 
iBOBOUGQ - - - - 15 Q. B. D. 432 



2. 



Freehold Hereditament ^^ situate in the 



^i^arish of X)." — Description — Parcels — General 
WVords — Becitals.li An advowson, although it is 
Sk hereditament, and, as being the right of presen- 
"ti^ttion to a church at a particular place, "does 
<5oncem land at a certain place," is but a right 
c^ollateral to land, and is not aptly described as 
*•*• being situate at" a particular place. 

Such a description, however, may pass an ad- 

owson under certain circumstances, e.g. when 

pon an examination of the whole instrument a 

Hear intention is shewn that it shall pass, or upon 

( 'vidence that there is no other property in tliat 

articular place capable of being disposed of by 

~ le instrument. 

Auon. (3 Dyer, 323 b) and Kensey v. Langham 

t. Tal. 143) discussed and reconciled. 
General words, although introduced for the 
nrpoge of sweeping into the assurance everything 
bich has been omitted by mistake, apply prima 
^'^aeie only to things ejusdem generis with those 
^Jpecdfically enumerated. 

G. J., tenant in tail in possession of manors, 
Ifiinds, and hereditaments, devised by the will of 
J . J., and also of the advowson of Christchurch, 
X>oncaster, appointed to somewhat similar uses by 
«^ separate devise in the eame will, by a deed 
"whicti recited only the devise of the manors, &c., 
disentailed and limited to the use of himself in 
fee, "AU and singular the manors, lands, here- 
ditaments and premises devised by the said will, 
^Qdalso all other the lands, hereditaments and 
Ittemiaes whatsoever, of which he was seised as 
tenant in tail in possession in anywise howsoever." 



AJiiYOWBOTSi— continued. 

By a deed of re-settlement executed the next 
day, afcer reciting that ho was seised of "The 
several manors and hereditaments comprised in 
the schedule subject to certain charges," and 
desired to settle " the same hereditaments " he 
assured to trustees in strict settlement, " All and 
singular the manors, messuages, farms, lands and 
hereditaments comprised and described in the 
schedule," " and all other the freehold heredita- 
ments of him the said G. J. situate in the parish 
of Doncaster." The schedule contained a de- 
tailed description of the parcels, but neither in it 
nor the deed itself was tliere any reference to, or 
any provision applicable to the advowson. G. J. 
had property other than the advowson in tho 
parish of D., and the advowson was not subject to 
any charges. 

It was admitted that some portions of the dis- 
entailed property had been intentionally omitted 
from the resettlement : — 

Heidi by North, J., that the advowson was in- 
cluded in the disentailing deed. 

Heldj by the Court of Appeal (afl&rming the 
decision of North, J.), that having regard to the 
recitals, the omission of parts of the property, and 
looking to the whole scope of the deed, the ad- 
vowson was not by force of the general words **all 
other hereditaments situate in the parish of D.'* 
included in the deed of resettlement. Cbompton 
V. Jabbatt - . 30 Ch. D. 298, 54 L. J. Gh. 1109, 
[53 L. T. 603, 33 W. B. 913 (G.A.) 
AFFIDAVIT. 

See Practice — Evidence. 

As to documents. 

See Pbactice — Discovery — Documents. 

Attachment — Service — Irregularity. 

See Practice — Attachment of Person. 

Service of writ in rem. 

See Practice— Admiralty. 20. 

Sworn abroad — British vice-consul — ^Notarial 

certificate. 

See Bankruptcy — ^Evidence. 

AFTEB-ACaiJIBED PBOPEBTT. 

See Settlement — AFTER-ACQDiBi5D Pro- 
perty. 

AGENCY. 

iSee Principal and Agent. 

AGISTMENT — ^Agricultural Holdings Act — Pro- 
tection from distress. 
See Landlord and Tenant — ^Distress. 
5. 

AGBEEMENT. 

See Contract. 

Stamp. 

See Eevenue. 9, 10, 12. 

AGBEEMENT FOB LEASE. 

See Landlord and Tenant — Agree- 
ment. 

AGBICULTUBAL HOLDINGS ACT — Appoint- 
ment of distress bailiff imder. 
See Landlord and Tenant — Distress. 
1. 

Compensation under. 

See Landlord and Tenant — ^Improve- 
ments. 
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ALQUVT— Older £sr 
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&* 'PtJLCTKT. — IhT.j*rE. 1. 
AMATilAWATfOJ— CnpipanT— Rer-TfcgtracsS:^ 

AMBUrlllTX— In wiD— ETidesre to exj^in. 
Sfif Will — Co5aTKr«7rHW. 2, 3. 9. 
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See Pbagtice — }lxws^tkest. 

ti j — Dt^komrn? c&ttle. 
&f Cbtzltt te> AyTn%f5," 

Injmj caoBed tj. 

S» MiscHiETors AznxjkL. 

AlJUiry — ra/«al»(Mi — Im*mfieiemt Fmrnd* — 
Arrean — AppoHiomm^emi beiweem Attmrniiami amd 
cAer ClaiwHtmtt.'} A aqmntion deed proTided 
for the {MTtoent br the hnsb«Dd of an annnitr to 
trustees tor the vife. Upon the hoabaiMl's death 
dukfaien of the marriage claimed to be entitled 
under the aune deed to a large amoont in the 
funds hdd bj the trastees ; saeh funds voe, hov- 
erez, insufficient to satisfy their claims and also 
to answer the annidty; beades pajing off arreani. 
Upon an originating snumians, taken oot to 
decide (taler alia) the mode in which the aTail- 
able fonds shoold be aj^MxtioDed betweoi the 
widow and the children : — Heidy by Pearson. J^ 
that, Cor the porpoae of such iq^rtioimient, the 
amount of the arrears of the annuity to the date 
of the hffaring of the summons must be added to 
the value of the annuity at the same date, ascer- 
tained aooording to the table of Tatnes of goTem- 
ment annuities, and that the fund must be diTided 
in the proportion bcxne by the total so arrired 
■at to the full amount dauned by the chQdren. 
Deltes v. Nkwctctos - - 58 Ll T. 518, 

[W. S. (18S5) 86 

— Whether far life or perpetuaL 
iSee Will — Assjjtty. 

APUUUUASIEi ACT — Unqualified person — 
Bight to sue. 
See Mkdical Practhioseb. 



Capital amd Imt^rnkg — Camiim^emi Bevernommry 
Imiertti.l H. by his will bequeathed his rea> 
dnanr pa^fooahy i^Kva trust, alter payment of 
debts acd lesaeit^ to lay out and inTBst the 
tesidae as thiamin mentiooed. and to pay the 
income to die Plaintiff for fife; with icmamdezs 
orer. Part of the residQe coBaistcd of a oootin- 
^ent reTCTfeiaaBry interest-in eone settled fioandaL 
H. died in 1S3SL and die rereraon first became 
saleable in 1846. but had nerer been sold. Snoe 
1S16 it had enonDcnsly inneased in Tafaie. Upon 
an application in effect to have the Talue of tiie 
rerergion appcstioned as becwiEen tenant for fife 
and rcmaindeimen, 

Heidj by Kay, J.. that» assuming the reTnsioii 
to hape been sgU at an asT>red price, it most be 
ascertained what principal sum would, with com- 
pound intere&t from tl^ date cf the testatot^s 
death, make up the agreed pticew and sndi prin- 
cipal sum alone must be attributed to cerpms, and 
all the rest to income. 

Be CheMerjUMrt Trmtit (24 €3l D. 613, ^ L. J. 
CSl ass, 49 L. T. 261, 32 W. R 361X and Braraa 
T. Bearam (24 Ch. D. r»49, n^ 52 L. J. Ch. 961, n., 
49 L. T. 263; n^ 32 W. R 363, n.) iqpplied. Be 
HoBsox. Walkeb r. Afpach (pr Appack) 

[53 L. T. 687, M W. B. 70^ W. S. (1885) 184 

AimuitT — Insufficient funds — Annuitant 

and othor daimanta. 
iSec Asanmr. 

Bequest to charity — Sum iuTested pertly on. 

mtntgage of realty. 
See ilHAsnT. &' 

Bonus dlTidecd — Oapital or inoane. 

See E3LECTTOK — ^AimisiSTRATiosr. 2, 



senrice — ** Illusory 



iSbe Practice — Afpkal. 
■ Bankruptcy. 

See BAXKRrPTCT — ^Appeal. 

AFFEABAVCE— Address for 
or fictitious."* 
See Practice — ^Wrtt. 1. 

APPOnmEEBT, POWER OP. 

See Power. 

APPOBTIOraEHT^Tefiaiit for Life and Be- 
mainderman — Mortgage — Insuficient Seeuriiy — 
Interest in Arrear — Ccmpound IfderestJ] The 
trustees of a will invested moneys s^tled by it 
on mortgage. The interest fell into anear, and 
when the mortgaged property was sold it realised 
a sum less thsoi the principal of the mortgage 
money. 

HM, by Pearaoa, J., that the sum realised by 
the sale must be apportioned between the teannt 



— Bent-charge — ^Belease c^ part €i heiedita* 
ments. 
Set Acnox. 2. 

Settiement of busmesa— Losses. 

See Settlement — ^Managemestt. 1. 

Tenant for life — CSapital and income — Busi- 
ness — ^Losses. 
See Will — ^Tbtstees. 1. 

, Will — Insufficient estate — Annuitiee — 

I Abatement. 

I See ExECTTOR — Abmihistratidn. 1. 

' ABBITRATIOB—^cf ion/or Tori-— Order of Bsfer- 
\ enee — Death c/ Pariy before wmking of Award — 
Maxim, "^AeHo pertoiuills tnoritmr enm persona."] 
The parties to an action for a tort agreed before 
trial to refer the matter in dispute to an arbi- 
trator. The ord^ of reference contained a olause 
that the arbitrator should publish his award 
** ready to be delivered to the parties in difference, 
or such of them as require the same (or their 
respective personal representativee, if dthor of 
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ABiBTIRATlOS— -continued. 

the said parties die before the making of the 
award)." After the hearing of the reference had 
been concluded, but before the award was made, 
the Plaintiff died. The arbitrator afterwards 
published the award, and the executors of the 
Plaintiff haying proved his will, took up the 
award : — Held, that the cause of action being in 
tort died with the Plaintiff and did not pass to 
his personal representatives by force of the clause 
above mentioned, which in an action of toi-t was 
inoperative, and that the executors were not en- 
titled to be substituted as Plaintiffs in place of 
their testator. Bowker v. Evans 15 Q. B. B. 565, 
[54 L. J. a B. 421, 38 W. B. 695 (G.A.) 

2. — Agreement to refer — Submission — Rule 
of Court — Agreement to appoint Valuers — Land- 
lord and Tenant — Valuation on Expiration of 
Tenancy — Common Law Procedure Act, 1854 
<17 & 18 Vict, c. 125), 8. 17.] An agreement 
between landlord and tenant for the letting of a 
farm provided, that the tenant should be paid at 
the expiration of the tenancy the usual and cus- 
tomary valuation, as between outgoing and in- 
'coming tenant, in the same manner as he paid 
on entering the premises. And it was thereby 
mutually agreed by and between the parties 
thereto, that, when any valuation of the cove- 
nants should be made between the tenant and 
the landlord, or his incoming tenant, the persons 
making such valuation should take into con- 
sideration the state, condition, and usage of the 
farm, and, if not left in a proper and creditable 
«tate, should determine what sum of money should 
be paid to the landlord as compensation therefor, 
and should deduct such sum from the amount of 
the valuation. On the expiration of the tenancy, 
there being no incoming tenant, the landlord and 
tenant respectively appointed a valuer. The 
valuers could not agree upon the amount of the 
valuation, and they appointed an umpire, who 
held a sitting and heard witnesses, and then 
made and published an award in writing. The 
tenant, with the view of obtaining an order re- 
mitting the matters in dispute to the umpire for 
reconsideration, applied for an order to make the 
submission to arbitration contained in the agree- 
ment together with the appointment of arbitrators 
and umpbe, a rule of court, under sect. 17 of 
the Common Law Procedure Act, 1854 : — Held^ 
affirming the decision of Coleridge, C.J., and 
Mathew, J. (53 L. T. 892) that the agreement 
did not contain any submission to arbitration, 
but that it provided only for the appointment of 
valuers, and that it could not, therefore, be made 
a rule o£ covat.-^Be Hopper (L. K. 2 Q. B. 3(i7) 
«xplained and distinguished. Be Dawdy He 
Habtcup 15 Q. B. B. 426, 54 L. J. Q,, B. 574 (G.A.) 



8. 



Costs — Arbitrator's Power over — Be- 



ferenee of **all matters in differ etice *' — Costs in 
the Cause."] Where after writ in an action ** all 
matters in difference between the parties" are 
referred to an arbitrator, and the order of reftr- 
«aoe contains a clause that ** the costs of the said 
cause and the costs of the reference and award 
tAiaXl be costs in the cause," the arbitrator has 
power to deal with idl the costs, and may order 



ARBlTBATlOH—continued. 

the successful Plaintiff to pay the Defendant's 
costs. 

So held, by Grove, Manisty, and Lopes, JJ. 
Hayward v. Moss - - - 49 J. F. 248 
Action referred to— Costs to abide "event** 

— Counter-claim. 

See Practice — Costs. 9. 

Agricultural Holdings Act — Compensation 

for improvements. 

See Landlord and Tenant — Improve- 
ments. 1. 

Articles of partnership — Continuance after 

term expired. 

See Partnership. 1. 

Award — Notice of motion to set aside — 

Affidavits not served with. 

See Practice — Notice op Motion, 

Compensation for land compulsorily taken. 

See Artizans' Dwellings Act. 

Disputes between building society and 

member. 

See Building Society. 2. 

Jurisdiction of arbitrator — " Dispute arising 

ou this contract." 

See Principal and Agent. 2. 

Lands Clauses Act — ^Arbitrator neglecting 

to act. 

See Lands Clauses Act. 17. 

Public Health Act — ^Dispute of liability — 

Jurisdiction. 

See Public Health Acts. 1. 

Eailway Passengers' Assurance Co.*s Act. 

iSeePRACTicE — Staying Proceedings. 5. 

Eeferee — Practice. 

See Practice — Referee. 

Shorthand notes of proceedings — Privilege. 

See Practice — Discovery — Docu- 
ments. 7. 

AECHITECT— Appointment of, by School Board 

— Contract not under seal. 

See Elementary Education Acts. 3. 
Certificate of—** General line of buUding.** 

See Metropolis. 9. 

ABMY — Military Law — Habeas Corpus — Canteen 
Steward— Army Act, 1881 (44 & 45 Vict, c. 58), 
8, 176, sub'S. 4] A canteen-steward appointed by 
the commanding officer of the district, acting 
under^a committee consisting of three officers, ana 
having no interest in the profits of the canteen, 
but receiving such pay or allowance as the com- 
mittee may think fit to award him, and being 
liable to dismissal at the pleasure of the committee, 
though performing no military duty, wearing no 
uniform, bearing no arms, and having free ingress 
and egress at his pleasure to and from the bar- 
racks, — is still a person subject to military law 
within sect. 176, sub-fccct. 4, of the Army Act, 
1881. So/i6?(Z, byColeii.lge,C.J.,andButt, J. Be 
Willd^ Flint 15 Q. B. B. 488, 33 W. B. 936 

British subject in military service — ^Domicil 

of. 

See DoMiciL 2. 

Soldiers — Service Franchise. 

See Parliament. 11, 12. 
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ABBESI — DAlore Act — Harried Women— Judg' 
tnent Summon! — Order for Fayment — Separak 
Ettate — Eeetraint on Aiiticipation— Dolors Act, 
1S69 (32 & 33 Vict. c. 62), s. 5,] Upon a judg- 
ment BmnmoiiB issued under sect. 5 ot tlio Dobtore 
Act, 18C9, ftgainat a married womau who has only 
separate estate wliich she is lestiained from anti- 
cipating, an order foi payment uimiot be made 
unlesa it is shewn that, siuco tlic date of the 
judgment, she baa received some ot her separate 
income. — If in (he judgment eieculion ie limited 
to separate estate which she is not restrained from 
anticipating, quipre, whethei sect. 5 of the Debton. 
Act, ]8G9, applies at all, — Dillon v. Canningkam 
(Law Rep, 8 Ex. 23) distinguished. Meaoee r. 
Pellew (or, Ex parte Mkaqee, Ee Pellew) 
[14 Q. B. D, 878, 63 L T. 67, 33 W, E, 673 (C J..) 

2. Deblon Act — Order for Commiltal— 

Order to pay Debt by inelahnmts — " Means to 

Sg" — Money aritirtg from Gift — Debtore Act, 
39 (32 it 33 YieL c. e2). $. 5, tub-$. 2.] Per 
Cotton and Lindley, L.J J. : — For the pnrpose of 
determining whether a judgment debtor Ims had 
"the means to pay" tho judgment liebt, with the 
Tiew of making an order for his ciiLiniittal under 
sub-sect. 2 of sect. 5 of the Debtois Act, 18G9, 
money deriTed from a gift ma; be taken into 
account. It is not necessar; that the " means to 
pay " should have been derived from the debtor's 
earninra, or from a fixed, income. Ex parte Koa- ' 
TBB. Be Park - 14 Q. B. S. 607, 64 L. J. Q. B. ' 
[389, 62 L. T. 846. 83 W. B. 606 (C.A.) I 

8. Debtor! Act — Order of Conitaitlal — 

Applicalioa for, for non-paifment of Instalments 
—Affidavit — Debtor! Act (Ireland) 1872, «. 6.] I 
Upon an application to commit under the above 
section, for non-payment of intalmcnte previously 
ordei^d to be paid, there must be an affidavit 
showing that at the time of such application the 1 
debtor is still in a position to pay the instalments. 
Davis v. Siuuonds - - 14 L. B. Ii. 364 

4. Ne exeat regno — Debton Act, 1869 

(32 4 33 Viol. e. 62), h. *, 6.] An order was 
made that a trustee should within seven days 
after service of the order pay to his cegtai que 
Imst, the Plaintiff, a sum found due to him by the 
Chief Clerk's certificate. The Plaintiff conld not 
Jind the trustee so as to serve the order, and ap- 
phed for a writ of Tie exeat on the ground that the 
trustee was about to go oat of the jurisdiction ; — 
Meld, that the case did not Gill within the third 
exception in sect. 4 of the Debtors Act, 1869, tlio 
trustee not being in default, as the order only 
directed payment after service and had not been 
served, and that as the debt was not now due and 
payable a writ of ne exeat could not be granted. 
CoLYBBBOS e. Bloomiteld 29 Ch. D. 841, M 
[L. J. Ch. BIT, I& L. T. 478, 33 W. B. BSO (C.A.) 
Debtor — Receiviog order — Privilege 

See BiNKRtrpTcr — Peotection. 
ABnOLZD CIBBE. 

Bee eoLicrroB— Articled Clbbk. 
ABTIOLES — Ctompany's, of association. 

Bee COMFAHT — Meuobamdcu. 
Of Partnership — Arbitration Clause. 

See P.M'TNBBSHIP. 1. 



ABTICLES— conf iniied. 

Of settlement — Power of appointment — Ee- 

citalB in will — Hotchpot. 
See Settlement — Abtiolbs." 
ABTIZAKS' BWBIXIKM ACT — Artiiant' and 
Lahourert' Dwellingt Improvement Ad, 1875 (38 
& 39 Vict. e. 3G) — Compaliory taking of Land — 
Arbitration Award —payment of Sum awarded 
into Court— Appeal -^Verdict of Jury for larger 
Sum — Payment of Difference into Court— ^me 
of taking Pouetlion — Int^eit on DifferenceJ] 
\Vhere, under the providona of the Artizans and 
Labourers Dwellings Improvement Act, 1875 (38 
& 39 Vict. e. 38), a aum of money has been paid 
into Court by a local auljiority undtr the award 
of an arbitrator fur lands token compulflorily by 
them, and ou appeal a verdict for a larger sum is 
given by a jury, the difference between the two 
Bums being subsequently paid into Court, interest 
at £4 per cent, per annum from tho date of the 
first payment to tho date of the second payment 
in is payable on such difference. Re Shaw ahd 
the CORPOBATlOy OP BlEMIKOHAM 87 Oh. D. 614, 
[64 L. J. Ch. 61, Bl L. T. 634, 38 W. B, 74 
ASSAULT — Mitigation — Libel published in the 
morning, held not lo mitigate an assault on the 
libeller in tho afternoon of the same day. Prater 
v..Berftti«y{7 C.&P.621)di8^provedof. Kkibeb 
V. Smtb - - - 46 Amer. B. 34S (V.a.y 

j Boardschool — Unlawful detention of scholar. 

See Eleukntady Eddcation Acts. 1. 

By servant — Master's liability. 

See Mastee and Sebvant. 8. 

Claim of right — Jurisdiction of justicea. 

See MANDAUca. 2. 
ABBETS — In bankruptcy. 

See BANKEnPTCY— Assets. 
ABSIOHMEHT— Administration bond— Creditor. 

See ADuiNiSTttAiott. 3. 
Alimony — Allowance out of lunatic's estate- 
See PEACTICB— DlVOBOE, 1. 

Coats duo to solicitor — Taxation of biU. 

See SouciTOH — Bill of Costs. 20. 
Lease — Hight of assignor to indemnity. 

See Lahdlobd and Tenant — Lease. 1. 
AaSIOimEHT OF DEBT— J5jui(aftle Aiiimtment 
— Order for FagmaU of Money — SpetdfU Fund."] 
An order by a creditor to his debtor to pay a sum 
of money to a third person is not an equitable 
assignment unless it specifies the fund or debt 
out of which tho payment is to be made. 

Thus, where A,, a builder, being a debtor to 
the Plaintiff, P., bat a creditor of the Defendant, 
handed to P., the following order signed by A. 
and addressed to the Defendant, who received 
due notice thereof: "Please pay P. the amomit 
of his account, £42 11b. 6d. for goods sup- 

Beld, by Bacon, V.C, that the oriler did not 

operate as an equitable assignment. Pescital v. 

DuHir - - 28 Ch, D. 12B, 64 1. J. Ch. 670, 

[62 L. T, 320 

2. Sent — Third Farti) — Jadicalare Act, 

1873 (36 4 37 Viet. e. 66), s. 25 {«(.).] A land- 
lord borrowed money of the Plaintiff, and gave 
lilm a letter addressed to his tenant (of which Ibe 
tenant had notice) directing him to pay to the 
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ASSIGNMENT OF DIEBT— continued. 
Plaintiff the rent until the order should be coun- 
termanded by the Plaintiff :— if eZd, by Stephen, 
Mathew, and Day, JJ., that this was an absolute 
assignment under the above section, and that the 
Plaintiff could sue the tenant for the rent. 
Knill v. Prowse - - - 33 W. E. 163 

■ Building contract — Charge by builder on 

instalment due. 

See Bankruptcy — Trustee. 7. 

Charge on proceeds of sale. 

See Auctioneer. 

ASSIZE — Judge of — Appeal from. 

See Practice — Appeal. 12. 

ASSUKANGE. 

See Insurance. 

ASYLUM, LUNATIC. 

See Lunatic. 1, 2, 5. 
ATTACHMENT OF DEBTS. 

See Practice— Attachment or Debts. 

ATTACHMENT OP PERSON. 

See Practice — Attachment op Person. 

ATTOSNEY. 

See Solicitor. 

ATTOBNEY-OENEEAL— Action to enforce sta- 
tutory rights — Joinder of Attorney- 
General. 
See Statute. 

Charity — Action for account 

See Charity. 1. 

Information by, to recover penalty — ^Appeal. 

See Practice — Appeal. 5. 

Of Duchy of Lancaster — English informa- 
tion by. 
See Duchy op Lancaster. 

ATTOBNEY) FOWEE OF. 

See Power op Attorney. 

VJCUOSE^'R-'Assignment of Debt— Lien — Mar- 
shalling — Two Funds, one subject to Lien, the 
other not.'] The Defendaats were auctioneers and 
had sold for a customer a brewery, and part of 
the proceeds of the sale was in their hands sub- 
ject to their claim for charges incurred in connec- 
tion with the sale : they had also in their hands 
the balance of the price of some furniture sold 
by them for the same customer. The Plaintiff 
Was a creditor of the Defendants' customer, and 
and he by letter charged the proceeds of the sale 
of the brewery in favour of the Plaintiff. The 
Defendants wrote to the Plaintiff acknowledging 
the receipt of the letter of charge. The Defen- 
dants afterwards paid their customer the balance 
of the price of tiie furniture, and appropriated 
the part of the proceeds of the sale of the brewery 
in their hands to the payment of their charges : — 
Held, first, that the letter of charge and the 
X)efendant8* acknowledgment thereof amounted 
to a good equitable assignment in favour of the 
i*laintiff:— 

Secondly, that the Defendants, as auctioneers, 
Ixad a lien for their charges upon the part of the 
proceeds of the sale of the brewery in their 
xiands: — 

Thirdly, that the Defendants were at liberty to 
appropriate the part of the proceeds of the sale of 
the brewery in their hands to the payment of 
'their chiEu*ges, and were not bound to take pay- 



AUGTIONEEB— con^tiiue(2. 

ment of their charges out of the price of the fur- 
niture in order to enable the Plaintiff to obtain 
payment of his charge, and that the doctrine of 
marshalling did not apply. Webb v. Smith 

[30 Ch. D. 192 (CA.) 

Authority to make contract. 

See Principal and Agent, 5. 
Commission — Solicitors' Bemuneration Act> 

1881. 

See Solicitor — Bill op Costs, 6. 

Custom — Cheque for deposit. 

See Mortgage — Power op Sale. 1. 

AWAED— Action of tort— Reference — Death of 
party before award. 
See Arbitration. 1. 



B. 

BAIL — Admiralty action. 

See Practice — Admiralty. 2, 13, 17- 

Criminal case — Indemnity of surety — 

Illegality. 

See Contract. 7. 

BAIIEFF— Distress— Appointment of, by judge 
of county court, imder Agricultural 
Holdings Act. 

See Landlord and Tenant— Distress. 
1. 

BAIIMENT — Evidence of custom qualifying 
bailee's liability — Amount of diligence and care 
required in bailee. Kelton v. Taylor 

[47 Amer. E. 284 (U.S.) 

Larceny by bailee — ^Infant. 

See Criminal Law. 12. 
BAKEE — Delivery of bread by cart without 

beam and scales. 

See Bread. 
BANEEE — Account — Joint Investments — Sur- 
vivorship — Separate Estate,"] Banking accounts 
were kept in the joint names of husband and 
wife, and investments in railway stock were 
made in their joint names. The wife survived 
her husband five days, having executed a will 
during coverture : — 

Held, by Pearson, J., that the balances of the 

joint accounts and the joint investments survived 

to the wife, but did not pass under her will. Be 

Young. Trye r. Sullivan (No. 1) 28 Ch. D. 705, 

i[54 L. J. Ch. 1065, 62 L. T. 754, 33 W. E. 729 

2. Cheque — Liability of Collecting 

Banker — Crossed Cheques — 16 & 17 Vict, c. 59> 
s, 19— BilU of Exchange Act, 1882 (45 & 46 Vict. 
c. 61), ss, 60, 82.] A commercial traveller re- 
ceived seven cheques, three crossed generally and 
four uncrossed, drawn in favour of his employer 
by customers. These it was his duty to forward 
to his employer, and he had no authority to 
endorse his employer's name thereon, or pay 
them in to his own account. The traveller en- 
dorsed his employer's name per pro, on all the 
cheques, and paid them into his own account at 
his Bankers, who immediately placed the amounts 
to the credit of his account as cash. They 
crossed both the three cheques crossed generally 
and three of the uncrossed cheques to other 
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BAbjuu(— eond'n ued. 

baaketa, vho oblained payment of the amountB 
for them tioni the bankg upon which they vrti: 
drawn. The seventh, an nncrtweed one, waa drawn 
upon themselvei, and they placed the smount of 
this at once t« the credit of the iTaTcllet. The 
bantere were told by the traveller who bis em- 
plojera were, but they never mode any inquiries 
as to his authority to endorse cheques on behalf 
of his eaployeiB. The traveller, hating drawn 
out the amounts, abacouded, and uever accounted 
to bis employers for the amounts : — 

Held, as to the six cheques not drawn on the 
bankers, that the bankers were liable to the em- 
ployers for the amounts thereof, and were not 
entitled to the protection of Ecct. 82 of the Hills 
of Exchange Act, 1882, because their coudutt 
bod not been " without uegllgence." 

Bnt Held, as to the seventh cheque drawn upon 
themselves, that the bankers had " paid " the 
cheque so as to be protected by sect. 19 of 16 & 17 
Vict. c. 59, or sect. 60 of the BUls of Eiohange 
Act, 1SS2. 

Deciaion of Denman, J. (51 L. T. 668, 1 C. & 
K 395) varied. Busell c. Fox 68 Ii. T. 183 (C.A.) 

8. Cheque — Garnishee Order lerved on 

Draaer.'] Where a debtor draws a cheque in 
payment of a debt, which cheque is duly honoured 
and paid, there ia no dobt owing or accruing from 
debtor to creditor between the giving of the 
cheque and payment thereof. There is no duty 
upon the debtor who is served with a gamiabee 
order ni'n between such dates to atop payment of 
the cheque. Elwelx, b. Jacksoh 1 C. ft E. 862 
Account — Overdrafts by building society. 

See BciLDiNG Society. 4, 5. 
' Shares in banking company — Contract for 

aale of— Specifying numbers. 

See Stock Exchange. 2, a. 
BAVKBirpTCT ;— 

I. Act of BANKBrpTcT. 

II. ASHIHISTBATION. 

ILL Appeal. 
IV. AsSETe. 
V. CouponnoN. 
VI. Costs. 

VIL DiSCEAROK. 

Vm. Disclaim EB. 

IX. DiSTBESS. 

X. Evidence. 
XI. Examination. 

XII. JUHISDICTION. 

Xm. Mdtdal Dealinob. 

XrV. OFFICIAI. EECltVER. 

XV. OsDEB iSD Disposition. 
XVI. Petition. 
XVII. Pboof. 

XVIII. Pkotectec Tbansaction. 
XIX. Protection. 
XX. Bbceivino Obdbr. 
XXI. Sbcuved Creditob. 
XXII. Small Bakkbuptcies. 
XXIU. Tradeb. 
XXIV. Tbuhtes. 



I. BAFKBTIPTCT — AOI OF BA5KETIPTCT — 

Bankruptcy Notice — Final Judgment — Judgment 
/or Coilt—Bankruptq/ Ad, 1883 (16 * 17 Vial, 
c. 52j, s. i, tub-s. 1 (g},j At the trial of an action 
in the Chancery Division, upon motion for judg- 
ment in debult of [ileading, judgment was given 
ordering and adju^ng that the Defendant should 
be perpetually restrained from practising as a, 
solicitor at Liverpool or otherwise m violation of 
his covenant with the Plaintiff, And the Court 
declared that the partnership between the Plain- 
tiff and the Defendant ought to be dissolved as 
from the date of the PlaintilTa notice, and ordered 
and decreed the same accordingly. And it was 
ordered that an inquiry should be made whatwaa 
the amount of tbe dama|;os which the plaintiff 
had eustaiUL'd by reason of the Defendant's breach 
of covenant, and that the Defendant should within 
fourteen days from the date of the chief clerk's 
certificate, pay the amount of the damagea, when 
certified, to the Plaintiff. And it was ordered that 
the Defendant should pay to the Plaintiff his taxed 
costs of the action. The coats wt-re taxed and 
Here partly paid by the Defendant, The inquiry 
OS to damages was not prosecuted : — Held, that the 
order for the payment of costs was a " final judg- 
ment" within Ihcmeaniagof sect. 4, sub-sect. 1 ^} 
of the Bankruptcy Act, 1S83, ami that the Plain- 
tiff WBB entitled to serve the Defendant with a 
bankruptcy notice for the unpaid balance of costs. 
—Ex parte Chinery (12 Q. B. D. 312, 53 L. J. Ch. 
662, 50 L. T. 342, 32 W. E. 469) exphiined. Ex 
parte Moore. Se FArrHFCLi, 13 Q. B. D. 62T, 
[54 L. J. a B. leo, K3 L. I. 876, 38 W. B. 
[188 (O.A.} 

2. Bankruptcy Notice— Appllcaiion to tet 

aside — Evidence — Action begun by D^lor to set 
aeide judgment oa which notice founded — Bank- 

C.A.) 

S. Cesfio Bonorum — Fraudulent Prefer- 

ence-BanJiTuptcy Act. 1883 (46 & 47 Vict. c. 52).] 
U,, a farmer, wljose lease was about to expire in 
September, l)i84, placed all hie live and dead 
stock in the hands of an auctioneer to realize; 
and, in order to prevent H., who held a judgment 
for £130 against him, and also a promissory note 
for £38, &^m stopping the sale, G. aigned and 
gave the following letter addressed to the auo. 
tioneer:^"! authorize and request jou to pay 
to U., out of the first proceeda of the sale of my 
formine live and dead stock (after satisfying tho 
landlord's claim for rent) the sum of £168, being 
the amount due from me to him, and 1 hereby 
appropriate the sum of £168 out of the proceeds 
of such aale for the purpose of Euch payment ac- 
co^lingly. Dated Aug. I8th, 1S84," G. then 
owed other debts to about £150. The goods wers 
sold by the auctioaeer on Aug. 21, and realized 
£276 gross. The nrtt proceeds, after payment of 
rent, amounted to £142. A receiving order was 
made on Oct. 22. The crops on the farm sold or 
paid for by the incoming t«nant realized £148, 
and G.'s furniture £12. G, had no other pro- 
perty. The trustee in bankruptcy claimed the 
£142. Held, by Dave, J., that H. vaa entitled to 
the £142, and the transaction in question was 
neither an act of bankruptcy nor a fraudulent 
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I. BAHKBITPTCY—ACT OF BAKKBUPTCT— 
coniinued, 

preference. Ex parte Jenkins (Official Re- 
ceiteb). Be Glantille. Harris r. Hawkeb 

[33 W. B. 623 

4. Keeping House — Intent to defeat or 

delay CreditorsSankruptcy Acts, 1869 (32 & 33 
Vict c. 71), 8. 6 (m.) ; and 1883 (46 & 47 Vict. 
c, 52), 8, 4 (d).] Where a debtor keeps house and 
denies himself to a creditor, though not with the 
intention of defeating him, but rather with the 
view of gaining time for the purpose of paying his 
creditors, he '* delays " him, and commits an act 
of bankruptcy within the provisions of the Bank- 
ruptcy Act. So held, by Grove and Manisty, J J. 
RiCHABDSON 17. Pratt - - 52 L. T. 614 



5. 



Notice of Suspension of Payment — 



Verbal Declaration of Inability to pay Debts — 
Bankruptcy Act, 1883 (46 <fc 47 Vict. c. 52), 8. 4, 
suih89. 1 (/), 1 (h),'] An oral statement made by 
a debtor to a creditor that he is unable to pay his 
debts in full, is not a notice that he has sus- 

S ended, or is about to suspend, payment of his 
ebts, so as to constitute an act of bankruptcy 
within sub-sect. 1 (h) of sect. 4 of the Bankruptcy 
Act, 1883. — Such a notice may be given orally, 
but it must be given formally and deliberately, 
and with the intention of giving notice. Ex 
parte Oastler. Be Friedlander 
[13 Q. B. D. 471, 64 L. J. Q. B. 23, 61 L. T. 309, 

[33 W. B. 126 (C.A.) j 

6. Notice of Suspension of Payment — ! 

Composition offered — Bankruptcy Act, 1883, s. 4 
(0 WO -^ debtor having called his creditors 
together and having made them an offer of a cer- 
tarn amount in the pound, Held, by Oave and 
Wills, J J., that this did not amount to a declara- 
tion of intention to suspend payment, and did not 
therefore constitute an act of bankruptcy. Be 
Walsh - - - - 62 L. T. 694 

■ Bankruptcy notice — Discretion of registrar. 

See Bankruptcy — Petition. 1. 

Notice of — Judgment recovered after. 

See Bankruptcy — Protected Trans- 
action. 1. 

Relation back of trustee's title to. 

See Bankruptcy — Trustee. 4 — 8. 

' "Who may avail himself of, by petitioning. 

See Bankruptcy — Petition. 4. 

XI. BANKBUFTCY — ADttlNISTBATION ~ Ad- 

f^inistraiion in Bankruptcy of Insolvent Estate — 

XHscovery of DebUn^s Property — Power to summon 

-Person to be examined — Bankruptcy Act^ 1883 

<46 d: 47 Vict. o. 52), ss, 27, V25—Bule 68 (Bank- 

9'^ptey Bules, 1883).] The provisions of sect. 27 

Kki tiie Bankruptcy Act, 1883, do not apply to an 

-administration of the estate of a person dying in* 

Solvent under sect 125 of the Act. — There is no 

;^>ower in cases of such adiuinistration, either 

^zmder sect. 27 or under rule 58 (Bankruptcy 

^^iules, 1883), to summon a person to be examined 

^V>r the purpose of discovery of the deceased 

^^btor's estate. Ex parte Hewitt. i2e Hewitt 

[16 0. B. D. 169, 64 L. J. Q. B. 402, 63 L. T. 156 

2. Administration of Insolvent Estate — 

'^Vansfer to Court of Bankruptcy— Discretum of 
<J(mrt— Bankruptcy Act, 1883 (46 & 47 Vict. e. 52)^ 
-•• 125.] The power given by sect. 125 of the 



n. BANXBUFTCT— ADMIKI8TBATI0K— eonid. 

Bankruptcy Act, 1883, to transfer the proceedings 
in an action brought for the admimsiration of an 
insolvent estate to the Oourt of Bankruptcy, is a 
discretionary one, and it will not be exercised 
where the estate is small, the number of creditors 
is small, and considerable expense has been al- 
ready incurred in Chambers in the proceedings 
imder an administration judgment. 

SemMe, that an application for transfer can 

only be made by a creditor who has absolutely 

proved his debt Be Weaver. Higgs v. Weaver 

[29 Ch. D. 236, 64 L. J. Ch. 749, 62 L. T. 612 

[33 W. B. 874 

3. Insolvent Estate — Transfer of Credi' 

tor*s Administration Action to Bankruptcy Court 
--Bankruptcy Act, 1883 (46 & 47 Vtct c. 52), 
8. 125, (iv.) (x.)."] The testator was removed in 
Oct., 1883, to a lunatic asylum in Scotland. Up 
to that date he had carried on business iu Eng- 
land. In Nov., 1884, he died insolvent, and an 
administration action was commenced by a credi- 
tor. On motion by the plaintiff, 

Held, by Bacon, V.C., that the Court had juris- 
diction to make an order transferring the proceed- 
ings to the county court within the jurisdiction 
of which the testator had carried on business. 
Senhouse v. Mawson - - 62 I. T. 746, 

[W. N. (1886) 119 
III. BANKBUPTCY— APPEAL — Jttmd»c<«>n— 
Judgment Summons — Judgment under £50 — 
Debtors Act, 1869 (32 & 33 Vict, c. 62), s. 5— 
Bankruptcy Act, 1883 (46 <fc 47 Vict. c. 52), 
ss. 103, 104.] Under the Bankruptcy Act, 1883, 
s. 103 — which enables the jurisdiction under 
s. 5 of the Debtors Act, 1869, to be delegated to 
and exercised by the bankruptcy registrars of the 
High Court, and s. 104, by which in bankruptcy 
matters, an appeal lies from the order of the High 
Court to the Court of Appeal — an appeal from an 
order of the judge having jurisdiction in bank- 
ruptcy respecting the commitment of a judgment 
debtor must be made to the Court of Appeal and 
not to the Divisional Court. So lields by Grove, J., 
and Huddleston, B. Genese v. Lascelles 

[13 Q. B. D. 901, 63 L. J. Q. B. 678, 32 W. B. 794 

2. — '■— Jurisdiction— Strangers to Bankruptcy 
— Question between — Bankruptcy Amendment Act, 
1884 (47 & 48 Vict. c. 9).] A solicitor agreed to 
conduct certain bankruptcy proceedings on the 
terms that his costs should not exceed £10. In 
the course of the proceedings his clients left him 
and employed other solicitors, and he sent in a 
bill for a larger amount than £10. The county 
court judge, sitting in bankruptcy, declared the 
agreement to be void. On an appeal from his 
decision the Respondent objected that the Court, 
sitting as a Court of Appeal in bankruptcy mat- 
ters only, had no jurisdiction to deal with the 
question at all. Held, by Cave and Wills, JJ., 
that, by virtue of the above Act, the Court had 
jurisdiction to hear the appeal. Ex parte Pavton. 
Be Owen - - - - 62 L. T^ 628 

3. Notice of Appeal— Tim^— Notice sent 

by Post— Trustee— Costs— Bankruptcy Act, 1883 
(46 & 47 Vict c. 52), s. U2—Bankruptfyy Bules, 
1883, rr. 112, 114 A., 116 A. (Bules of 11th of 
April, ISSi) — Bules of Supreme Court, 1^83, 
Order Lviii., r. 15.) If notice of a bankruptcy 
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m. BAHEBUFTCT— APPEAL— continued. 

appeal is eent by poet as provided by sect. 142 of 
the Banfcniptcj Act, 1883, qiurre whether the 
notice will be in time uolesa llie letter ia ret^ived 
hj tbe Respondent before the eipiiation of the 
twenty-one daya limited for appealing. — A trustee 
in bantmptcy who ia serred with notice of an 
appeal, and who appeals, and only aaks tar Ma 
CMls. will not be allowed hia costs of appearance. 
So field, by Mathcw and Care, JJ. Ex parte 
Abden. In re Aiuien. Ardek r. Deacon 

[14 a. 2. D. 121, GI L. I. 712, 33 W. B. 460 

4. Prelimiitary Oljeetion — Xotiee — CotU.'] 

A Bespondent to an appeal who intends to rely 
OQ a preliminary objection ouglit to give notice Co 
tbe Appellant of his intention bo to do. — If he 
doea not, and the ohjeotion ie mcceeafal. the 
^peal will be dismissed without costs. — in re 
Speight (18 Q. B. D. 12) foUowed. Ex parU 
Bleabb. Ee Bluikhobm - 14 ft. B. D. 123, 
tSS W, B. 432 

m 6. Preliim'nar J Objection — Notice — Coite.'] 

The solicitor of a Respondent, if he is aware of a 
preliminaiy objection to an appeal, ought, aa a 
matter of courtesy, to inform his opponent of it 
without delay, but the omission to ob eo is not, if 
the appeal is diamiised ou the preliminary objec- 
tion, a sufficient reason for depriring the Hespon- 
dent of the costs of the appeal. — Me Speight (13 
Q. B. D. 42) and Ex parte Bleate (tupra) not 
followed. Ex parte Sbead, Be McHni 

[la 0. B. D. 33B (C.A.) 

6. B^eelion of Proof by IVuitee— Notice 

of Motion— Bankruptcy Bules, 1883, rr. 19, 174.] 
If a creditor desires to appeal against the rejec- 
tion of hia proof by the trustee he mast give 
notice of motion in the usual way under rule 19 
of the Bankraptor Bules, 1883, and within the 
iwonty^ne days lunited by the 174th rule. The 
old practice of applying to the Court, in the first 
instance, to fix a time and day for hearing such ' 
an application no longer obiains. Ex parte Mon- ' 
RiBOH. Me Gillespie. (No. 1} 14 Q. B. D. 38fi, 
[62 I,. T. Sfi, 33 W. B. Tfil 

7. — — Sown BatAruptcy — Noleave to Appeal 
— Bule»— Dttro vire$ — Bat^rupteu Act, 1883 
ae 4 47 Vict. c. 52), $,. 104, 121 (iii.\ 127 (it.)— 
Bankruptcy Bulee, 1883, r. 199 (<>.>] Upon an 
appeal against the decision of a county court 
registrar a preliminary objection was made, that, 
the case being one of a small bankruptcy under 
sect 121 of t&e above Act, lie leave lo appeal 
required by rule 199 had not been obtained. On 
a contention that this rule waa ultra virei. Held, 
by Cave and Wills, JJ., that the appeal could not 
be heard ; that this right of appeal waa not a 
common law, but a statutory right, and that the 
same statate which gave the right of appeal waa 
competent to give an authority to modify the right 
by general rules framed in a prescribed manner, 

Qtuere (per Willa, J.), whether after rules have 
been laid before Parliament for three weeks in 
accordance with sect, 127 (ii.), the question whether 
they are ultra vires can be raised. Ex parte Dale. 
JieDiLB - - 62 L. T. 627, 88 W. B. 47S 

!■ SoUcitor'a right of .Audience — Barik- 

mptcy Act, 1883 (46 i- 47 Ftct. e. 52), 1. 151.1 Per 

Cave and Wills, JJ.: a solicitor has a right of will take into 



in. BAHKBUPTCY— APPEAL— eoniiiiuef!. 

audience on an appeal to tlie Divisional Conrt 

I from a county court sitting in bankruptcy. Ex 

I pirfe Beykoliis. ife Baknett 15 Q. 8. 0. IBS, 

[54 L. 3. Q. B. 854, 53 L. T. 448, 33 W. B. 71S 

9. Time — Exieiuion of ~ Inlerlocutory 

Appeal — Mitlake of Solicitor — O. LfllL, r. 15 — 
Bankruptcy Sules,lS83,r. 11% Ex parte Tanm;. 
Be TippFTT - ~ T. H. (1885) 167 (C.A.) 

CoBls of. 

See Bakksgptcy — Costs. 

County court— Qualified leave to appeal. 

See CouiiTT Court. 2. 
rv. BAMKBITPTCY- ASSETS— foicer of Appoint- 
meitt— Bankruptcy Art, 18G9 (32 & 33 Viet. c. 71), 
e. 15, lub-e. i—Bankruptcy Act. 1883 (46 * 47 
Viet. e. 52), t. H (it,).] A debtor liad a general 
power of appoititment by deed or will ; — 

Held, by Pearson, J., that his trustee in liqui- 
dation had no power after the deatti of the debtor 
to appoint the property tlie subject of the power. 
Nichols (or Nicbolli) to Nikey and Coleclough 
[29 Ch. D. 1005, B2 I. T. 803, 33 W. B. B40 

2. Selling aaide " Sataruor Income" of 

Biinkrupt fi/r Creditors— Future Earnings of Fro- 
feitiona Maji— Bankruptcy Act, 1869 (32 * S3 
Vict. c. 71), 8.90.] The word "income "in sect. 90 
of the Bankruptcy Act, 1869, applies only to an. 
"income" ejutdeia generis with a "salary," and 
does not enable the Court to set aside for the 
benefit of the creditors ofa professional man, who 
is an undiscliargcd boukrupt, any part of his pro- 
spective and coutiugcnt earnings iu the exeiciss 
of his personal skill and knowledge. Ex parte 
Bknwell. He HuTTOx 14 Q. B. D. 301, 54 L, J. 
[Q. B, 53, 61 1, T.677, 33 W. B. 242 (C.A.) 

Gift by bankrupt of chattels. 

See Gift. 1. 
Loan for specific purpose — Following money 

See Trustee — Dcttes. 
V. BAHKEltPTCT— COKPOSinOH— jOTHOToi of 
Court-Beaionablenesa^Diecharge of Debtor left 
to mserelion of Committee of Inspection — Bank- 
ruptcy Act, 1883 (46 it 47 Vict. c. 52), «. 18.] A 
scheme for tlie arrangement of the affairs of 
debtors who had presented a bankruptcy petition, 
duly assented toty the creditors, as provided by 
sect. 18 of the Bankruptcy Act, 1883, contained, 
inter alia, provisions for the appointment of a. 
trustee and a committee of iospection, and also a 
provision that "the dtbtors shall be discharged 
when tlie committee of inspection shall so re- 
solve " ; — Hdd, that tlie latter provioion waa not 
in accordance with the intention of the Act, and 
was unreasonable, and that, though the debtors 
asked that the achemo might be approved by the 



[Ch, 1063, 61 1. T. 884, 83 W. H. 775 (O.A.> 

»■ Approval of Court — BeatonaUeriett — 

Baik and Hmardoas Speculation— Metrospetlive 
Effect of Acl—Bankriiplcy Act. 1883 (46 4 47 
Vict. e. 52), St. 18, 28, «i6-a. 3 (rf).] In determin- 
iug whether a, composition accepted by creditors 
under the provisions of sect. 18 is reasonable, tbe 
Court must exercise itaown judgment though it 
the fact that the creators 
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V. BANKEUPTCY— COMPOSITION— cowfmMei. V. BANKETJPTCY— COMPOSITIOK--conh'nue(f. 



are mainly interested in the question. — The Court 
must have regard to tlie debtor's assets and 
liabilities, and if, for a large proportion of the 
debts set down in his statement of affairs proofs 
have not been tendered, or if tlie Court considers 
that the proofs which have been tendered require 
to be investigated by a trustee, the Court ou^ht 
to decline to approve of the composition. — The 
Court of Appeal will not overrule the exercise of 
the discretion of the judge of first instance as to 
the approval of a composition, unless clearly satis- 
fied that he was wrong. — The quasi penal provi- 
sions of sub-sects. 2 and 3 of sect. 28 are retro- 
spective, i.e., they apply to acts done by the 
debtor before the Act came into operation, if the 
proceedings are instituted under that Act. — ^A 
trader, after he knew that one of his debtors who 
owed him about £32,000 was in pecuniary diffi- 
culties, allowed him, in the course of eighteen 
months, to increase his debt to £65,000, and to 
the extent of £11,000 this increase was due to 
accommodation bills. The trader then stopped 
payment, and presented a bankruptcy petition. 
The debt of £65,000 was apparently irrecover- 
able: — Held, by Mathew, Cave, and Day, JJ., 
that the debtor had been guilty of rash and 
hazardous speculations, and that on this ground 
(inter alia) the Court ought to refuse to approve 
of a composition which his creditors had, under 
the provisions of sect. 18, agreed to accept. Ex 
parte "RodEBS, Be "Rogers 13Q. B.D. 438, 

[33 W. B. 854 

3. Approval of Court — ** Bash and 

Hazardous Speculations " — Bankruptcy Act, 1883, 
98. 18, 28.] Ex parte Young. Be Young 

[W. N. (1886) 12 (C. A.) 

4. Approval of Court — Discretion of Be- 

gigtrar — Wishes of Creditors— Evidence of Facts 
Justifying Court in refusing to approve — Beport of 
OMoial Beceiver — Bankruptcy Act, 1883 (46 & 47 
Vtct. e. 52), 8S. 18, 28.] The report of the official 
receiver is \mder sect. 18 of the Bankruptcy Act, 
1883 (as it is under sect. 28), prima facie evidence 
of the statements contained in it. The Registrar, 
in deciding whether he will or will not approve a 
composition or scheme of arrangement accepted 
by the creditors of a bankrupt, is exercising a 
judicial discretion, and the Court of Appeal will 
not readily set aside his order. It is the duty of 
the Registrar to form his own judgment, and not 
to be influenced by the wishes of the creditors. 
Ihc parte Campbell. Be Wallace 15 Q. B. D. 

[213, 54 L. J. Q. B. 382, 63 L. T. 208 (C.A.) 

5. Assent of Creditor to — Creditor carry- 
ing Composition scheme by Proxies held by him — 
Assent ** otherwise than by Proving Debt and 
accepting Dividend" — Estoppel — 32 <fc 33 Vict, 
c. 62, «. 15—32 & 33 Vict c. 71, s. 126—46 & 47 
VicL 0. 52, 8. 18.] D., a trader, being in insol- 
vent circumstances, T., one of his creditors, took 
an active part in procuring the acceptance of a 
scheme of composition of D.*s affairs, and obtained 
proxies from D.*s other creditors. At a meeting 
of the creditors T. withdrew the proof of his debt 
against D.'s estate on the ground that, owing to 
a Araudolent statement by D. on an earlier occa- 
sion, he had been induced to forbear to press his 
claim against D. T., however, proposed a resolu- 



tion that a composition of lis. Sd, in the £ should 
be accepted in satisfaction of the debts due from 
D., and by using the proxies held by him he car- 
ried the resolution. A dividend of lis. Sd. in the 
£ was received by T. on his proof. He sub- 
sequently brought an action in the County Court 
for the unpaid balance of his debt, and the County 
Court Judge gave a verdict and judgment for the 
amount claimed. D., the Defendant, having 
obtained a rule nisi to set aside the verdict and 
judgment or for a new trial : — Held, by Pollock, B., 
and Day, J., on the argument of the rule, that T., 
having acted as he did, had assented to the com- 
position otherwise than by proving his debt and 
accepting a dividend on it, and that he could not 
maintain an action for the unpaid balance of his 
debt, and that judgment should be entered for 
the Defendant. Thorp v. Da kin - 62 I. T. 866 

6. Preference of some Creditors — Fraud.^ 

The essence of a composition arrangement between 
a debtor and his creditor is equality between the 
creditors, and consequently a creditor who has 
executed a composition deed is entitled to repu- 
diate it, if he afterwards discovers that other cre- 
ditors have been induced to execute the deed by 
means of a secret bargain for a payment to them 
in excess of the composition, even if the bargain 
was made after his own execution of the deed. — 
This principle applies even if the additional pay- 
ment is to be made at the expense of a third per- 
son, provided that the bargain is made with the 
debtor's knowledge, and it applies whether the 
composition arrangement is made under the pro- 
visions of a statute or not. Ex parte Milneb. Be 
Milneb 16 Q. B. D. 606, 64 L. J. Q. B. 426, 

[33 W. B. 867 

7. Trustee — Default by."] Where a trus- 
tee for creditors in composition proceedings under 
the Bankruptcy Act of 1869 might, but for his 
default, have been in funds to pay an instalment 
on the due date, the legal consequences, so far as 
the debtor is concerned, are the same as if the 
trustee had been in funds. Burgess v. Gillespie 

[1 G. ft £. 321 
See also Creditors' Deed. 

Secured creditor — ^Abandonment of security. 

/S»ee Bankruptcy — Secured Creditor. 1. 

Superseded by bankruptcy — Belation back 

of trustee's title. 

See Bankruptcy — Trustee. 8. 

VI. BANKBUPTCY — COSTS — Appeal — Official 
Beceiver.') An order made by a county court, on 
the application of the official receiver, setting: 
aside a payment made by a debtor as a fraudulent 
preference, having been reversed on appeal : — 
Held, by Mathew and Cave, JJ., that the costs of 
the Appellants and of the official receiver in both 
courts must be paid out of the debtor's assets, the 
costs of the Appellants having priority. Ex parte 
Leicestershire Banking Company. Be Dale 

[14 Q. B. D. 48, 33 W. B. 364 

2. Costs as between Solicitor and Client- 
Bankruptcy Bules, 1883, r. 98.] Rule 98 of the 
Bankruptcy Kules, 1883, only empowers the 
Court to direct that costs shall be taxed and 
paid as between solicitor and client at the time 
when the order is made awarding the costs. If 
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VI. BANKBUFTCT— COSTS— continued. VII. BAKKBUPTCY— DISCHABOE— conftVitx^. 

such a direction is not given at that time, the , niture, and book-debts, giving him the power to 

Court has no power to give it subsequently. Ex take possession at any time. They contracted 

'parte Shoolbred. Re Angell 14 Q. B. D. 298, debts in carrying on the business, and became 

[54 L. J. Q. B. 87, 51 L. T. 678, 38 W. B. 202 (C. A.) bankrupts. The mortgagee took i)Ossession under 

3, Shorthand Notes.'] The costs of short- ^iis deed, and his security was insuflacient. The 

hand notes are never allowed unless an applica- registrar granted the bankrupts a discharge, on 

tion is made at the commencement of the hearing, condition of their consenting to judgment being 

ExpaHe Reed. Be Gillespie - 33 W. B. 707 entered up against them by the trustee for the 

4. SmaU Banhruptcy-Personal Order whole of the debts provable in the bankruptcy :- 

against Official Receiver- No Estate.-] The ^{^,^' *^^t t^® bankrupts had contracted debts 

official rec^eiver, acting as trustee of an estate ^*^^^* ^^i?^ »* t^e tame of contracting them 

being administered under sect. 121 of the Bank- ^^Y reasonable or probable ground of expectation 

ruptcy Act, 1883, on an unsuccessful motion by ^^ ¥P^ ^^^^ ^P Pf y *i;en»' and that the reg^trar s 

him was ordered personally to pay the Respon- f^iTH T^ 54 f 7 O B 3M^^^^ 

dent's costs, with liberty to take the costs out of L^* **• B. D. 600, 54 L. J. Q. B. 384, 33 W. »• 670 

the estate, if any. Ex parte Jenkins (Oppicial LCO-A.) 

Receiver). i2e Glanville. Harris r. Hawker 8. Condition — '' Rash and hazardous 

[38 W. E. 623 speculations " — Conduct of Bankrupt before Com- 
Appeal— Preliminary objection— Notice of. rmncement of Act— Retrospective Effect of Act- 
See Bankruptcy— Appeal. 4, 5. Bankruptcy Act, 1883 (46 & 47 Vict c. 52), «. 28 

— Bankruptcy of broker-Shares bought for u^^-.^Zs^^^^^cX^^^^ 

T^^^^Xf^''\'^'''"'^^~^''^^' 1883, for an order of discharge, the Court may ' 

^ee feTOCK J1.XCHANGE. 1. ^ ^^^^ ^^ Consideration conduct of the bankrupt 

Landlords notice to disclaim — Trustee s of the nature mentioned in sub-sect. 3, though it 

neglect. took place before the commencement of the Act, 

See Bankruptcy— Disclaimer. 6. j^nd in that sense sect. 28 is retrospective.— Be 

Taxation— Costs of— Solicitor to trustee in White (9 L. T. (N.S.) 702) explained and dis- 

bankruptcy. tinguished. — A solicitor who had no capital of 

See SoLiciTOH — Bill op Costs. 21. his own bought land in the city of London by 

Trustee appearing on appeal. means of money which he borrowed on the secu- 

See Bankruptcy — Appeal. 3. rity of mortgages of the land, his intention being 

Vn. BAKZBOTTCY— DISCHAEGE— Cer</^afe ^ ^^^ ^* ** ^^ advanced price. He afterwards 

of Conformity— Effect of Suspending Order— borrowed more money on a further mortgage for 

Bankruptcy Act, 1842 {5 & 6 Vict c. 122), ss. 37, ^® purpo^ of bmldmg on the land. The land 

39— Bankrupt Law Consolidation Act,lS^9 (12 & ^^^s valued by professional valuers at c^ider- 

13 Vict c 106), s, 199.] In July, 1848, an order ably more than the amoimt borrowed. He was 

was made that the grant of a certificate of con- ^a-^e to seU or to let the property, and he be- 

formity to a bankrupt bo suspended for three came a bankrupt :—fieW. that he had been guilty 

ygg^yg of " Kish aud luizardous speculations,' and that 

During the period of suspension, the Bank- the registrar wa^ right in granting him an order 

ruptcy Act of 1849 came into operation; which of discharge subject to the condition that, after 

provided (sect. 199) that " every certificate of con- setting aside out of his earnings £300 a year for 

formity, allowed by any Commissioner before the *?® maintenance of himself and his family, he 

time appointed for the commencement of this Act, ^^^}^ pay over to the official receiver the balance 

though not confirmed a<xjording to the laws in 2f ^ earmngs, until he should have paid 10«. in 

force before that time, shall discharge the bank- ^^? P^"^^ ^n all the debts which had been, or 

rupt from all debts due by him when he became ^^&^* be, proved m the bankruptcy.— Creditors 

bankrupt, and from all claims and demands made f^^ ^i**\ notice of an appeal by a bankrupt 

provable under the ** fiat " :— ^\^^ ^^ .?jd^^, granting him a conditional dis- 

fleW, by Pearson, J., that, as, by virtue of that ^^{S^ ^ ^P^ be allowed their costs of appeajdng 

section, confirmation of the order of July, 1848, ^^ Y"^ hearing of the appeal when the official 

was no longer required, that order became, at the receiver or trustee appears, ^icparfe ^alailan. 

expiration of the period of suspension, of itself a -«« Salaman 14 Q. B. D. 936, 64 L. J. Q. B. 288, 
complete discharge to the banliupt, and that pro- L*'* L. T. 378 (O.A.) 

perty acquired by him after the expiration of that Left to discretion of committee of insi)eotion. 

periodbelongedtohimandnot to the assignee in 5'ee Bankruptcy— Composition. 1. 

the bankruptcy. Re Dove. Bousfield v. Dove yill. BANEBUFTCY — DI8GLAIMEB -- Aqree- 

[27 Ch. D. 687, 63 I. J. Ch. 1099, 38 W. B. 197 ment for a Lease—'' Land burdened with on^otig 

2. Condition — Contracting Debt without covenants " — " Property " — Bankruptcy Act, 1883» 

reasonable or probable Ch-ound of Expectation of ss. 44, 55, 168.] The right of disclaimer con- 

being able to pay it — Bankruptcy Act, 1883 (46 & ferred on trustees by sect. 55 of the Bankruptcy 

47 Vict 6. 52), 8. 28, sub-s, 3 (c).] Two partners. Act, 1883, is not limited to property of the bank- 

who had no capital of their own, commenced busi- rupt divisible amongst his creditors as defined 

ness by means of borrowed money, assigning to by sect. 44, but extends to any property as de- 

the lender as security their leasehold premises, fined by sect. 168 from which no benefit can 

the goodwill of their business, and all their exist- accrue to the bankrupt's estate. A debtor held 

ing and after-acquired stock-in-trade, fixtures, fur- his business premises for a term of years under 
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Tin. B&nSDPTCT— SIBCLAIKKB— ronld. 
an agrccmcDt foi m lease, and entered into & 
binding omtinct for Uie eale and aodgnmeDt of 
bis bnuueBS and his ba^efs premiaes to a com- 
paov, but became banknipt bcfotp the comple- 
tion of tbe contract: — Hrfti, bj Field, J., that 
the debtor's interest in the agreemeot for a lease 
VB8 in the nature of land burdened willi onerous 
covenants which his tniatee in bmikraptey could 
under the cireumEtAoeeB ditclaim. Ex parte 
MoNEHorsE. Rf Uacgba^ 14 0. B. D. SM, 

[H L. J. Q. B. 12B, 33 T. B. 308 

2. Leaae — Leare of Court— Condiliom 

imposed— BaHl;rupleg Ad. 1869 (32 d" 33 FtX. 
c. n% t. iZ—BanK-rapUij Bulet, ISll, t. 29.'] A 
lease of land and minerals waa granted to tvo 
partners in trade as joint tenants. The partner- 
ship was afterwards diaaolTcd, on the terms that the 
hnsinead shunld be carried on by one of the part- 
ners alone, and that he shonld purchase the in- 
terest of the other for £12,000, which was to bo 
paid in forty equal half-fcailT iOEtalmenta. The 
retiring partner cOTenaoled that he would stand 
posaesaed of his share and iDterest in the demised 
ptemiHeB in trost for the continuing partner. Tbe 
eoatiiining partner covenanted with the retiring 
partner to pay the £12,000 in the maoDer agreed 
upon, and aaaigned to him the buildings, machi- 
nerv, and fixtures on the demisedpremiaes bj way 
of mortgage to secure the pHjment ot the £12,000. 
iLud covenanted that the leasehold premises should 
sland charged therewith. A year afterwards the 
continuing partner filed a, liqnidatiiHi pettHon, 
under which a trustee of liis property was ap- 
pointed. The trustee occupied the demised pro- 
perty for some time with a, view to the benefit of 
the debtor's estate. The rent due under the lease 
was paid to the landlord by the retired partner ; 
— Meld, that leave to disclaim the debtor's interest 
in the lease onght to be given to the trustee only 
on condition of his paying to the retired partner 
the rent of the premises from the date of the 
trustfie'a appointment until the day when Jiis bene- 
ficial ooonpation thereof ceased. Ex parte Good. 
Re Salkeld 13 Q. B. D. 731, H I. J. Q. B. B6, 
[61 L. X. 876, 33 W. B. 22 (CA.) 

8. Leats — Coveaaid not to uie Hay, 

Straw, dcc—Se Geo. 3, C. 50, $. U—BaaknLptcy 
A.el, 1869 (32 4 33 Firf. c. 71), i>, 119, 125.] Tbi! 
enactment in statnteS6 Geo. 3..C.50, sect. 11, that 
the acaignee of any bankrupt shall not take or use 
a.iiy hay, straw, &c., on any farm qf tbe bankrupt 
in any other way than the bankrupt ought to 
have done, is still in force, and applies to a 
trustee in bankruptcy or liijoidatiotl under the 
Bankruptcy Act, 1869. 

A lessee was bound by the covenante in his 
lease not to sell the hay, straw, &c:, grown on his 
farm without the consent of the landlord. The 
leasee became a liquidating debtor under tbe 
Bankruptcy Act. 1S69, sect. 126, and the trustee in 
the liquidation disclaimed the lease : — - 

Held, that the trustee was hound by 5G Geo. 3, 
<^ SO,Bect. 11, notwithstanding the disclaimer, and 
m injunction was granted to restrain him from 
"elling the hay, straw, &o., grown on tbe farm. 
Ltbbs t>. East 20 Ch. D. 8, M L. J. Ch. BBO, 

[62 I. T, 6S4 (GA.) 
4. -^ iea«e — Xtt»dJor(F« Cflatm /or Com- 



YUL BAHEBUPTCS'— 
pentatioa-^uritilirliom—Bniiiriifdfy Art, l{te«. 
M. 51, V2l—BaHl.-n,i.tfg RiUf*. 18S3, r, 2Si ] 
Where an order is nuwle under seel., 121 of tto 
Bankruptcy Act. 1SS3. for the sommaix ndmini- 
Etiation of a bankrupt's estate, and the tnnted, in 
pnisnance of the powpr cinferred oo hin bv niU- 
:i32 of the Bankruptcy Rules, ISSS, disckiu!^ 
without any applicaliou t,> tbo Court, the lease- 
hold premises of the bankrupt, tbe Court has do 
jurisdiction to "ive any ejui[icns>tiou to bhe land- 
lord out of the hnukrupt's esTnti> for lh« use aud 
occupation by tbe trustee of llio leaahoM proniises 
for the purposes of tlic Uinkruplcy. even al^mtch 
a benefit has thereby reeulleil (o'tho estate, kr 
parte Zebfass. Se :^ANT>WELL 14 Q. B. D. 980, 
[6« I. ;. Q. B. 323. 62 L. T. «sa, 33 v. B. 6SS 

6. Leatelioldf — JMortooipr — Superior 

Landlord— Forai of Order— Batttmiilry Aet, ISSS. 
e. 55, tvb-t. 6.'} oil n disclaimer of leaaeholde hj 
a trustee in bankruptcv under sub-sect. 6, sect. 5.), 
of the Bankruptcy Act, 1883, the landloid lias not 
such on interest in tbe " disclaimed property " its 
to be entitled to a vesting order under the snh- 
section. — The right to a vesting rader is only con- 
ferred on a person claiming nn interest in the 
]iroperty through or under the bankrupt — Wliero 
in such a case a mortgagee does not appear on the 
trustee's application to disclaim, the proper course 
ia to order that the mortgagco he esoludcd from 
all interest in and security u|ion the properly un- 
less he shall by a short diLte declare his option to 
take a vesting order in the terms of tlio sub- 
section. So hdd, by Cave, J. Expnrle TPRgDAND, 
Be Pabkeb and Pabker (No. 1) 11 Q. B. 0. 40S, 
[SI I. T. 667, 33 W. B. TSS 

6, Practice — LandJord's Notice — Trtn- 

tee'e NegUcl—Costi—SaHkrtiplry Act, 1883, g. 55. 
eab-e, l.j When a landlord gives a trustee notice 
under sub-aecL 4 of tbe SSth section of the Bank* 
ruptcy Act, 1883, requiring him to decide whether 
be will disclaim or not the bankrupt's leaseholds, 
and tbe trustee declinei or neglocts within tho 



Bcquently applies to tbe Court for leave to d.. 
cloim, he may render himself personally linble to 
tiiepaymentofrent and costs. — So Wi by Cave, J., 
Ex parte Mackat. Be Paue 14 Q. B, S. 101, 
[39 W, B. 826 
IX. BANZBUrrCT— DISTEESB— AToneif due (o 
Gat Coatpajtyjur Ga» fupplied — Frfferemtial DM 
—Sent—LaadUyrd-Baixkniptcy Aet, 1869 (82 * 
33 Ftcf. c. 71). 8. 34.] By their special Act (39 & 
40 Vict. 0. cxii., B. 44) the corporation of Walsall 
were empowered to " recover from any person any 
rent or obarge due to them by him for gas sup- 
plied, by the like means as lanillords are for the 
time being by law allowed to recover rent in 
arrcfli," — Held, that, after tho tiling of a, liqulda- 

I tion petition by a customer, tbe corporation were 
entitled as against tbe trustee in the liquidation 

. to levy a distress in respect of a sum due by tho 

' debtor for gas supplied to him before the filing of 
the petition; — Held, also, that tho corporation 

I were not within the meaning of sect. 34 of tlio 
Bankruptcy Act, 1869, " otbcr poisons " to whom 
any rent was duo by the debtor, but that, by 
virtue of sect. 41 of the special Act, they were on- 
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IX. BANXBUFTCT—DISTBESS— continued, 
titled to the rights given to landlords by sect. 34. 
— The payment due to a gas company for gas sup- 
plied, though it is called " rent " in some Acts of 
Parliament, is not really of the nature of rent, 
and consequently a gas company does not come 
mthin the words "other person to whom any 
rent is due " in sect. 34 of the Bankruptcy Ac^ 
1869. Those words apply only to a person who, 
though he is not the landlord of the bankrupt, 
fills a position analogous to that of a landlord, 
because he is entitled to receive that which is 
** rent " strictly so called. — Decision of Cave, J., 
affirmed, but on a different ground. — Ex parte 
Birmingham Gas Light Co. (L. R. 11 Eq. 615) 
and Ex parte Hill (6 Ch. D. 63) commented on. 
Ex parte Habbison. Be Peaks 13 Q. B. D. 768, 

[68 L. J. Ch. 977, 61 1. T. 878 (C.A.) 

X. BAHKEOTTCY— EVIDEKCE— 4^iat?tf sworn 
Abroad — BritishVice-Consul — Notarial Certificate 
— 18 <fc 19 Vict. c. 42, ss. 1, 2, 3 — Bankruptcy Act, 
1883, 8. 135 — Schedule L, r. 14 — Bankruptcy Mules, 
1883, r. 50.] When an affidavit or proof in 
ban^niptcy is sworn abroad before a British 
consul, or vice-consul, a notarial certificate in 
verification of the signature and qualification of 
the consul, or vice-consul, is not required. The 
notarial certificate is only required when such an 
affidavit or proof is sworn before a foreign func- 
tionary. Ex parte Magee. Be Mages 
[16 Q. B. D. 882, 64 L. J. Q. B. 894, 88 W. B. 656 

— Application to set aside bankruptcy notice. 
See Bankbuptcy — Bankruptcy Notice. 
2. 

Proof of debt. 

See Baitkeuptoy — Pboop. 3, 5, 6. 
Beport of official receiver. 

See Bankbuptcy — Composition. 4. 

XI. BAKXBOTTCY— EXAMINATION— X</e In- 
surance — Questions necessary for Effecting — Bank- 
ruptcy Act, 1869 (32 & 33 Vict. c. 71). s. 19— 
Bankruptcy Act, 1883 (46 & 47 Vict c. 52), s. 24.] 
A banlmipt is not compellable to answer ques- 
tions, or to submit to a medical examination, the 
sole object of which is to enable an insurance to 
be effected on his life with a view to the better or 
more profitable realization of his life interest in 
certain property. Ex parte Bullock (Official 
Receiver). Be Gabnett 66 I. J. Q. B. 77, 

[84 W. E. 79, W. W. (1886) 192 

8. Solicitor's Bight of Audience — Exami- 
nation of a Debtor hy a Solicitor — Solicitor to he 
authorized in Writing — Bankruptcy Act, 1883 (46 
& 47 Vict. c. 52), s. 17, sub-s. 4.] The Bankruptcy 
Act, 1883, s. 17, sub-s. 4, enacts with reference to 
the public examination of a debtor under that 
Act, "that any creditor who has tendered a 
proof, or his representative authorised in writing, 
may question the debtor concerning his affairs, 
and the causes of his failure " : — Held, that a 
solicitor who appears at a bankruptcy court for a 
creditor who has tendered a proof, is the creditor's 
representative within the meaning of that sub- 
section, and is therefore not entitled so to ques- 
tion the debtor without being authorised in writ- 
ing and producing his authority if required by 
the Court to do so. Query, if such solicitor, 
when his right of audience has been so denied to 
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him, is " a party,"* within the meaning of sect. 43 
of the County Courts Act, 1856 (19 & 20 Vict, 
c. 108), who is entitled to apply to the Superior 
Court for a rule to compel the county court judge 
to give him audience. Beg. v. Kegistbab of 
Gbeenwich County Court 16 Q,. B. D. 64, 

[64 L. J. Q. B. 892, 88 W. B. 671 (CA.) 

Administration of insolvent estate. 

See Bankbuptcy — Administration. 1. 

Xn. BAHKBUPTCY— JUBISDICTION— Potccr o/ 

County Court to restrain Proceedings in High Court 
—Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), ss. 
100, 102, 168.] Under the Bankruptcy Act, 1883, 
a county court sitting in bankruptcy has no 
power to restrain proceedings in an action in the 
High Court. — Decision of Cave and Wills, JJ., 
reversed. — There is no absolute rule that a ques- 
tion relating to the estate of a bankrupt ought to 
be determined by the Court of Bankruptcy, and 
not by the High Court, whenever the trustee in 
the bankruptcy is, by virtue of the bankruptcy 
law, claiming by a higher title than that of the 
bankrupt himself. It is a matter of judicial dis- 
cretion in each case how the question shall best 
be tried. — In such a matter the Court of Appeal 
ought not readily to overrule the discretion of 
the bankruptcy judge. Ex parte Reynolds. Be 
Babnett 16 d B. D. 169, 54 L. J. Q. B. 864, 

[63 L. T.1448, 83 W. E. 716 (CA.) 

2. Begistrar — Proceedings begun under 

Act of 1S69— Bankruptcy Acts, 1869 (32 <fe 33 Vict, 
c. 71), 8. 67 ; and 1883 (46 & 47 Vict. c. 52), ss. 93, 
94, 99, 127, 169 (iii.)— Bankruptcy Bules, 1883, 
rr. 5, 264.] The jurisdiction which Kegistrars 
had imder the Act of 1869 is preserved by sect. 
169 (iii.) of the Act of 1883, in respect of pro- 
ceedings pending when the latter Act came into 
operation, and Rule 264 of the Bankruptcy Rules, 
1883, which provides for the exercise of their 
jurisdiction, is a valid rule, properly made in pur- 
suance of sect. 127 of the 1883 Act. Ika parte 
Edwards. Be Home. 64 L. J. Q. B. 447, W. K. 

[(1886) 133 (CA.) 
— Appeal. 

See Bankruptcy — Appeal. 1, 2. 

Bankruptcy petition — Dismissal — Adjourn- 
ment. 
See Bankruptcy — Petition. 2. 

County Court. 

See County Court. 2, 3. 

Disclaimer of lease — Landlord's claim for 

compensation. 

See Bankruptcy — Disclaimer. 4. 

Inquury into consideration for judgment 

debt on which petition founded. 

See Bankruptcy — Receiving Order. 3. 
Petition presented in wrong Court. 

See Bankruptcy — RipcEiviNG Order. 2. 
Removal of trustee. 

See Bankruptcy — Trustee. 3. 

Xm. BANKBUPTCY — MUTUAL DEALINGS — 

Bill accepted and paid by Creditor after Notice of 
Debtor's Bankruptcy — Set-off — Bankruptcy Acty 
1883, s. 38.] Where there are mutual dealings 
between a debtor and his creditors, the line as to 
set-off must, as a general rule, and in the absence 
of special circumstances, be drawn at the date of 
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the oDauneDcement irf the baakraptcv. — Ex parte 
IVyi (25 Ch. D. 587, 53 L. J. Ch. Tooa. 50 L. T. 
545, 32 W.B.601)foUowed.— EH;o«v. Turquand 
(7 App. Cas. 79, 51 L. J. P. C. 1, 45 L. T. 771) 
diBtmgiiuhed. Ezparte Beid. Ex parte Mob- 
BiBoa. BeGiLLBrnz - U(LB. D. 9S3, 

[64 L. J. q. B. 342, U L T. 688, 33 W. S. TOT 

^T. BAHBUPTCT— OmCIAL BXCEITER— 

" BQiii by. Priority of— Compimtioii ac- 

ankmpley Ad, 1S83, H. 18, 70— Arni- 

ryjfeyBtifci, 1883; rr. 105,163,249.] When the 
official receiver comes on & debtor'a boBineaB, sad 
makos payments out of his oun pocket foe the 
pnrpoee, and a composiliou is then aanctioaed, 
the piopcc order for the County Court Judge to 
make is, that the official receiver shall forthwilh 
delivetup poesefBion of the debtor's estate tottie 
tnulee und«r the compcsition, and that the 
trustee iboll reimburse the official receiver out 
of the £rst moneys which come into hig hands 
from the lesliffltion of the sswts. 

Semble, the official reociver is nut entitled as a 
condition precedent to delivering the debtor's 
estate into the trustee's hands to demand pay- 
ment of the amount spent by liiin from the 
trustee, or an undertakjng to pay the eame a9 a 
£rst charge upon the assots. 

The Court of Appeal refused leave to appeal 
from the above decision (tee W. N. (1884) 220). 
Ex parte BoiBD ta Tbade. Re Taylob 

[fil L. T. 711, W. K. (18M) 218 

- i S. Poaen ichen acliitg a$ Truitee — Power 

to HUBaiikrupl't Property — Bankruptcy Act, 1883 
(46 * 47 Viet. c. 52), u. 9, 10, 20, 21, 51, 56, 68- 
70, 121.] The official receiver, wlien acting as 
trustee in a bnubruptej in the interval between 
"the adjudication and the appointment of a trustee 
"by the creditors, baa power to sell the bankrupt's 
jroperty, even Uiough it be not of a petishable 
latore.— Decision of Cave. J. (14 Q. B. D. 407, 
Si L. T. 185, 33 W. B. 262), reversed. Ex parte 
loiBD OP Tbasb. Ee parte Tcbqcaijd. Be 
TuiKER IG 0. B. D. IW, B4 £. J. Q. B. 372, 

[82I.T.870C0.A.) 

CosUof. 

See Bankbdptcy — Costs. 1, 4. 

Eeport of—Evidence. 

See Bahkrdptot — Shall Bakebupt- 
01E8 : Bankbustcx — COUPOSITIOH. 4. 
Z7. BAHXBDPTCT—OBSEB AND DI9F08I- 
'^'X—Shares— Bankruptcy lot, 1S93 (4G * 47 
'Mt c. 52), t. 44,] J., who carried on businesa 
*" a stockbroker, silversmith, and wotchniBker, 
«j«Miled with his banliera the oerlifipates of 
■MHj shares in a joint atocfc company as eccarity 
™the balance of his overdrawu account. There 
*ii no formal transfer of the shares. The Gom~ 
pny had notice of the deposit on the 31 it of 
j^iMry, 1884. On tlie 2nd of February a peti- , 
'ioi in bankruptcy wan flied against J., and a i 
tecwviag order made, and he was subsequently 
"judged bankrupt. The act of bankruptcy re- 
UM on was- committed on January 27th :—-ffeM, 
% Cave and Wills, J J., that the etares were not 
8t the oommenoament of the bankruptcy "in the 



. order, or dispoeitiou of the bankrupt 
in his trade or buaines^,' wiUiin s. 44 of tha Ban- 
kruptcy Act, 1S83. Ez parte SoTTisaam and 
SornsGHAnainEE Ba>-e. Bf Jb\~eixms. 

[IS 4. B. D. 141, 54 L. I. 0. B. eOl 

9. ^Aiirf* IB lacorporalrtt Compang — 

O.OW in Action— Bankrupted Art. l!j83 (4ti * 47 
Viet, f, 52). !. 44. niln. iii.] B. and T. woro 
partners as stockbrokers, and their practice was 
from time to time to boy sliares in the WBT of 
their business, nud to obtain adranees on them 
by equitable mortgage or otherwise (or the pur- 
poses of (beir busmea?, snd for conveatenoe the 
shares were generally taken in the name of B., 
who held them as trustee for the pattnership. B. 
deposited the certiScatea logethar with a oUmk 
transferof railway shares, bought with partnership 
moneys, and registered in his name, with a bank 
to secore moneys due to the bank from the firm. 
B. and T. became bankrupt, and no notice of the 
deposit was given to the railway company Until 
after the commencement of the bankruptcy : — 

Held, that as the sbam^ were bought with part- 
nership moneys, and intended to be used for tlie 
purposes of the partnership bu^ness, they were at 
the time of the bankruptcy in the order and dis- 
position of B. in his business, for llutt the busi- 
ness of the partnership was B.'s business, although 
another person was associated with him in it ; and 
further, that as do notico of tha deposit bod been 
given to the railway company, the shares were iu 
the order and dispoaition of B., by the consent 
and permission of the true owaer, under such cir- 
cumslauces thut B. was the reputed owner of 

Held, therefore, that the shares most pass to 
the trustee iu bankruptcy, unless they were 
taken out of the reputed owuersbip clause, Bank^ 
raptey Act, 1883, B. 44, siib-s. lil., by the proviso 
eioluding choses in action from the operation of 
the clause. 

HeJd by Cotton and Liudley, L.JJ., dUientienta 
Fry, L.J., that the shares were not choses in 
action within the rneuning of the proviso, and that 
they passe<l to the trustee. Order of itacon, V.C, 
(51 L. T. 354, 32 W. H, 974, 1884 Dig. ool. 43), 
affirmed. CkiLosiAL Bank v. Whinsby 
[30 Gh. D, aei, 63 I., T. 272, 33 W. B. BS2 (CA.) 

3. Trade Cnstom — Hiring of Fvraitare — 

Hotel Keeper— Bankrupley Act, 1883 (46 4 47 
Vict. c. 52). I. 44, lub-t. 3] Tlie custom for hotel- 
keepers to hire the furniture of their hotels is so 
notcrions, and has been so often proved, that it 
need not now be proved, but the Court will take 
judicial notice of it. And tbe custom extends, 
not only to furniture in the strictest sense of the 
word, but to all the articles which are necessary 
for the furuishing of an hotel for the purpose of 
using it as an hotel. — Tbe effect of the custom is 
absolutely to eiclude the reputation of owner- 
ship by the hotel-keeper of ull those articles iu 
the hotel, at the time of his bankruptcy, which 
are within the scope of the custi>m, without regard 
to the question whether the particular articles 
are or are not in fact hired by lum. Consequently, 
articles wliitJi ore his property subject to a mort- 
gage by bill of sale, will be excluded from the 
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opemtion of the reputed ownereiiip olauie. Ex 
parte TciWJinD. Ee Pabkeb (No. 3) 

[14 Q. B. D. 6Se, 04 1. J. 0. a 242, 
[63 I. T. 679, 33 W. B. 437 (CA.) 

4. Wife'i Separate Property in Fotteedon 

of BaAand — Marriage Setliemenl made ia Foreign 
Country.} The rule that a hoBband U a trustee 
Tor his wife <rf her separate property nhen no other 
trustee haa been appomted, appUefl to that which 
becoioes her aepatate property by virtue of a 
marriage contract entered mtn in a foreiftn 
country. — When, therefore, such property 
the posflesrion of a husband at the coramenc 
nf his bankruptcy it doea not paes to his trustee. 
Ex parte SiBBTH. He ScsE *kd Sibeth 
[14 Q. B. 0. 417, 64 I. J. Q. B. 322, 33 W. B. 666 
[(CA.) 

XVI. BAMKEirprOY— rETinOlt— Je( of Bank- 
ruptty— Failure to comply inith Bankruptiy Notice 
to pay Judgment I>tbl--~Appeal pending from 
Judgm^ staving Prooeedingi— IWsCTed'on of Se- 
giitrar— Bankruptcy Act, 1883 (46 & 47 Viet, 
r:. 52), ». 7, »ut-». 4.] The Court of Appeal will ■ 
not interfere with the eicrcise of discretion bj 
the regislrar, under sub-s. 4 of s. 7 of the Bank- 
ruptcy Act, 1883, in adjourning the liearing of, or 
nismisfling, a bankruptcy petition founded on 
non-compliaace with a bfinkruptcy notice in re- 
spect of a judgment debt, wlieii an appeal is 
]iending from the judgment, nnleea it is clear that 
the registrar could aSl have been right, — If the 
appeal appears to bo a bon&Jide one, the hearing 
of the baakniptcy petition ou^ht to be adjourned. 
— If the appeal is evidently frivolous, a receiving 
order ought to be made, notwithstanding its pen- 
dency. Ex parte Hetwobth. Re Rhodes 

[14 Q. B. D. 49, 64 L. J. Q. B. 198, 62 L. I. 201 
[(CA.) 

2. Dismigtal — A<yournment — "SuS^clenl 

Cau>« " — Prior Arrangement between Debtor and 
Creditors— Sankruptey Act, 1833 (46 4 47 Vict, 
e. 52), 1. 7 (3)] The fact that a debtor has, i 
^hortly before the presentation of a bankruptcy 
petition against him, entered into an arrange- ■ 
uient with nis creditors (to which the petitioner 
has DOt assented) is not, however beneficial to the 
creditors the terms of the arrangement may be, a 
" sufBoient caase " within the meaning of s, 7 (3) I 
of the Bankruptcy Act, 1883, for dismissing the 
petition. — And, there l>eing no jurisdiction under 
such circnmstaucea to dismiss the petition, there 
is no jurisdiction to adjourn tlie hearing of it with 
n view to its ultimate dismissal in case the 
arrangement shall be found to work weil. — The 
deciaion in Ex parte Dixon (13 Q. B. D. 118, 63 
L. J. Ch. 769, 50 L. T. 414, 32 W. K. S37), did 
not depend upon the particular terms of the 
arrangement in that case, but 6u the fact that the 
arrangement was made at such a time and in such 
,1 manner as not to bind dissentient creditors. 
Ex parte Okasi. Re Watsok , 

[16 Q. B. S. 399, 62 L. T. 736, 33 W, B. 890 I 
(CA.) 

3. Notice to ilierif of— Bankruptcy Act, 

1883 (46 ± 47 Fid. e, 52) t. 46 (ii.).] The notice 
to be setred tin. a sheriff of a banlauptcy petition j 
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having been presented against or by the debtor 
under the above section, need not necessarily be 
in writing. Curtis v. Waihbbook Ibon Co. 



Debt — Amendment of Petition — liankruplcg Aet, 
1883 (46 * 47 Fict. c. 52), n. 4, tub-i. 1 (g), 5. 6, 
T05 («u6-8. 3)J Underthe Bankruptcy Act, 1883, 
as under the Bankruptcy Act, 1S69, a mere tmgfee 
of a debt for an absolute beneficial owner is not 
entitled to present a bankruptcy petition against 
the debtor unless the cestui que triut, if capable ol 
dealing with the debt, joins as a co-petitioner.-- 
ExparU Culley (9 Ch. D.307) followed.— When »a 
act of bankruptcy has been committed by the failure 
of a debtor to comply witb a bankruptcy summooi, 
ttuy creditor may avail himself of it for the pur- 
pose of presenting a bankruptcy petition against 
the debtor ; the right to', petition is not limited to 
the creditor vi*ho baa served the bankruptcy notice. 
— A bankruptcy petition linving been presented 
by a bare trustee of a debt, and dismissed on the 
ground that the cestui que trvtt ought to have 
been joined as a petitioner, leave was given by the 
Court of Appeal (though more than three montha 
had elapsed since the presentation of the petition) 
to amend it by joining the eetfai que (ru«f, with 
her consent, but the appeUant was ordered to 
pay costs of the appeal, and the costs (if any) 

- — "*-" - ' t. Exports Deable. 

.34, 64 X. J. 0. B. 74, 
[S3 W. B. 440 (CA.) 

6. Signature — Petitimi by Creditor — 

Signature by Attorney — Bankmptoy Bulei, 1863, 
r. 125 — Appendix, Form No. lO.J A baikkraptcT 

Eetition by a'creditor may l>e signed on his behaU 
y his duly constituted attorney. — A power of 
attorney authorized the atlomej (inter alia) "to 
commence and carry on, or to defend, at law at in 
equity, all actions, suits, or other proceedings 
touching anything in which I or my snips or other 
personal estate may be in anywise concerned " : — 
Meld, that this power authorized the attorney to 
sign on behalf of his principal a bankruptcy peti- 
tion against a debtor of the principal. Ex parte 
Wallace. Ex parte Kichabdb. Re Wallacb, 
[14 Q. B. D. 23, 64 L. J. Q. B. 293, 
[61 L. T. 6B1, 33 V. B. 63 (O.A) 

Money received by petitioner from debtor 

during pendency of— Title of truslee. 

See Bankbdptct— Tbcsteb. 5. 
— — ■ Notice to sheriff of — Sale under execution. 

See Shebiff. 4, 5. 
Presented in wrong Court. 

See Bakkbcptct— KECEiTma Obdeb. 2. 
XVn, BABKBDPTCY — PEOOF — Amended.] 
Where after a composition payable at fiied dates- 
has been agreed upon, a creditor sends in an. 
amended proof for a larger sum, the trustee ia 
entitled to a reasonable time from the sending in. 
of such amended proof for payment of the amonikt 
due thereon. BcBOEsa v. Gillbspib 

[I D. ft E. 321 

2. "Debt or Liabilily"— Order of Bivorea 

Court for Pa jment of monthly or UKekly AUttutny — 
29 it 30 Vict. e. 32, «. 1—Bankrtqylcy Act, 1883 
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ITIl. BAXKBTIFTCT— PROOF— Mnfinuci. 
(4S <t 47 rScl. c. 52), s. 37— KfWo™ Acl. 18G& 
(32 * 33 rial. e. 62), e. 5.] Future weeklj 
or montbly jmyments of alimony, payable by o 
hnBbftnd by viituo of an order of the Divorce 
Court made under b. 1 of the Act 29 & 30 Viet. 
c. 32, are not capable of Tnluation, and are not a 
" debt or liabili^ " ■within the meaning of a. 37 of 
the Banirnptcy Act, 1S83. They cannot, there- 
fore, be proved in the tankmptcy of the huaband, 
and he is, notwithstanding Mb tenkruptcj, liable 
to continne the paymenta. Am^ars of paymenta 
of alimony, under such an order constitute a debt 
enfotcoabie nnder a. 5 of the Debtors' Act, 1S69. 
Deciaion of Cave, J., affirmed. Liston v. Lintos 
[10 Q. B. D. 339, 64 L. J. Q. B. 52B, B8 L. T. TBS, 
[38 W. B. 714, 49 J. 7. 697 (C,A.) 

8. Emdence — AdmiiaibiUtii — Admiiiion by 

Dead Man againet Inleregt— Bankrupt's Stalf- 
ment of Affairs — Jadgmenl DeU— Inquiry into 
Ot>n»id^atum.'] In order that an admisaion made 
by a dead man may be admissible in evidence on 
the ground tiat it was against hia intereat, it must ' 
have been actually against his intereat at the ' 
time when it was mode ; it is not sufficient that it 
might poftsibly turn out afterwards to have been 
against his intereat. — An admission made by a 
linkrapt in hia stalcmeot of afiairs that a debt is 
doe from him, is not after his death admiaaible 
evidence as against his assignee in bankruptcy of 
the exiatence of the debt, merely because it might 
tnm out that there was a surplus after paying the 
oreditors. Ijenve to appeal to H. L., from tlie 
decision of the C, A. (lub tiom. Ee parte Benell. 
Be ToHemaefte, 13 Q. B. D. 720; 54 L. J. Q. B. 
89 ; 51 L. T. 376 ; 33 W. R. 288 ; 1881 Dis., col. 
4i) refoBed. Ex parle Edwards. Be Tolle- 
HACBB ' - - 14 Q. B. D. 416 (C.A,) 

4. Joint and Separate estate — Truttee and 

Cestui que trust.'} J. by hia will bequeathed 

certain sums to each of hia children, and directed 

the trustees of his will to continue his business, 

and with the consent of his children to employ in , 

the btisinesa any part of the general estate, paying | 

interest for it, A bill in equity having bean filed I 

against the trustees by parties interested under ■ 

ttie will, an arrangemDnl; was entered into, by 

»hioh the sums to bo paid to J.'s children under 

the will were fixed at a certain amount, and the 

times of payment fixed, the trustees undertaking 

*o seoore payment by mortgages of the testator's 

estate, and to make snch assurances as the Court 

ahould think necessary or proper. The Court 

Sanctioned this arrangement, and the Appellants, 

J.'b children, assented to it. The mortgages were 

Hot executed, nor woa the money due to tho Ap- 

X>ellants pwd. One of the trustees became pos- 

Keseed of the whole property, and carried on tlic 

business alone, and aflerwanls filed a liquidation 

petition. 

An order was made in the Chancery suit, de- 
<sTaring that the Appellants were entitled to alien 
■ox> the property for the money due to them. The 
j%. ppellanta claimed to prove against the separate 
estate of tho liquidating debtor : — 

Hdd, reversing the decision of Cave, J. (o2 L. T. 
■299: W. N. (1884) 244), that until the arrange- i 
ment was carried out the trustees oE the will I 
remained trustees for the Appclknis in respect of 
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the money due to tliem, and tliorefore were Mve- 
rally aa well oa jointly liable, and were also 
severaUy liable because they had agreed to give 
mortgages, which, if properly drawn, would con- 
tain seveml covenonts to pay, and therefore tho 
Appellants were entitled to prove against the 
I debtor's separate estate. Ex parte Chaven, Ex 
! parle Knc. Be Isaajjt - 68 L. T. 71^ 

\W. H. (1886) 21 (OA) 

6. Judgiaeitt DeU—Ecideiiee.'] When in 

support of a claim to prove a debt in a banbmptey 
the only evidence of the debt is a judgment, and 
. that Judgment baa been obtained after the act of 
bajJmiptcy, the judgment debt cannot be proved. 
1 Ex parte Bohham. Re Tollemache 14 Q. B. D. 
[604, S4 L. J. a. B. 388, 62 I, I. IT, 33 W. K. 
, [6SB (CA.) 

6. Judgment BAt— Proof of Consideration 

^Evidence of Judgment.} When a claim is made 
t« prove in a bankruptcy in respect of a judg;ment 
debt, though the judgment is prima /ocieavidenoe 
of the debt, it is not conclusive evidence, and, if 
tbc eiroumstances arc suspicious, the Court will 
call upon the ckiimant to prove the oonaidenitjon 
tor the judgment, ond if he is unable to prove it, 
by reason of the loaa of documents, or tho lapae of 
time or otlierwise, thelproof will be rejected. — A 
Judgment may be proved by the production of a 
duly certified copy of an entry in the entry-book 
of juc^ments of the Court in which the judgment 
was recovered. Ex parte Anderbon. Be Tollb- 
UACHE - 14 a. B. S. 606, 64 I. J. ft. B. 3B8, 
[62 L T. TSe (C.A.) 

7. Married Women's Property Act, 1882 

C45d:46 Vict. c.lS), s.3—0iim of Proof.} Where 
a married womon lenda or entrusts her money to 
her husband for the purpose of any trade, Ac, 
carried on by him or otherwise, she cannot prove, 
for the purpose of votit^ only, or at all, until 
after the other creditors are satisfied. The onus 
of proof that the money was not lent tor such 
purposes is on the wife, iiporie District Bank 
DF London. lie Genebb - 34 W. E. 70 

B. Partnership— Deceated Partner — Trutt 

of Beal Estate to pay Debts~Ko Jteal Estate- 
Debts Stalute-^rred — Bankrupli^ of eoTUiittiing 
Partners—Proof by eaieeidart of Deceased Partner 
— Bute against proring in Competition iitith one"* 
own Creditors.} A devise of real estate upon 
trust to pay debts does not prevent the operation 
of the Statute of Limitations when the testator 
leaves no real estate to support tho trust. — A., B., 
and C. carried on business in co-partnership. In 
1875, A. retuxid ftom the firm, his share being 
|)ureh:ised by B. and C, the continuing partners. 
On ] lis retirement. A., at the request of the con- 
tinuing partners, paid certain mortgage debts of 
tho business, and took transfers to himself of 
these mortgage debts with the securities for tho 
same. He also at thcit request lent them money 
on mortgage of other portions of the partnership 
[iroperty. He died in 1876. B, and C. continued 
the business until 1883, when thoj became bank- 
rupt. At this time there were cash creditors of 
the old firm still unpaid, who carried in proofs 
against the joint estate of B. and C. The ciecators 
□r A. also carried in a proof against the sciiarato 
C 2 
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estates of B. and C. for (1) the balance of the pur- 
chase-money of A.*8 share ; (2) the mortgage debts 
paid off by A. on transfer to himself; (3) the 
moneys lent by A. on mortgage after his retire- 
ment. This proof was rejected by the trustee on 
the ground that to admit it would infringe against 
the rule forbidding a partner to prove in competi- 
tion with his own creditors : — Held, by Cave, J., 
that as the debts proved by the cash creditors 
were, as against A.'s estate, statute-barred, the 
rule did not apply, and that the proof must be 
admitted. Ex parte Smith. Be B&pburn 

[14 Q. B. D. 394, 64 L. J, Q. B. 422 

By secured creditor. 

See Bankruptcy — Secured Creditor. 

Loan society — Bankruptcy of borrowing 

member. 

See Company — Unregistered Com- 
pany. 2. 

Possibility of having to pay costs. 

See Executor — Actions. 1. 

Kejection of — Appeal — ^Notice of motion. 

See Bankruptcy — Appeal. 6. 

XYin. BANKBITFTCT — FBOTECTED TBANS- 
ACTIOK — Notice of Act of Bankruptcy — Onus of 
Proof — Judgment recovered after act of Bank- 
ruptcy — Bankruptcy Act, 1849 (12 <fc 13 Vict. 
c. 106), 8. 165.] When a creditor claims to prove 
in a bankruptcy in respect of a debt which came 
into existence after the commission of the act of 
bankruptcy on which the fiat was based (the 
bankruptcy being under the Bankruptcy Act, 
1849), the onus is on him to prove that he nad no 
notice of the act of bankruptcy before the creation 
of the debt. — Ex parte Schulte (Law Kep. 9 Ch. 
409, 30 L. T. 478, 22 W. R. 462) followed. Ex 
parte Revell. Be Tollemache (No. 2). 

[13 Q. B. D. 727, 64 L. J. Q. B. 92, 61 L. T. 

[879, 33 W. E. 289 (C.A.) 

2. Shiphuildinq Contract — Power for 

Buyer in the Event of Bankruptcy of Builder to 
use /Materials "belonging to Builder in completion 
of Ship."] A contract for the building of a ship 
provided that, if at any time the builder should 
cease working on the ship for fourteen days, or 
should allow the time for completion and delivery 
of the ship to expire for one month without the 
same having been completed and ready for de- 
livery, or in the event of the bankruptcy or 
insolvency of the builder, it should be lawful then 
and thenceforth for the buyer to cause the ship to 
be completed by any person he might see fit to 
employ, or to contract with some other person for 
the completion of the work agreed to he done by 
the builder, and to employ such materials belong- 
ing to the builder as should be then on his 
premises, and which should either have been in- 
tended to be, or be considered fit and applicable 
for the purpose : — 

Held, that, so far as this clause applied to the 
bankruptcy of the builder, it was void as against 
the trustee in his bankruptcy as being an attempt 
to control the user after bankruptcy of property 
vested in the bankrupt at the date of the bank- 
ruptcy, and as depriving the trustee of the right 



XVnL BAHKBTTFTCY— PEOTECTED TEAKS* 

UmGlSi— continued. 
to elect whether he would complete the ship or 
not as might seem most advantageous for the 
creditors under the bankruptcy, and transferring 
that right of election to the buyer : 

Held, also, that, this clause having been put in 
force by the buyer on the filing of a liquidation 
petition by the builder, the user of the Duilder's 
goods in t^e completion of the ship could not be 
justified on the ground of a subsequent cesser of 
work on the ship. Ex parte Barter. Ex parte 
Black. In re Walker - - 26 Ch. D. 510, 

[53 L. J. Gh. 802, 51 L. T. 811, 32 W. E. 809 (CA.) 

XIX. BAHKEXrPTCY— PEOTECnOK— De/attZ< in 

Payment of Instalment of Judgment Debt — Ckyia- 
mitment Order — Arrest of Debtor — Payment under 
Protest — Title of Trustee to Money paid — Bank- 
ruptcy Act, 1883, ss. 9, 121 — County Court Rules, 

1884, rr. 1-4.] After a commitment order had 
been issued by the Mayor's Court in London 
against a judgment debtor for default in payment 
of an instalment of the judgment debt, a receiving 
order was made against him under sect. 9 of the 
Bankruptcy Act, 1883 .—Held, by Cave, J., that 
the commitment order was not a process for con- 
tempt of Court, but to enforce payment of a debt 
provable in the bankruptcy, and that after the 
making of the receiving order the debtor was 
privileged from arrest. Ex parte Stewart, the 
Official Receiver. Be Ryley 15 Q. B. D. 829, 

[54 L. J. Q. B. 420, 83 W. E. 656 

2. Receiving Order — Arrest of Debtor 

between Date and signing of Order — Bankruptcy 
Act, 1883. 8. d— Bankruptcy Rules, 1883, r. 153; 
Appendix, Forms 29 and 30.] Having regard to 
the terms of sect. 9 of the Bankruptcy Act, 1883, 
as to the effect of a receiving order in protecting 
a debtor from arrest, the order must be deemed to 
have been " made " on the day it was pronounced, 
and therefore as protecting the debtor as from that 
day. 

Therefore, where a debtor had been arrested 
under an order of the Chancery Division made 
after the date of a receiving order pronounced 
before, but not drawn up and signed by the Re- 
gistrar (Bankruptcy Rules, 1883, r. 153, Appendix^ 
Forms 29 and 30) until after the arrest, he was 
ordered to be discharged, notwithstanding that 
he had by his counsel submitted to the order of 
attachment. 

Order of Kay, J., aflarmed. Re Mannixg 

[80 Ch. D. 480, 84 W. E. Ill (C.A) 

XX. BANKEUPTCY — EECEIVING OEDEE — 

County Court — Judgment summons for Committal 
— Transfer to Bankruptcy Court — Notice to Judg- 
ment Debtor— DebUyrs Act, 1869, s. 5 — Bankruptcy 
Act, 1883, s. 103, sub-s. 4 & b— Bankruptcy RvleSy 

1885, r. 268 (1) (a).] When a judgment summons 
for a committal comes before the judge of a county 
court, not having jurisdiction in bankruptcy, and 
he, being of opinion that a receiving order should 
be made in lieu of a committal, makes an order 
transferring the matter to the Bankruptcy Court, 
notice of the subsequent proceedings under the 
order of transfer must be served on the judgment 
debtor. — In such a case the Court of Banki-uptcy 
is not bound to act on the opinion of the county 
court judge, and to make a receiving order as of 
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eonHtmed. contiHued. 

ooime, but mnst exercise its judicial diacretion on the proceeds against the balance so paid by him 

hearing the caae on its merits. Ex parte Andrews, upon the bills : — Hdd (bv Pollock, B., and Di\y, J.X 

Me AsDKEws 15 Q. B. B. 335, 54 L. J. Q. B 572 that under the aboTe cixcumstanoes the Plaintiff 

2. JurisdietioH — Petition presented in «)iild not be considered to have abandoned or 

wrong Court—BanJcruptcyActylS83(^6d:41 Ficf. forfeited his right to the security, but tliat the 
c 52), 88. 95, 97.] If a bankruptcT petition is by in- Plaintiff \ra8 not entitled to stand in a better po- 
adyertence presented in a wrong bankruptcy court, sition than that which he would have occupied if 
the court to which it is presented has jurisdiction ^^ l^ad not negotiated the bills, in which ct\80 he 
to make a receiving order.— If, however, the peti- «>nld only have received a composition on the 
tion is wilfully presented in a wrong court, this is balance of his debt after deducting the value of 
a ground for dismissing it — ^The Divisional Court t^e security ; and that consequentlv ho was bound 
made a receiving order, which it held that the ^o account to the Defendants for the amount by 
county court ought to have made, and to which which the composition paid on the bills exceeded 
the debtor had raised no other objection than want ^^^ which would have been paid if the value of 
of jurisdiction, giving leave to the debtor to apply ^^^ security had been deducted before ascertain- 
afterwards to the Divisional Court to discharge the ing the amount of the composition. Baines r. 
order on any ground arising since the hearing in Wright - - 15 Q. B. D. 102, 53 L. T. 295 
the county court. Ex parte May. Be Bright- (Affirmed by C.A., W. N. (1886) 210) 

MORE 14 d. B. D. 87, 51 L. T. 710, 33 W. B. 598 2. Valuation of Security^Amendtnent of 

3. Petition founded on judgment Debt- Proofs-Bankruptcy Act, IS f^Sched. 2. r. 13.] 

Power of Court to inquire into Consideration- ^ mortgagee w&o has valued his security will m 

Bankruptcy Act, ISSS?*. 7 (fu*.).] The Court of ? proper case be allowed, under r 18 m bohed. 2 

Bankruptcy has power to go behind a judgment *°,^® ^""^J:^ ^^^"^^ ^^^ .yi^^"»*V^^ «^^^ P*^^* 

and to inquire into the conlderation for the judg- notwithstanding the opposition of a subsequent 

ment debt, not only at the instance of the trustee mortgagee. J^P^rte Arden. Ae Arden. ^mj 

in a bankruptcy upon a question of the proof of a ^' ^^^^ 1* **• B. D. 121, 51 L. T. 712, 88 ^'^ 

debt, but also at the instance of the judgment L*®** 

debtor himself, upon a petition by the judgment XXII. BAKEBUPTCT — SMALL BAKKBTTPT- 

creditor for a receiving order, and even though CIES — Summary Administration — Application by 

the debtor has consented to the judgment ; and, if Official Beceiver for — Evidence — Bauhruptcy Aoty 

on the hearing of the petition facts are alleged by 1883, «. \2\—Bule 237 (iV.)] The official receiver 

the debtor, of which evidence is tendered, and having reported to a county court registrar sitting 

which, if proved, would show that, notwithstand- in bankrupjtcy that the bankrupt's property was 

ing the judgment, there is, by reason of fraud or not likely to exceed £300 in value, asked for an 

otherwise, no real debt, the Court ought not to order for summary administration of the estate 

make a receiving order without first inquiring into under the above section, but the registrar refused 

the truth of the debtor's allegations. Ex parte to make the order unless the official receiver would • 

Kibble (L. K. 10 Ch. 373, 23 W. R. 433) discussed, support his report by affidavit, assigning no other 

Ex parte Lennox. -Be Lennox 55 L. J. Q. B 45, reason for refusal : — 

[34 W. E. 51, W. N. (1885) 189 (C.A.) Held, by Cave and Wills, JJ., that the registrar 

Effect of, in protecting debtor from aiTest. ^/^ ^o* ^^*l*lf<l to ^W^o ^» affidavit in support 

^ee Bankruptcy-Protection. ^^ *i® official reconFors report, and that such 

. . reports were intended to bo received by tlio Court 

Petition for. as prima fade evidence, and to bo acted upon as 

See Bankruptcy — Petition. such. 

3CXI. BAKKBIJFTGY — SECUEED CBEDITOB — Semhle, the above section gives a certain discro- 

€!ompo8ition — Deposit of Goods— Bill given for tion to the Court, and that a refusal must be based 

JDebt indorsed away— Composition paid to Indorsee upon reasonable grounds. Ex parte The Official 

-wiihout deducting Value of Security.'] The Plain- Receiver. Be Horniblow - 53 L. T. 155 

tiff gave credit to the Defendants for goods sold, Appeal— Leave. 

^nd made advances to them, goods being deposited ^ee Bankruptcy Appeal, 7. 

1)y the Defendants with the Plaintiff as security, ^ , _ , , . \ \» . ^ 

^nd bills being drawn by the Plaintiff and ac- ^^^^^ 77 I^e^onal order against official ro- 

^jepted by the Defendants for the amounts of the Sf ^^ o ' n a 

^oods sold and advances made.— The Plaintiff ^^^ Bankruptcy— Costs. 4. 

:»ndar8ed away such bills for value. During the XXni. BAKKBUPTCT — TKAJUZBf—Besidential 

^eurrency thereof the Defendants filed a petition Estate — Farming and Market Gardening for 

^ox liquidation by way of arrangement or compo- Pleasure — Live and Dead Stock — Bill of Sale — 

asition with their creditors under the Bankruptcy Order and Disposition — " Trade or Business *' — 

.J^ct, 1869. The creditors of the Defendants Bankruptcy Act, 1883, s. 44.] A person who 

^passed resolutions for the acceptance of a compo- occupies a residential property and engages in 

^tion. The holders of the bills, by arrangement farming and market gardening for his i)loaBuro, 

^between themselves and the Plaintiff, claimed and and carnes on the same at a profit, is not carrying 

"^vere paid the composition on the total amounts of on a ** trade or business " within the meaning of 

^he bills, the Plaintiff paying them the balance sect.44oftheBankruptcy Act, 1883, even although 

"thereof. The Plaintiff having realized his security he sells his surplus produce after supplying his 

1>y sale of the goods deposited claimed to hold household. — ^But if the primary intention is aban- 
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XXIII. BAmBUFTCT— TBASES— cOTitffluni. 

doned, Bud the bnaineBs is mrrtd on witli a view 
to proftt OB » means of livelihood, he will come 
-wiiiiia the miecbief of the section. Bo held, by 
Cave, J. EzparU SvLLY. i£e Wallis IIQ. B.D. : 
MO, 52 L. I. ess, 33 V. B. 733 
XXI7. BANEBUTTCT — IBTISTEE — Liquida- 
tion — Sclitme of arrangemint — PcwcEr of Board o/ ' 
Trade to Teguire Aeeounta from, IVus(ee— Bonfc- 
ruptcj Aet, 1883, ss. 102, 162 (ii.y\ Ex yorfe 
BoASD OP Trade. Be Hauvei V. K. (1884) 24S 

2. Beleate and Diicliarge of Tmaiee — 

Power of Board of Trade tq regvire Atxount— 
Banhniptn/ Ael, 1869, a. 126— ^anferupfej Act, 
1883, B. :02, »a5-». 5, 8. 162, aub->. 2.] A tnistce 
under the Bankniptc; Act, 1869, vho has obtained 
hJB statutory release and discharge under that 
Act, after the 25th of Aaguet, 1883 (the dale of 
the passing of the Bankruptcy Act, 1883), is not 
thereby relieved from reodeiiug an account to the 
Board of Trade of his receipts and payments as 
emch trustee if, on that date, he had in qIb hands 
any undistributed funds, although micb fundfl may 
have been disposed of by a Bubee([uent resolution of 
the creditota. So ftald, by Cave, J . ExparttBOARV 
or Tbade. Ite Chibley 11 Q. B. D. 408, 33 

[W. E. 708 

!. Bemoral by Conrl — Juriadidion — 

Viteretion of Begietrar — " Cauie ehtwn " — Satik- 
rtiptey Acl, 1869 (32 <£ 33 Vict. e. 71), i. 83.] The 
power given to the Court by sub-sect, i of sect. 83 of 
the Bankruptcy Act, 1869, to " remove any trustee I 
upon cause ahewn," authorizes the removal of one j 
of several co-trusteea witliout the removal of all. 
— "Cause sheim" does not mean only conduct 
amounting to fraud or dishonesty on the part of 
tie trustee ; it is enough to prove conduct — such 
as vexatious ohetructiou of the realization of the 
.estate in the interest of the debtor—whioh shews 
that it is DO longer fit that the trustee should 
Kmainattuslee.— Though the making of an order 

tion, and the Court of Appeal is bound to sec that 
cause was shewn iaorderlo found the jurisdiction 
of the registrar, yet, if the &cts are capable of 
two reasonable interpretations, the Ck>urt of 
Appeal will trust to the discretion of the registrar 
in uetermining which is the more reasonable in- 
teipretation of Hio two, and wCl not disturb his 
order for the removal of a trustee, he, from his 
acquaintance with the proceedings throughout, 
having far better means of judging than the Court 
of Appeal has. Ex parte Newiirc. Re Mansel 
[11 4. B. D. 177, H L. J, Q. B. 3U, 62 I. T. 202, 
[33 W. B. 142 (GA.) 

4- Title of — Bankruptcy Petition — Money 

paid by Debtor to his Solicitor U> Oppose Peiiiion^ 
Money bona fide paid by a debtor to his solicitor . 
to defray counsel a fees and other legal espenees 
in opposing proceedings in bankruptcy that have 
been commenced against him, cannot,'should ad- ' 
judication follow, be recovered from the solicitcr | 
by the trustee in hanktuptoy, even although the j 
BWicitor knew of the acts of bankruptcy on which 
the proceedings were based. Ex parte Payme. 
Be SiNCLAiB - - - IS ft. B. D. SIS 

8. TitU of^Relalion back — Bankruptcy 

Petition — Money received by petitioning Creditor's 
SoUettorfrom O^tor during pendency of Felilion, \ 
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and paid oeer to petitioning Creditor — lAability 
of Solicilor to refund to Triutee^-Prineipal atid 
Agent.'] Pending the bearing of a ifflntjuptoy 
petition, aud with notice of the act of bankruptcy 
on which it was fonndcd, the solicitor of tho 
petitioning creditor, as his agent, received from, 
the debtor various sums of money as consideration 
for successive adjournments of t^e hearing of the 
petition, and these sums he paid over, or accounted 
for, to his client (the petitioning creditor). After- 
wards an adjudication was ma& on the petition ; 
— Held, that, the tolicitor having received the 
money with notice of the act of honkraplcy to 
whicli the title of the trustee related back, the 
pavment by bim was a wrongful act, and he was 
liable to repay the money to the trustee, and was 
net dischai^^ by the payment to his own prind- 
po!. Exparte Edwards. Re Chapuah 
[13 Q. B. S. 747, SI L. I. 8B1, 33 W. B. 288 (CA.> 

S. Title of— -Relation back— Payment of 

Bankrvpt'i Money to procure Withdrawal of 
Criminal Proeeeution — Illegal Consideration — 
Bight of Trustee to recover from Payee.'] A bank- 
ing company commenced a proseoutioo against a 
customer for having obtained credit from them 
under false pretences, which is, by s. 13 of the 
; Debtor's Act, 1869, made a misdemeanor. At 
j this time the bank had notice of on act of bank- 
ruptcy committed by the customer. On the day 
on which the summons was (o be heard by the 



the magistrate would allow L 
withdrawn, he would pay the bank the sum 
which the customer had obtained from them by 
the false pretences. An application was made to 
the magistrate by the customer's solicitor to allow 
the aummQDS to be withdrawD, Tho application 
was asseoted to by the bank's solicitor and wa» 
granted by the magistrate. H. then paid the 
money to the bank. The bank manager oelieved 
lliat H. was paying the money out of his own 
pocket. The customer was soon afterwards ad- 
judicated ft bankrupt, upon the act of bankruptcy 
of which the bank had notice. The trustee in the 
l>ankruptcy discovered that the money which H. 
had paid to the bank had been previously handed 
to him by the bankrupt's wife, she liaviug, with 
the bankrupt's knowledge, taken it for the pur- 
pose of paying the bank out of a bag of money 
belonging to the banktup! ;^Ueld, by Stephen 
and Cave, JJ., that, tlie consideration for the pay- 
ment to the bank being the stifling of a prosecu- 
tion, there was no legal consideration, and that, 
though U., being in pari delicto, could not have 
recovered the money from the bank, the trustee,, 
to whom by virtue of the relation back of bis title 
to the act of baokroplcy, tho money really be- 
longed, could recover it. — Ex parte Caldecott (4 
Ch. D. 150) distinguished. — Leave to appeal to 
(he Court of Appeal refiiscd. J5c parte Wolvbr- 

UAUPTOK AND STAFFOBnSHlBE BANKING CoHFANT. 

Be Caufbell - 14 Q. B. D. 32, S3 W. B. S42 

7. Title of—BeJatioH back — Assignment 

of DM — Ship — Building Contract — Completion 
by Trustee.] A shipbuilder agreed to build a 
vessel, the price to ha paid in specified instal- 
ments. Part of the work having been done, bnt 
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XXIV. BAaKAVFTCT— TBVBTEE— omMiaAf. 

less than the ralne of anch put having been paid 
to the bnOder, he cbarged in ^todi of a creditor 

the instalmeat dne to him on the deliver; of the 
vrasel. Before the ship wag completed he became 
bankrnpL The trustef^ in the bankraptc; com- 
pleted the vessel, and in so doing eipended leas 
than the amoout which remained to be paid b; 
the purchaser : — Hdd, that the charge, being 
apoo money which had been already earned by 
the builder, was vahd as against tbe tmstee,— -& 
parte Nicholt (22 Ch. D. 782) and Tooth v. EaUeH 
(Law B^. i Ch. 242) disttogaished. Ex parte 
MofiB. Exparle Hawks. lie Towabd 

[14 0. B. D. 310, H I. J Q. B. 126, 63 I. T. 
[188 (C.A.) 

8. Tide qf—Sflation back.} The title of 

a tmstee in hanbmpCejr to the bankrupt's property 
relates back mider s. 11 of the Bankniptcy Act, 
IS69, to the original act of bankmptey, althoogh 
compoaititHt proceedings were taken in the first 
instance which were afterwards superseded by 
Innkmptoy. When snch a eapcisesaion ta^es 
place the title of the tmstee in bankrnptey is 
prior to that of a creditor, who has seized and sold 
the dAtofa goods with notice of the original act 
of bankruptcy. Bakoon e. Eblebs, Seel & Co. 

[1 C. ft B. 432 
Action — Adoption by tmsteo of bankmpt'a 

defence. 

See Pkactice— PABTiEa. 5. 
Action by, in official name — InBolvencj — 

fiecnrity for costs. 

Ike Practice — Costs. 18, 19. 
Composidon pmceedinga — Default by tmatee. 

See Bankritptcy— CoMPOSiTios. 7. 
Coals — Appearing on appeal. 

See BANKBUPTcy — Affeai. 3. 
■ Creditors' deed— Trustee under — Liability 

to account to trustee in baakruptoy. 

See Cbedhobs' Dsed. 1. 
Diaclaimer by. 

See Bahsbuftci — Discluubb. 
Exercise of power of appointment by. 

Bee Bankbcftcy— Assets. 1. 
Official receiver acting as — -Powers of — Sale. 

See Banbbuptoy — Official Received. 2. 
BAKZEDPTCT— Appellanl^-Appeal to House of 

See PttAMicE — Appeal. 1. 

Bill of sale — ProviMon as to grantor's bank- 
ruptcy. 
See Bill of Bale — Fobmalitjes. 6. 

Creditor's deed. 

See Cbkditobb' Deed. 

Forfeiture on — Settlement. 

Bee Sbttlbhent— FoBPEiTURE Clause. 

JUalidoualy procuring adjudication — Action 

See Chaufertt. 

Voluntary settlement — Bankruptcy Act, 

1883, B. 47. 

See VOLDNTABT CONVEYANCE. 2, 3. 

XUXBUFICT IHtnCE. 

See BAHisiJFTtnr — A.01 or Bamebuptci. 
■ ■ 1,2.|'. .. ... 



! BAVKBVPTCT RULES. 

I See List <^ Rules at banning of 

B&FrailAL BXOIBTZB— Eutry of date of birth 
— Evidence. 

See Etidehce. 3. 
BMtBIBTBa— Appeal— Third coooBel— Costs-- 

TaiatioD. 

See SoLicrrott — Bm. of Caers. 23. 
Fees — Be&esbers. 

See Pbactice — Costs. 3, 4, 24, 
Opinion — Privilege. 

See PttAcmcE— DiscoTEBT — Doccmestb, 
8. 
Quebec — Bemuneration— Bight lo recover 

See Colonial La«. 2. 

Revising. 

See Pasliahest. 2, 5 — 8, 
BASTARDY — Sammom — Seirice in SMtlaad — 
Juriidictioa 0/ Jtitficef toliere Pulafite fiitJter re-. 
lident in Scotland — Battardy Loot Ameadmenl 
Act, 1872 (35 A 36 Viet. c. 65)— Summary jHrie- 
diction (Proce«) Jet, 1881 (44 lE 45 Vi'cl. c. 24), 
SI. 4, 6.] The Summary Jurisdiction (Process) 
Act, 1881 (44 * 45 Vict. c. 21) does not enable a 
bastardy summons to be issued by justices in Eng- 
land and served in Soollsnd upon the putative 
fatlier domiciled aud re^^ident in Scotland ; and if 
a, summons is so served and the putative father 
does not appear before the justices they have no 
jurisdiction to make a bastardy order against him. 
So beld,aSSiaiiag the decision of tl^ Court of 
Appeal (12 Q. B. D. 261, 53 L. J. M. a 69, 50 
L. T. 397, 32 W. B. 398, 48 J. P. 324, 1884 Dig. 
Col. 53). Berkley v. Thoupmin 10 App. Caa. 4S, 
[54 L. J. H. C. 67, 62 L. T. 1, 33 W. B. 6SS, 
[49 J. P. 2T6 (H.I., E.) 

2. Time—Biglit to Order more than heeiije 

month* after Birth of Chad— 35 * 3G Firt. c. B5, 
8. 3—36 Ftct. e.9, >. 5,] Parent by putative 
father of a bastard, of money, in pursuance of ru 
order obtained under 36 VicL c. 9. s. 6, by the 
guardinns of the union in which the mother be- 
comes chargeable, is not such a payment under 
35 & 36 Vict. 0. 65, s. 3. as entitles the mother to 
make an application on her own behalf for an 
order against the fatlier more than twelve montlis 
after the birth of the child. 

On the 3rd of August, 1883, the Respondent, an 
iaraateof theS. workliouae, gave birth to a bastard 
child. On the 26th of July, 1884, wliile she was 
still an inmate of the S. workhouse with her child, 
the guardians of tbe parish applied for a bastardy 
summons against the Appellant as the putative 
father of the child, and on the 11th of August, 
1884, an order was made agaiost tlie Appellant 
adjudging hitQ to pay a weekly sum towards the 
relief of the child. On the Ist of September, 1884, 
the Appellant paid two several sums to the guar- 

I dians under the said order, but made no other pay- 
ments, either to tiie guucdiansor tlic Rospundeut. 
Subsequently the Respondent discharged herself 

I and her cliild from the workhouse, so that the 
child became no longer chargeable to the parish. 
On the 8th of December, 1884, she applied for a 
bastardy summonB against tlie Appefl^i^t, nt the 

1 hearing of which, the .Appellant cifipeaced. and 
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contended that the order could not be made as the 
Begpondent wa< too late in her application. The 
magistrate, howoTer, held that the order obtained 
by the guardians was praotically an order obtained 
by the mother, and made the order in her hvour. 
Hfld, that the magistrate had no jurisdiction to 
make the order, as the order obtained by the 
cnaiiliaDB could not be treated sb tliough obtained 
by the mother, vhose application on bee omi 
behalf iFas not mode until more than twelve 
months after the birth of the child, and was con- 
aequcnUy out of time. BuJiiNaTON n. Ctpi.eb 

[62 L. T. S64, 49 3. T. SS2 

3. Witneii — VotuntaTy Attendance — Re- 

fmal to give Evidence — Power of Jutlicet to com- 
mit— 1 & 8 Viet. e. 101, i. ^0~Batla^dy Laics 
Jmendment Aet, 1872 (35 4 36 Vict c. 65). ». 4.] 
By 7 & 8 Vict. c. 101, s. 70, justices may at the 
requBit of any party to haatardy proceedings before 
them Bummon any pereon to appear and give 
evidence upon the matter of such proceedings, and 
if the person summoned neglect or refuse to appear, 
the jUBtice by warrant may require such person to 
be brought Mfure him or any justices before whom 
Buch proceeding are to be had, " and if any per- 
son coming or brought before any such justice in 
any such prooeedlngB refuse (o give evidence 
thereon," the justices may commit such person to 
the house of correction : — Held (by Grove and 
Hawkins, JJ., Smith, J., dissenting), that the 
power to commit eitendtd to any witnesa, and was 
not confined to witueaseB who appeared iu answer 
io a Bummons or warrant Reo. v. Flavell aud 
Ahotueb, Lbahingtok, JJ. - 14 Q. B. D. 864, 
[02 L. T. 1S3, 33 W. B. S43, IS Cox, C. C. 660, 
[49 J. r. 406 
BEEB HOTTBE. 

See Ink. 
BENEFICE. 

See Ecclesiastical Law. 
Advowson. 

See Advowson. 
BETTIIT&. 

SeeGAxrsa. 
BILL OP COSTS. 

See eouciTOB — Bill or Cobtb. 
BILL or EXCEAK&E (and PBOMI8S0BT ITOTS) 
— AccepUince in Blanh— Bight to fiU «p Draintt'e 
Name after Sealh of Acceptor — Praicipal 
Surety — Diicharge of Surety ' ' 
A bill of exchange accept 
8ideration,with thediawers 
be completed by the drawer's name being added 
after the death of the acceptor. 

A doblor gave liis creditor, a bill of exchange 
accepted by himself, but with the drawer's name 
left blank. The Plaintiff at the same time, aa a 
surety, deposited with the creditor eertificatea of 
stock in a joint stock company as collateral secu- 
rity for the debt. 

The debtor died without the creditor having 
filled in the name of the drawer, and his estut« 
was insolveut. 

The bill was never preaentod for payment, nor 
wasnoticegivenlothe FlaiutiSofita non-payment: 
— ffdd, tbkt the creditor had not discharged the j 
Fkiutiff from his suretyship by his omission to 
fill up the drawer's name and to give notice of I 



BILL or EZCEAKQE (uid FB01IIB80BT KOTE) 

I ■ — continued. 

, the non-payment of the bill to the Plamtiff. Cab- 
I TEB v. White - 2S Ch. D. 668, S4 L. J. Ch. 138, 
j [80 1. T. 670, 32 W. B. 8TO (Ci.) 

2. Conflict of Law — Foreign Indane- 

tnenf.] Bills of exchange were drawn in Fiance 
by a domiciled Frenchman in the French lan- 
guage, in English form, on an Engliah company, 
who duly accepted them. The diawer indorsed 
the bills and sent them to an Engliahman in 
England I— 

Held, by Pearson, J., that the acceptor could 
not dispute the negotiahility of the bills by reason 
of the indorsements being invalid according to 
French law. He MahseillesExtenbion Railway 
AMD Land Co. EuALLPAOE'a abd Brandoh's 
Cases - - - - 30 Oh. S. 598 

3. Consideration — Promiasory noto in 

consideration of future services — Unite v. Eulte 
(17 C. B.7Il)diaapprovedof. Milleb r. UcKen- 
ziE - - - - 47 Amer. B. BA (U.S.) 

4. Securitieg for — Appropriaticm — Ac- 
ceptances for AccotmaHdalion of Lhuieer — Eemit- 
tancea to cover Aeceptancea — Imotnency of Accmtor 
— Speeifie Appropriation — Inlereit i^vdited by 
Acceptor to jDrawer.] A banker iu London was 
in the habit ot* accepting for the accommodation 
of a customer, a merchant in Sweden, bills drawn 
on him by the merchant, who used to remit other 
bills to the banker to put liim in funds to meet 
the acceptances when they became due. The 
banker, wiih the knowledge of the customer, 
generally discounted the remitted bills before 
they fell due, and paid the proceeds to his cnnent 
account with his own bankers. He rendered 
yearly accounts to the cnstomer, and in those 
accounts he credited him with interest on the 
amounts of the remitted bills from their due 
dates, and debited him witli interest on the 
amounts which he paid in discharge of the ac- 
ceptances. The amounts of the bills remitted by 
tUe customer did not always exactly correspond 
with the amounts of the acceptances wliich the; 
were intended to cover. In April, 1883, the 
banker accepted a bill for £450 drawn on him 
by the customer, and maturing on the 21st of 
July. On the 13th of July the cnstomer sent to 
the banker a bill for £150 upon W., of London, 
payable at sight. This bill was received by the 
banker on the 17Ui of July, and the proceeds were 
paid to his bankers and carKed to his current 
account On the 20th of July the banker stopped 
payment. Uis acceptance for £150 was dis- 
hououred the next day, and the customer had to 
pay it. In November, 1883, the banker Bled a 
liquidation petition : — 

Held, that the remitted bill for £4aO vras not 
specifically appropriated to meet the banker's 
acceptance for £150, and that, as the amount of 
the bill had been received by the banker before 
the commencement of the liqnidation. the cus- 
tomer was not entitled to the proceeds in specie, 
but could only prove for the amount as a debt in 
the liquidation. 

SenMe, that, if the remitted bill had remained 
in specie at the commencement of the liquidation, 
the customer would, on retiring the acceptance, 
have been entitled to have the bill returned to 
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— continued, ' — continued. 



him. — Be Gothenburg Commercial Co. (44 L. T. 
166, 29 W. R. 358) approved and followed. Ex 
parte Neck. Re Bboad - 13 (t B. D. 740, 
[54 L. J. a. B. 79, 61 L. T. 388, 32 W. B. 912 (C. A.) 



6. Securities for — Appropriation of Con- 
signments — Bill of Exchange drav^n against Goods 
— Insolvency of Acceptor — Bights of Bill-holder 
and Drawer — Interest credited by Acceptor to 
Drawer."] Bankers in London, at the request of 
M., who was acting as the agent in London of S., 
a merchant at Shanghai, on the 16th of March, 
1883, granted to S. a letter of credit for £20,000. 
The letter authorized S. "to draw on us four 
months* sight for any sums not exceeding £20,000, 
such draft or drafts to be accompanied by bills 
of lading and invoices of tea, purchased accord- 
ing to order of M., and shipped by steamers to 
London, and marine insurance policies relating 
thereto, and these documents to be surrendered to 
us against our acceptances. And we hereby agree 
with you, and also as a separate engagement with 
the bond fide holders respectively of the bills 
drawn in complianoe with tne terms of this credit, 
that the same shall be duly accepted on presen- 
tation and paid at maturity, if drawn and nego- 
tiated on or before the Slst of December, 1883." 
It was agreed that a commission of 1 per cent, 
should be paid to the bankers on all drafts drawn 
under the credit, and M. agreed that he would 
meet all the acceptances on or before their due 
dates, "the usual rate of 2^ per cent, being 
allowed on all prepayments." Bills were drawn 
by S. under this credit against various parcels of 
tea consi^ed by him to M. for sale. In each 
case the bill mentioned the parcel of tea against 
which it was drawn, and purported to be drawn 
under the letter of credit, tlie date of which was 
mentioned, and the bills of lading and other 
shipping documents were in each case attached to 
the bill. S., in each case, advised the bankers of 
the drawing of the bill, mentioning the tea 
against which it was drawn and the name of the 
vessel by which it was shipped. S. discounted 
the bills with a Chinese bank, and their agent in 
London presented the bills for acceptance, and in 
exchange for the acceptance delivered the bills 
of lading and other documents attached to the 
London bankers, in whoso name the tea was then 
warehoused with a dock company. As M. from 
time to time required portions of the tea for 
delivery to purchasers, the bankers handed to him 
warrants or delivery orders, he paying them the 
value of the tea comprised therein. The moneys 
thus received were paid to the credit of the 
general current account of the bankers with 
their own bankers. In an account in their books 
with M., they debited him with the amoimts of 
the acceptances and credited him with the 
amounts received by the sales and with 2J per 
cent, according to the agreement. — The London 
bankers suspended payment and filed a liquida- 
tion petition before their acceptances matured : — 
Eeld^ that, having regard to the terms of the 
letter of credit,* the bill-holders could not claim 
any specific appropriation of the teas to meet the 
acceptances : — But, held^ that S. was entitled to 
have the teas which remained in specie at the 



; date of the suspension (but not the proceeds of 
the sale of the teas which were sold before the 
suspension), applied in payment of the accept- 
ances.— FnVfe V. Forbes (4 D. F. & J. 409, 7 L. T. 
' 261, 11 W. R. 4) distinguished. Ex parte Dkver 
' (or D£VEKS). Be SrsE (No. 1) 13 CI. B. D. 766. 

[51 L. T. 437, 33 W. B. 290 (C A.) 

6. Securities for — Appropriation — Mar- 

ginal Advice — Stoj^ntge in transitu — Notice to 
Consignees to hold Proceeds of Croods.] A firm at 
Liverpool and a firm at Peruambuco employed B. 
as their agent at New York. According to their 
course of business the firm at Pernambuco 
received orders from persons there to purchase 
goods at New York. The firm instructed the 
Liverpool firm, who instructed B. B. then pur- 
cliased the goods in New York and shipped 
them to the firm at Pernambuco with the bills of 
lading. B. drew bills on the Liverpool firm to 
pay for the goods, but not for the precise amount 
of the shipments, and sold the bills in New 
York. B. advised the Liverpool firm of the bills, 
and with the advice forwarded a statement of his 
account with them. To each bill was attached a 
counterfoil headed " Advice of draft," and con- 
taining a memorandum of amount of the bill and 
the name of the drawer, with the words "Against 
shipments per (naming the vessel). Please pro- 
tect the draft as advised above." The Liverpogl 
firm on the bills being presented to them for 
acceptance detached the counterfoils and kept 
them in their own possession. The Plaintiffs 
were the holders for value of bills drawn on the 
Liverpool firm in accordance with this course of 
dealing, the goods having been shipped by B. to 
the Pernambuco firm and the bills of lading 
being also sent to that firm. 

On the 10th of June, 1879, the Liverpool firm 
stopped payment, and on the same day B. tele- 
graphed to the Pernambuco firm as follows: 
" Having pledged documents and shipments (nam- 
ing the vessel) hold proceeds for P. & Co. (the 
Pkintiffs)." The ship arrived on the 11th of 
June, but the bills of lading had been previously 
delivered to the purchasers of the goods. 

The three bills having been dishonoured by 
the Liverpool firm, the Plaintiffs brought an 
action against' the Pernambuco firm claiming to 
have the bills paid out of the proceeds of the 
goods as having been specifically appropriated to 
meet the bills, and also relying on the telegram 
as having stopped the goods in transitu : — 

Held (affirming the decision of Bacon, V.O.) 
(26 Ch. D. 755, 63 L. J. Ch. 1134, 51 L. T. 16, 5 
Asp. M. C. 245, 1884 Dig. Col. 56), that there was 
no specific appropriation of the goods either by 
the course of dealing or by the ** advice of draft " 
attached to the bills. Frith v. Forbes (4 D. F. & J. 
409, 7 L. T. 261, 11 W. R. 4) distinguished. 

Bobey & Co*s Perseverance Ironworks v. OUier 
(Law Rep. 7 Ch. 695) approved. 

Heldf also, that the telegram to the Pernambuco 
firm was not effectual to stop the goods in 
transitu. 

Quaere^ whether under any circumstances a 
notice to stop goods in transitu can be effectual, 
if addressed to the consignees only, and not to 
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— enniinued. 
the owner or mastei of the ship irhicU cames 
them. Phelfs, Stoeeb A Co. v. Cohbbr 

[29 Ch. D. 913, H I. X Cli. lOlT, 62 L. T, BT3, 
[33 W. B. 828 (C.A.) 
7. Seeuriiies/or — Appropriatioa — Equit- 
able Alignment — Direelioa on Sill to cliarge it to 
,iccoun( of Cargo at admttd — Contemporaneoxa 
Letter of Advice.l A. purchnsed from B, & Co, 
io America a bill of exohango dated the 5th of 
Aneiut. 1875, payable sixty days after aight, for 
£2500 drawn upon K. in London, on the face of ' 
which was a direction " to charge the samo on 
account of cbetse per Bri'fannic and lard per 
Greece aa advised," and on tlie same day B. 4 Co. 
wrote to K. a letter of advice, inclosing bills of 
lading for the cheese and lard, and informing K,, 
that aa againat these they valued on him at aiity 
daya' aiglit for £2500 favour A. The bill was 
not accepted, K. having heard that B. & Co. had 
BUipended payment on the 7lh of August; but, 
on the alrival of tbe consignmenta in England, 
K. took poeaession of them and realized them, 
receiving the proceeds, ont of which he claimed 
to retain a balance due to him on the general 
account between him and B. & Co. 

From the evidence as to the course of dealing 
between A. and B. & Co. if appeared that B. & Co. 
bad for many years previously been in the habit 
of consigning American produce to K. , and draw- 
ing bilta on him in a aimitar form to that of the 
5tE of Anguat, but that there bad not been any 
practice of specifically appropriating the remit- 
tances to meet any particular billa. 

A. brought an action against E. and the 
trustee in bankruptcy of B. & Co. claiming to be 
entitled to a ciia^e on the proceeds of the cbecse 
and lard in priority to all other persons. No ques- 
tion was raised as between K. and the trustee 



decision of Chitty, J.), that A. 
to the charge claimed, either (1) on the ground 
that the direction on tbe face of the biL of 
ezobange operated aa an equitable asaignmcnt ; 
or (2) that on the authority of Friih v. Forbes 
(4 D. F. 4 J. 109), tbe letter of advice created a 
speeijc appropriation of the remittances to meet ' 
the biU in favour of B. & Co., the benefit of 
whicii waa transferred to A. by the direction on 
tbe IjiU of exchange. 

The case of Fnth v. Forbee, if and in so far as , 
it is intended to lay down that, aa a general ^ 
principle of law, sucb a letter of iidvice created a 
apeoific appropriation in favour of tbe conaignora . 
and drawers of the bill,.the benefit of wliich was 
transferred by the direction on the bill to the 
bill-holdera — is erroneous, and must not be I'oJ- 
lowed. Bbown, Shipley, 4 Co. v. Kouoh 

[29 Cb. D. 843, M L. J. Ch. 1024, 52 I. T. 878, 
[34 W. B. B (CA.) ' 

8. Seeuritkifor — Speeijk Appropriation 

of Btmj'Wancef— JWicioI IneolTeney of Draicer I 
and Acceplor — Application of flemiHan^es re- | 
maining in Specie — Rale in Ex parte Waring.] ■ 
BanlcetB in London granted to merchants in i 
Ceylon a letter of credit, iiutborizing the merahanta 
to draw on tbern at three, four, or six montha' I 
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— conlinaed. 
Bight, for any anms not exceeding £10,000 at one 
time, tbe drafts to be covered within two, three, 
or five months (according aa they had been issoed 
at three, four, or aix montha), by remittancoa on 
good London bouses. And the bankers thereby 
agreed with the mercbanta, and also, as a separate 
engagement, witb tbe bond Jide holders re- 
8[)cctively of the bills, that the billa shonld he 
duly accepted on preacntation, and paid at' 
matnrity. The courae of dealing between the 
IBtrties was this — it the remittances sent as cover 
f'.r the merchant's drafts matured later than ttie 
drafts accepteJ, interest was debited by the 
bankers aguinet the merebants from tbe ^te of 
the maturity of tbe acceptances to that of the 
maturity of the remittances, while, if ttie remit- 
tances matured earlier than the acceptances, in- 
terest waa credited to the mercbanta. Inall cases 
the bankers dealt with the remittances aa they 
thought expedient, and the proceeds were paid 
into the general tanking account of their firm. 
Under this letter of credit a number of blllBwere 



by the mcTchauts to cover the acceptances, the 
letters which accompanied the remittancoa always 
describing them as sent to cover particular drafts 
which were specifled in the letters. The baniers 
stopped payment and filed a liquidation petition, 
under which a trustee was afterwards appointed. 
Ill consequence of their atopjiage the merchants 
also stopped payment. At the date of the liquida- 
tion petition acceptancee under the letter of 
credit to the amount of £11,535 were ivutstanding, 
to meet which the bankers had received bom the 
merchants reoiittancca tu the amount of £3009, 
of vhioh two billa remained in specie in tbe 
lianda of the bankers, the others having been con- 
verted by them into cash. After the filing of the 
|H.'titioii tvro other bills, which had been posted by 
the merchants tiefore ti.ey knew of the atoppege 
of the bankers, came into the bands of the re- 
ceiver appointed under the petition. The mer- 
chauta' firm coniisted of two partnerB, one of 
whom waa insane, and resident in Gbrmany. 
The same partner procured an adjudication of In- 
solvency agaicBt himself in Ceylon, and nndei 
this insolvency an assignee was appointed. The 
same partner deposed that " under this insolvency 
Illy estate, and also the estate of my firm, so far 
as legally can be, is now hiding administered," and 
tliis evidence was not contradicted : — Beld, that 
the joint estate of the merchants, as well as that 
of the bankers, was under a forced ndiuiiiiBtration, 
and that consequently the rule in Ex ptcrte 
Waring (19 Ves. 345, 2 Kose, 182) applied.— fleid, 
therefore, that the proceeds of tiie four remitted 
bills which were in specie at the commencement 
of the liquidation must be applied, notln paying 
the whole of the ucceplanceB rateably, nor in pay- 
ing mteahly aU those acceptances to meet'Whioh 
remittances bad been sent before the filing of the 
liquidation petition, but in paying those aoot^t- 
ancea to meet which the four billa had been ap- 
propriated by the letters with which they wer» 
sent. — When remittances are sent under tmch cir- 
cumstances to cover drafia of the remitter accepted 
by the remittee, the remittee may, so lotit; kg ne is 
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solvent, be entitled, b; mercantile usage or tbe 
oonneof dealing' between t bo parties, to deal with 
the lemittances as he pleasea ; but, bo eoon as he 
beccBnes insolvent, the remitter is entitled to in- 
met on haiing the rcmittanoea applied in paying 
the aoceptauces, and that right is the foundation 
of the rule in Ex parte WanJig (19 Voa. 345, 
2 Bose, 1S2), but the rigbt extends only to thoae 
rentittanceB which temnin in specie at the date of 
the in«olTeacT. £ai parte Devie. In re Suse, 
(No. S.) - 14 a B. S. 611, S4 L. J. Q. B. 300, 
[53 L. T. 131, 33 W. B. 686 (C,A.) 
Aoceptance and payment of, by creditors 

after notice of debtor's bankruptcy. 

See BjNKBnpTCY — Mcthal Deauhgs. 
Agreement in form of Promisaory Note — 

See Betence. 9. 



See Ship — Bill op Ladisg. 
BUX OF SALE :— 

I. FOMfAUTIES. 

IL Opk&ation. 

ITT. FoBSESsioN. 

XV. Bboutbatioh. 
L BUI or BAIE-^FOBHALirrEB— D«fren>tt 
o/ Grantor — Two diitinct Trade» carried on 
lame Premiies^Onli/ one deicribed — 11 Vict. c. J 
4. 10.] The omieaion of a part of the desciipti 



of the grantor of a, bill of Bale, which was neither 
intended nor calculated to deceive, and did not iu 
bet deceive, will not, if the rest of the descrip- 
tion is correct, invalidate tbe bill of sale. 

The onui of proof of tbo omission being intended 
(r cAlonlated to deceive is upon the person who 
ifflpngnB the validity of tbe bill of sale ou such 
poaaA, Tbbossell v. Mabse - S3 L. T. 321 

S. Form — Chattels a/ierwarda brought 

upon PremiMt—Bith of Sale Act, 1SS2 (15 & 16 
fict. e. ia\ u. i. 9.] A bill of sale to eeonre an 
advfuice of money is void as not being in accord- 
ance with the form in tbe schedule to the above 
Act, if it contains a clause purporting to assigQ 
by way of security property which during the 
continuance of the eecuiity may be brought upon 
the premises in addition to or iu substitution for 
that Bpecifically assigned bv it. Levy «. Poises 
[12 I. T. 561, W. K. (ISSB) 76 
The above case was overrule by the Court of 
A.ppeiil in Cbobber v. Mjjeweli, W. K. (1BB6) B5 
[(C.A.J 

3. Form — InUrett — Lump Sam foi — 

^iOa of Sale Act, 1882 (45 4 46 Vict. c. 43), i. 9. 
St^ted^ A bill of sale, given by way of aecuritj 
for £30 advajiced and £5 interest thereon, pro- 
vided that tbe grantor should pay tbe principal 
BQm, together with the interest then due, by hve 
equal monthly payments of ^/oach. Tliere wur 
^ power to seiM and sell the goods (inter alia) 
<»a default in payment of the sum secured at thu 
Uxne provided f(a payment. 

Hdil, by Coleridge, C.J.. and Malhew, J., that 
Ibue inter^ was properly stated in accordance? 
~With the form in the schedule to the Bills of Sale 



L BILL OF aALB-TOItlULITIZS— oottltiMHd. 

Act, 1882, and that the till of sale was valid. 
TnoRp c. Creqeeij 55 L. J. Q. B. BO, 33 W, B. 844 

4. Fona—SHpalaled Time /or Faymenl 

—Seven Days after Vemand^BiUt of Side Act 
(1878) Amendment Act, 1882 (45 * 46 Viet. c. 43), 
n-lt^andSckedute-l Abijl of sale wasgivenl^ 
way of indemnity to the grantee ou his becoming 
seouritj for tbe payment by tlie gnuitor of a aum of 
money, being an instalment of a composition due 
by him to his creditors. Tbe grautoragreed that ho 
would pay the said aum of money to bis creditors 
on a given day, and tbe bill of s^o provided tliat 
if be did not pay the niouey on tho day named, 
and the grantee should be obliged to pay the same, 
tbe grantor would repay to the grantee the amount 
witmn seven days after demand iu writiog, with 
power in default to tlie grantee to seize and sell 
the goods : — Held, on tbe authority of Heihering- 
Ion V. Groome (13 Q. B. D. 789, 53 L. 3. Q. B. 

, 576,51 L. T. 412, 33 W. E. 103> that tho bill of 
, sale did not contain an agreement to pay the 
I money secured at a stipulate time in aocordanoe 
' with the form given iu the schedule of the Bills 
of Sale Act (1878) Amendment Act, 1882, and 
waa therefore void. Sibley v. Higqs 15 Q. B. D. 
, [610, 54 L. J. 0- B. 525, 33 W. B. 748 

5. Fo™— Time for Paytaent—SilU of 

, SaU Jet, 1882 (45 4 46 Viet. e. 43), ». 9.] A bill 

1 of sale given by way of security for payment of 
I money contained an agreement by the grantor to 
I pay principal and interest up to demuid within 
twenty-four honra after demand in vmting; — 
Edd, that the bill of sale waa void under the 
above section, as not being in accordance with 
the prescribed form, the agreement to pay twenty- 
four houra after demand not being an agreement 
to pay within a stipulated time. Clbhbon v. 
I TOWNBESD - - - - I C. & B. 418 

8. Statement of Consideration — Bank- 

' rKplay — Poaser to leiie — Billa of Sale Act, 1878 
(41 * 42 Vict. c. 31), s. S~-SiU» of Sale Act, 1882 
; (45 4 46 Viet. e. 43), ss. 7, 9.] On the 12lh of 
February a bill of aale waa executed to secure an 
I actual advance in cash of £1500. After its exe- 
. cution it was discovered that it contained some 
clauseB whicli made it void under the Bills of 
j Sale Acts. It was thereupon cancelled, and a 
I new bill of sale waa, on the 16th of February, 
eieouted in substitution for the first, and was 
registered on the 18th of February. The second 
, deed contained nothing to shew tmtt it was given 
i in place of a prior bill of sale, but it purported to 
be given "in conaideratiou of £1500 noio poid" 
' by tho grantee to tbe grantor -.—HM (by Stephen 
and Cave, JJ.), that tbe ctmsideration waa truly 
stated, and that it waa not necessary to state the 
' whole history of the transaction. 

The deed empowered the gtantee to seize the 
property in case (inter aii'a) the grantor "shall do 
I or auffer any matter or thing whereby he shall 
become a bankrupt " : — Held, that this event was 
I in substance equivalent to tbe event " it the 
grantor shall become a bankrupt "in which, by 
sect. 7 of the Billa of Sale Act, 1882, a grantee is 
permitted to seize under a bill of sale, and that 
' consequently tbe bill of aale was not void imder 
I sect. 9. i'l parte Allam. He McunAY 
I [14 Q. B. D. 48, 33 W. B. 231 
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n. BILL OF SALE— OFEEATION—J^r-aE^reil 

f roperfu — Prior Equitable Eilaie — Sabaequent 
Legal Etlalt aHhoul Notice — Supreme Court 0/ 
Jiidiealure Actt, 1873, 1875 (36 i 37 Viet. c. 66 ; 
38 4 39 Viet. c. 77.] The Supreme Court of Judi- . 
ciiture Acta, 1873, 1875, have not aboliBhed the | 
distiaction between legal nud equitable iotereBta, ' 
tbey merely enable the Btgh Coott to admiDiBter 
legal and equitable lemHlieg ; and therefore not- 
withstanding these Btatutes, the grant of future- 
acquired chattels confers only an equitable is- 
tctert therein upon the grantee : and if when they 
come into existence, but before the gnutee takes 
IxiBsessiou thereof! the legal estate and interest 
therein, without notice ot the grantee's existing 
equitable intereat, becomes vested in another per- 
son, the latter is entitled to the future-acquired 
chattels comprised in the grant, and becomes the 
owner thereof, both at law and in equity. By a 
bill of sale a jeweller, for a Taluable consideration, 
asaigned to the Plaintiff his after-acquired eto(.*k- 
in-tnide suWeot to a proriao for redemption ; before ; 
the Plaintiff took possession of the after. acquired 1 
stock-in-trade, the jeweller pledged a portion of it I 
with the Defendant, who had no notice of the 
Plaintiffs bill of sale -.—Held, that the Defendant 
was entitled to retain the stock-in-trade pledged 
with him as against the FlaiotilF, aud that nn 
action of detinue or coiiTersioD would lie. Joseph 
V. Lyons - IG Q. B. D. 280, M L. J. Q. B.l, 
[SI L. I. T40, S3 W. K. 14G, 1 C. & Z. 883 (C.A.) 



acquired cbattela which should be upon certain 
premises of B. The title of M. under the bill of 
sale Dltimately Tested in the Defendant. B. 
brought upon the premises chattels acquired bj 
him after 1875, ana, before the coming into opera- 
tion of the Bills of Sale Act, 1882, bj a bUt of sale 
granted to the Plaintiff these after-acquired chat- 
teU. The Pkintiff had no notice of the hill of 
sale in fovour of M. In January, 1884, the Do- 
fendant seized the after-acquired chattels then 
upon the premises of K. The Plaintiff demanded 
posBSBBion of tliem from the Defendant, who re- 
fused to give them np ; and the Plaintiff there- 
upon brought an action to recover their value : — 
Held, that the Plaintiff was entitled to recover 
from the Defendant thCTBlue ofthe goods in quea- 
tion; for the grant of the after-acquired chattels 
to M. carried only an equitable interest, while tho 
Plaintiff by the grant to him took the legal in- 
terest without notice of the prior equitable interest 
Tested in M. and had a better title than the 
Defendant.— Jbsep/i v. Lyont (mora) followed. 

HALLAa V. BOBINSOH - - IS Q. B. D. 28S, 

[H L, J. Q. B. iOi, 33 W. K. ISS 
ni. BILL OP SALE— POSSESSION— .HeiTwfratioa 

not reneiBed— Apparent Poaegiion — Bitlt of Sate 
Aeti, 185* (17 * 18 Vict c. 36), ,». 1, 7—1866 (29 
& 30 VieL c. 9G), ,. 5-1878 (41 & 42 Vict. e. 31), 
8. 8—1882 flS * 46 Vict. c. 43), $. 3.] In 1873S. 
executed a bill of sate of furniture to the Bespou- 
dents to secare a loan, with an absolute uncondi- 
tional power to take possession and sell in cuae of 
default of payment upon demand. The bill was 
duly registered, but never re-rcgiBtered. In 1883 



ra. BILL or SALE— POBSESBIOJI— cojit/nueiJ. 
the Bespoudenta, in order to protect the furniture 
from S.'s creditors, demanded payment and on de- 
fault took possession of the furniture and sold it to 
0., giving iiim a receipt for the purchaEfe-money 
thougji no money actually passed. At the same 
time C. not being able to pay, executed a hill of 
sale of the furniture to the Bespondents to secure 
the purchasa-moaey. This bill was duly rois- 
tered; the receipt vras not registered. Thetraiu- 
action with C. was found by the jury to be a bond 
fide one. The furniture bating boin afterwards 
seized under a J!, fa. against S. : — 

Held, affirming the decision of the Court of 
Appeal (49 L. T. 73fi), that the sale to C. being 
an absolute and bona fide transfer of the property 
the bill of 1S73 was speut aud satisfied, and the 
Bills of Sale Acts of 1854, 1866, 1878, and 1882 
liad no applicatiun whatever to it at the time of 
tho execution, whether the furniture was or was 
not at the time in tlie appnient poaaesBion of 8. ; 
and that the Bespondents were entitled to the (m- 
niture. Cooesom v. Swibb - App. Cm. 663, 
[64 L. S. Q. B. 249, 62 L. T. SO, 
[S3 W, B. IBl CH.L., E.) 

IV. BILL OF SALE— EEaiBTBATIOS- Banfcer 

and Cmlomer — Fledge of Gooda bought on Credit 
— Delivery Order — Meraorandujit in Bank Ledger 
—Foieemon—BilU 0/ SaU Act, 1878 (41 A 42 
Vict. c. 31), M. 3, i—SilU of Side Act, 1832 (45 6c 
46 Vict e. 43), >. 9.] Whatever docnments are in- 
cinded in the expression "bill of sale " as defined 
by the Bills of Sale Acta, they must still, bv force 
of sect. 3 of the Bills of Sale Act, 1878, be limited 
to documents '■ whereby the holder or grantee has 
power to seize or take possession of any personal 
chattels comprised in or made subject io such " 
document. The Acts therefore do not include 
letters of hypothecation aceompanyiug a deposit 
of goods or pawn tickets given by a pawnbroker 
or in fact any case where the object aud effect of 
the transaction are immediately to transfer the 
possession of the chattels from the grantor to the 
grantee. — A trader, whose banking account waa 
largely overdrawn, and who required a further 
advance of £500, deported with his bank the in- 
voice of goods bought by him on credit and con- 
signed to him by rail, and gave the bank a delivery 
order directed to the railway comitany requiring 
the company to hold the goods to the order of the 
bank. Tlie invoice shewed that the goods were 
bought on credit. Oft arrival of the goods the 
company sent the usual advice note to the bank 
stating that they held the goods to the order of 
the bank. The £500 was tlien advannNl, and a 
minute of the Irsnaaction, stating the rate of in- 
tcreat on the advance, the terms on which the 
goods were to be redeemed, 4c, was entered in 
the bank ledger, and was signed by the trader and 
stamped. Eleven months afterwards the trader 
became bankrupt : — Held, by Cave. J., that as the 
effect of the transaction was immodintelj to trans- 
fer the pOBsessioiT of the goods to the bank, the 
delivery order and minute did not require regia- 
tintion as a bill of sale, and that the title of the 
bank waa good as against the Imslee in bank- 
ruptcy. — SemhU, a pledge by a trader of stock-in- 
trade which he has bought on credit, and not paid 
for, is not a " transfer in the ordioar; coune of 
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IV. BILL OF 8A1E— EEGIBTBATIOF— confoZ. 

business of his trade or calling," within the ci- 
ception contained in sect. 1 of tho Bills of Sale 
Act, 1878. J?! parte Close. Be Hall 

[14 Q. B. D. 386, » L, J. Q, B. 43, fil L. T. 795, 
[33 W. B. 328 

2. Bin. of Bale ^e(, 1878 (41 *42 Vict. 

e. aiy- Batg of ScUe Att 1882 (45 * 46 Ffct c. 43) 
— Immediate Pometsion — Docft Warrant — Coni- 
jHinji.] Bills of sale given by joint stock compa- 
nies are witLin the Bills of Sale Act, 1882. 

Where a eecurity on goods with possession is 
given tiie security is valid without registration. 

A wharflnget's warrant was indorsed over to a 
lender with an acoompaujing momomndum of 
terms of Becmity including a power of sale : — 

Meld, by Pearson, J., that there was a f^d 

secnrity which did not rfquiro registration. Re 

Ctokinohah & Co., LnnTzn. Attenborough's 

Case - - S8 Ch. D. 632, S4 L. Z. Ch. 146, 

[fi2 L. I. 214, 33 W, B. 387 

3. Equitabie Sub-Mortgage— BiUt of Sale 

Act, 1878 (41 ic 42 Yict c. 31), ««. 4, 10.] A 
menKsandum by nay of equitable sub-mortgage 
given by the transferee of a registered bill of sale 
accompanied by a deposit of l£e registered bill of 
sale and the transfer, does not require registration 
as a bill of sale uudei the Bills of Sale Act, 1S78. 
even though, after the mortgage, the transferee 
acquires by asiignmcnt the equity of redemption 
of the original grantor. Ex parte Tubqcand. 
Ee Fabkeb (No. 3). - - 14 Q. B. S. 636, 

[H L. J. Q. B. S12, fiS £. T. S7S, 
, [83 W. H. 437 (O.A.) 
Registration not renewed — Apparent posses- 
See Bill of Sale — Pobsessios. 
BILL OF BALE— Pixtuies— Mortgage of. 

See FntTDBEs. 1. 
BIED8— Wild Birds' Preservation Act, s. 3— 

Authority of owner or occupier of land. 

See Wild Birds' Pheservatios Act. 
BOASD OF TEADE— Power of, to require areount 

from trustee in bankruptcy. 

See Bankblptci — Trustee. 1, 2. 
BOABB SCHOOL. 

See ELEUE-tTABT Edccatioh Acts. 
BOHD — Administnitios — Amount. 

See Administrator. 1, 2. 
Administration — Assignnieut of — Creditor. 

See Aduinistbator. 3, 
Admiralty — Practice. 

See Pbaotice- ' 
Foreign govomment bonds — Sale of— War 

lanty. 

See Bale of Goods. 5. 
BOOKS — Company's— Solioitor'B lioii on, for costs 

See BoLiciTOB — Lien. 6. 
Scientific — Evidence. 

See Evidence. 15. . 
BOBODSB — Municipal. 

See McHiciFAi, Corporation. 
BOBBOWIBG POWEBS. 

iSee BciLDiMO Societt : Codfobatiok. 
7 BORD — Necessity. 



BSEAD— Sd^e n/— Preciou* Order— Delivery 6y 
Cart titiWioui Beam and ScaUt — 6 it 7 Wm. 4, o. 
37, !!. 6, 7.] The Appellant, a baker, having 
received through his traveller an order flora a 
customer for a quartern loaf, the manager of the 
hater's shop selected, weighed, and appropriated 
to the customer a loaf which was then carried out 
in a cart and delivered to the customer, on credit, 
bj a servant of the baker without being provided 
with any beam and scales with proper weights r 
— Seld, by Grove and Hawkins. JJ., that the 
Appellant was rightly convicted under 6 & 7 
Wm. 4, c. 37, B. 7, which enacts tliat every baker 
beyond certain metropolitan limila who shall 
" carry out bread for sale in and from any osrt " 
shall be provided with a correct beam and scales 
with proper weights, in order that all bread gold 
by him may be weighed in the presence of the 
purchaser ; and in case any such baker shall 
" carry out or deliver any tread " without being 
provided with such beam and scales with proper 
weights, he shall be liable to a penalty. BicGWAr 
V. Wasd - 14 Q. B, B. 110, S4 L. J. K. G. 20, 

[61 I. T. 704, 33 W. B. 166, 49 J. F. ISO, 
[IS Cox, C. C. 60S 

2. Sale o/— DeliBery fcu Carl teithoai 

Seam arid Scalei — Delivery to oblige Cvitomer 

'647 Wm. 4, c. 37, «. 7.] Sect. 7 of 6 4 7 Wm. 4, 
0. 37, provides that every baker or seller of bread, 
, and every servant employed by snch baker or 
seller of bread, who shall convey or carry out 
bread for sale in and from any cart, shall be pro- 
vided with a, beam and scales with proper weights, 
in order that all bread sold by any such baker or 
seller of bread, or his servant, nay be weighed 
in the presence of the purchaser thereof: and in 
caae any " such baker or seller of bread " or hia 
servant shall carry out or deliver any bread with- 
out being provided with snch beam and scales, 
every such baiter or seller of bread shall be liable 
to a penalty. — -A customer bought three loaves in 
a baker's shop. The baker weighed the loaves 
in her presence, and subsequently, at her request 
and to oblige her, his servant carried them out in 
a cart and delivered them at her house, without 
being provided with any beam and scales :— 
Meld, by Field and Manisty, JJ., that the baker 
bad not carried out or delivered the loaves as 
"such baker or seller of bread," and therefore 
could not be convicted of an offence under sect. 7, 
Daniel v. Whitfield - IS Q. 5. D. 403 

[B4 L. J. H. C. 134, S3 L. T, 471, 33 W. B. eos| 
[49 J. P. 694 
BBOEEB. 

See Principal and Agbht. 
Advances hj, to ogeuta for sale — Antecedent 

debt. 

See Factor. 
Contract for payment of " differenoM " — 

niegaUty. 

See Contract. 8, 9. 
Stockbroker. 

See Stock Excbanob. 
BDILSIITO — General line of— Metropolis Man- 
agement Acts. 

See Metropolis. 8, 9. 
- — General Line of^Publio Health Act 

See PcBuc Health Acts. 14. 
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BUILBIKG^ — continued. 

•* New building " — ^Wooden building brought 

on wheels. 

See Local Government. 1. 

** Public building " — Ambulance station. 

See Metropolis. 13. 

Kailway company's power to underpin. 

See Railway Company. 10. 

Statutory prohibition against — Sale of super- 
fluous land. 
See Lands Clauses Act. 13. 

Support of, by soil and building not con- 
tiguous. 
See Support. 1. 

Temporary — Erection of — Continuing 

oflfeuce — ^Time. 

See Metropolis. 12. 

BTTHiDIKO CONTEACT — Construction — Whether 
a ^^ Lease" — Conveyancing Act, 1881, ss. 14, 18 
(xviiXl Ayling v. Mercer 
^ [W. N. (1886) 166 (CA.) 

2. Construction — Payments to be made 

in instalments and balance when work " entirely 
completed" — Contract contemplating extra work 

Cause of action for extra work held to arise on 

entire completion of work. United States r. 
Gibbons - - - -10911.8.200 

3. Materials delivered, but unused — Pro- 
perty in — Certificates of Engineer — Payment by 
Instalments.'] An agreement for the construction 
of a railway, made between the Plaintiffs and the 
Defendant, a contractor, provided that, once a 
month, the company's engineer should certify the 
amount payable to the contractor in respect of 
the value of the materials delivered, and that 
such certificates should be paid by the Plaintiffs 
seven days after presentation : — 

Held, by Pearson, J., that the property in " ma- 
terials delivered,'* upon their being certified for by 
the engineer, passed to the company, though the 
materials were not fixed. Banbury and Chel- 
tenham Direct By. Co. v. Daniel 
[64 E. J. Ch. 266, 83 W. E. 321, W. N. (1884) 243 

Bankruptcy of builder — Contract completed 

by trustee. 

See Bankruptcy — Trustee. 7. 

Power to use builder's materials on his 

bankruptcy. 

See Bankruptcy — Protected Transac- 
tion. 2. 
Ship in course of building — Distress — ^Pri- 
vilege. 

See Landlord and Tenant — Distress. 
4. 

BUILDING ESTATE— Part of, ** injuriously af- 
fected " — Sewage farm — Compensation. 
See Lands Clauses Act. 2. 

Kestrictive covenants — Breach — Acquies- 
cence. 
See Covenant. 1. 

BUILDINO 8GHEHE — Light — Implied reserva- 
tion — ^Notice. 
See Easement. 

BUILDING SOCIETY— Account— Order for Ac- 
counts not referring to Settled Accounts."] Under 
an order directing an account, and not referring 



BUILDING BOCIETI— continued. 
to settled accounts, the accounting party may set 
up settled accounis, .though the onier does not 
direct that settled accounts shall not be disturbed, 
and the opposite party may impeach them, though 
the order does not expressly give him liberty to 
do so. 

By the rules of a benefit society it was provided 
tliat the accounts should be audited, and that, 
after they had been audited and signed by the 
auditors, the secretary and treasurer should not be 
answerable for any mistakes, omissions, or errors 
that might afterwards be proved in them. By 
statute 10 Geo. 4, c. 56, sect. 33, it was directed 
that the accounts of a society of this description 
should be audited by two or more members of the 
society. In December, 1883, an order was made 
for an account of all moneys received by S., the 
late secretary. S. carried in audited accounts 
down to October, 1880, and claimed to have them 
treated as conclusive, while the plaintiffs claimed 
to have them disregarded. The Court of Appeal 
decided (27 Ch. D. Ill, 53 L. J. Ch. 774, 51 L. T. 
433, 32 W. R. 773) tliat accounts audited and 
signed according to the rules were primA fa^sie 
evidence in favour of S., but that the plaintins, in 
taking the accounts directed by the order, might 
impeach such audited accounts for fraud. On 
examination of the audited accounts, it appeared 
that they had throughout been audited and signed 
by one person only, who was not a member of the 
society. Bacon, V.C., made an order expressing . 
his opinion that the accounts had been audited in 
accordance with the rules, and directing the 
account under the order of December, 1883, to 
commence from October, 1880, the date of the last 
audit : — 

Held, on appeal, that the accounts had not been 
duly audited in accordance with the statute and 
the rules, and that the order of the Vice-Chancellor 
must be discharged, but without prejudice to the 
right of the defendant to shew that the accounts 
in question were to be treated as settled accounts 
on any other ground than that they were audited 
in accordance with the statute and the rules. 
HoLGATE V. Shutt (No. 2) 28 Ch. D. Ill, 64 

[L. J. Ch. 436, 51 L. T. 673, 49 J. P. 228 (C A.) 



2. Arbitration — Application for Settle' 

ment of Dispute by — Building Societies Act, 1874 
(37 & 38 Vict. c. (42, s. 35, sub-s. 1.] Negotia- 
tions between a member of an investment society 
and the society itself as to referring to arbitratiou 
a claim by the former upon his withdrawing from, 
the society, which were held to exclude the plea* 
— that an application for the purpose of having 
the dispute settled by arbitration under the mle» 
of the society " had not been complied with within. 
forty days,*' and that the jurisdiction of the Court 
was admitted under the above section. SnrcLAis 
V, Mebcantile Building Investment Society 

[12 C. of 8. Cas. 1243 (8c.> 



3. Borrowing Powers — Unlimited Power 

of Borrowing — Deposit in Deeds — Preference 
Shares — Priorities in Winding-up — Certificate of 
BarrisUr—G & 7 Wm. 4 c. 32.] A benefit build- 
ing society, enrolled imder 6 & 7 Wm. 4. c. 32, by 
its 32nd rule authorized the directors firom time to 
time, as occasion might require, to borrow any 
sums of money at interest fiiom any persons ; the 
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BTTILDnrO BOCJSIY— continued. 

borrowed money to be a first chaige upon the 
funds and property of the society. 

Under tiiis rule the directors borrowed large 
sums for the proper purposes of the society, and 
deposited with the lenders, as security, title deeds 
of properties which had been mortgaged to the 
society by advanced members : — 

Heldy reversing the decision of the Court of 
Appeal (23 Ch. D. 440, 52 L. J. Ch. 857, 48 L. T. 
134, 32 W. R. 73. 1883 Dig. col. 55) that the rule 
was valid, and that the lenders were entitled in 
the winding-up to payment out of the assets, 
after satisfaction of the outside creditors, and in 
priority to the claims of all shareholders or mem- 
bers ; but that the lenders must give up their 
securities to the official liquidator, the claim to 
special equitable charges upon specific properties 
being inconsistent with the true meaning of the 
rule, which was that all the moneys borrowed 
under it were to have the benefit, equally and 
pari passu, of a first charge upon the general 
funds and property. 

Lord Hatherley's dictum in Laing v. Reed (L. 
R. 5 Ch. 8, 18 W. R. 76) as to an unlimited power 
of borrowing, overruled. 

The 3l8t rule authorized the board to issue 
deposit of paid-up shares for £30 each at 5 per 
cent, interest with the right of withdrawing the 
whole or part of the deposit upon notice in pre- 
ference to all other shares. 

This rule was struck out by the certifying bar- 
rister, but the directors printed and acted upon it 
by issuing shares accordingly. Some years after- 
wards the rule was amended, by altering £30 
into £1, and the amendment was certified by the 
barrister; and those who had taken £30 shares 
had them exchanged for £1 shares, and other £1 
shares were issued to new shareholders. The 
moneys paid by these shareholders were applied 
for the purposes of the society : — 

Held, affirming the decision of the Court of 
Appeal, that such shareholders, whether they had 
become so before or after the amendment was 
certified, and whether they had given notice of 
withdrawal or not, were entitled to be paid in the 
winding-up in preference to the unadvanced 
members. Murray v. Scott. Agnew v. Murray. 
Brdielow V, Murray 9 App. Gas. 619, 63 L. J. 
[Ch. 745, 61 L. T. 462, 33 W. B. 173 (H.L., £.) 

4. Borrovnng Powers — Overdrawing 

Banker* 8 Account— ^Payments to withdrawing Mem- 
bers — Lien, equitable — Rule in Clayton's Case 
(1 Mer. 572).] A benefit building society which 
had no power to borrow money, was allowed by 
its bankers to make large overdrafts. In 1876 a 
memorandum was signed by the officers of the 
society and confirmed by the directors stating that 
certain deeds of borrowing members which had 
been deposited with the bankers were deposited 
not only for safe custody, but as a security for the 
balance from time to time. In 1881 an order for 
winding-up the society was made, and the bankers 
claimed to retain the deeds as security for the 
balance of their accoimt. No evidence was given 
as to the application of the money which was 
drawn out by the society ; but it was admitted 
that some part was applied in payment of mem- 
bers withdrawing from the society, and the remain- 



BiriLDIirG SOdSTY— «oii/ifui^. 

der in payment of salaries, legal expenses, and 
expenses of mortgaged property. 

The Court of Appeal (22 Ch. D. 61, 52 L. J. 
Ch. 92. 48 Ix T. 33, 31 W. R, 98, 1883 Dig. col, 
55) held that the overdrafts were ultra rireSy being 
a borrowing not authorized by the rules, and not 
properly incident to the course and conduct of the 
society's business for its proper purposes ; and that 
the bankers were not creditors of the society in 
respect of the overdrafts ; but that they were en- 
titled to hold the deeds as a security for repay- 
ment of so much only of the monevs advanced by 
them as was applied in payment o^ the debts and 
liabilities of the society properly payable and had 
not been repaid to the bankers, excluding pay- 
ments to withdrawing members ; that the burden 
of proving this lay on the bankers, and that in 
satisfying that burden the bankers could not have 
the benefit of the rule in Claytons Case (1 Mer. 
572). 

The Court of Appeal made an order aocordinglv, 
directing inquiries: with a declaration that m 
making the inquiries the bankers were to bo 
charged with all sums received by them on account 
of the society since it ceased to have any balance 
to its credit with the bankers, and tliat they were 
not to be allowed any sums advanced by them 
since that date which were applied in making 
payments to withdrawing memoers or otherwise 
than in paying such debts and liabilities of the 
society as aforesaid. The society did not appeal 
against the order ; the bankers did. 

Without expressing any opinion upon the ques- 
tion of payments to withdrawing members, or tlio 
bankers' right to hold the securities, held, that 
the decision and order of the Court of Appeal were 
in other respects right. Cunlipfe Brooks & Co. 
V. Blackburn and District Benefit Building 
Society 9 App. Cas. 857, 54 L. J. Ch. 376, 

[52 L. T. 226, 33 W. B. 309 (H.L., £.) 



5. Borroicing Powers — Overdrawing 

Bankers' Account — Action for Account — Money 
paid in Mistake of Law — Ratification — Payment 
to withdrawina Members — Priority of Securities.'] 
A benefit building society which had never been 
incorporated, and had no power to borrow money, 
was sJlowed by its bankers to malio large over- 
drafts, and the directors of the society signed a 
memorandum giving the bankers a lien upon all 
the society's deeds, to secure all moneys which 
from time to time might be owing by the society 
to the bankers on the balance of the banking 
account. Annual balance-sheets, shewing the 
amounts due to the bankers, were sent to all the 
members of the society, and adopted at the annual 
meetings. The society was afterwards ordered to 
be wound up, and as the overdrafts were ultra 
vires, being a borrowing unauthorized by the 
rules, the official liquidator brought an action 
against the bankers to recover all moneys whicli 
had been paid to them by the society, and applied 
by the bankers in discharge of their loan to the 
society : — 

Held, that it was no answer to such action that 
the moneys had been so applied by the order of 
the directors of the society under a mistake of 
law as to their power to borrow, since the acts of 
the directors, both in borrowing and in directing 
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the application of the moneys, were unauthorized Statutory Receipt indorsed thereon^ handed to him^ 

and not binding on the society. — Intermediate Sale and Conveyance of Part of 

Heldy also, that there had been no ratification Mortgaged Property to Fourth Party — Effect of 

of such acts of the directors by all the members of indorsed Receipt under s. 42 of Building Societies 

the society, as such ratification could not be im- Act^ 1874 (37 & 38 Vict. c. 42).] Land and four 

plied from merely seeing and not questioning the houses thereon were vested in a building society ■ 

balance-sheet accounts which had been sent to as mortgagees ; and on the society being paid off 

them, and no ratification of such acts by the by the Plaintiff, by request of the mortgagor, the 

majority would bind the minority of the members, mortgage deed, with a receipt indorsed in accor- 

Tho bankers were, however, allowed to stand in dance with the 42nd section of the Building 

the place of withdrawing members of the society Societies Act, 1874 (37 & 38 Vict. c. 42), was 

who had been paid on notice of withdrawal out with other title-deeds handed to him, and the 

of moneys so advanced by the bankers, and to mortgagor shortly afterwards conveyed to him 

receive the amounts which would be payable to the property, on moi-tgage for a larger loan. The 

such members if they had not been paid off. mortgagor had prior to the payment to the build- 

The bankers were also to have the benefit of ing society conveyed one house in fee to the 

securities obtained by the society by means of the Defendant, who was ignorant of the mortgage to 

overdrafts allowed by the bankers, and to have the society, and he at once took possession of it, 

the benefit of such securities according to their but the Plaintiff knew nothing of the sale and 

order of priority without being postponed until purchase : — 

after other securities granted to the society. Heldy by Kay, J., that in accordance with pre- 

Blackbubn and District Benefit Building vious decisions, though not agreeing with them, 

Society v. Cunlifpe, Brooks, & Co. the effect of the indorsed receipt was to vest the 

[29 Ch. D. 902, 64 L. J. Gh. 1091 (G.A.) legal estate in the Plaintiff, and to give him, to 

6. Borrowing Power - « Deposits on *}j« extent of the money paid to the society and 

Loans**-Winding.u^PHority of Depositors- the interest thereon, priority over the Defendant's 

6 <fc 7 Will 4, c. 32.] One of the rules of a ^^S^- , , .^ ^ . ^, ^^ .. „ ^^ 

benefit building society, formed under the Act r-f'Z^ 7' {""^^^^/^^T^J^^P-^^h- o76)^ot*r<;^ 

6 & 7 Will. 4, c? 32, provided that the society "is ^'^y ^"^"«^ ^^""f* ^^^V^ ^^W'.Yn^^'''''^^ 

established for the purpose of raising by moithly ''^±. ^<^rsonj' ^"^J}^ ^'rP'Jo^^l^P' /?? 

subscriptions and dejSsits on loans a fund to S^r^/V^T'^o^?^?- w ^ ^IIjn^^.^- '^^ 9* 

make advances to members of the value of their ?• ^^' ^^ ^'^' ^^^* ^^ W. R. 374), discussed. 

shares," &c. Another rule provided that the ^^^^^T^,* ^J n^Tnl'' ki 't n^ p'on II S' 2' 22?' 

directors should meet at specified times, " for the t«^ ^- J' ^^' ^01, 61 L- T. 889, 88 W. B. im, 

purpose of conducting the business of the society." L''* ^* ^* **' 

A third rule provided that at the end of every 8. Mortgage — Reconveyance — Indorsed 

five years a general account of the affairs of the Receipt — Priority — 38 & 39 Vict c. 60, s. 16, 

society shoiud be prepared, shewing the gross siib-s. 7.] A piece of land was mortgaged to a 

receipts and expenditure and liabilities, and that friendly society, and by way of second mortgage 

** if on taking ilie accounts there appears to be a to a banking Co. A building society agreed 

deficiency of income, by which the society may to pay off the first mortgage, and to make a 

be prevented from meeting its anticipated expen- further advance, having no notice of the second 

diture and liabilities, the amount of such defi- mortgage. Accordingly by a deed indorsed on 

ciency shall be equitably and equally apportioned the first mortgage deed, the first mortgagees re- 

by the directors between the investing and bor- conveyed to the mortgagor ; and by another deed 

rowing members, and be paid forthwith by such ho conveyed the land to the building society to 

montWy or quarterly instalments as the directors secure the repayment of the sum paid to the first 

shall determine " : — mortgagees, and the further advance : — 

Held, that the first rule authorized the borrow- Held^ by North, J., that as the legal estate had 

ing of money from persons not members of the passed by a reconveyance and not by a receipt 

society ; that the second rule enabled the directors under 38 & 39 Vict.'c. 60, s. 16, sub-s. 7, it was 

to exercise the power ; and that the third rule did vested in the building society, and gave them 

not enable the directors to pledge the individual priority over the second mortgagees, 

credit of the members to the lenders of money to Robinson v. Trevor (12 Q. B. D. 423, 53 L. J, 

the society, but that, even if it did, and was thus Q. B. 85, 50 L. T. 190, 32 W. R. 374) distin- 

ultra vires, as being inconsistent with the nature guished. Carlisle City and District Banking 

of a building society imder the Act, that rule Co. v. Thompson - 28 Ch. D. 898, 68 L. T. 115 

might be rejected, leaving the borrowing power 9. Rules-Advanced Memher-Fine-In^ 

unMiectea. terest— Building Societies Act (6 <fc 7 WiU. 4, 

Held, ih^t the lenders of money to the society , 33) ,,. j 2.] By the rules of a benefit build- 
were entitled, on Its being woundup to be paid j '^^^^^^^ "the fines incurred by all . . 
out of the assets m priority to any of the members. rY^Z^fra ^r^^t l^^ «^r,i.^+;«^ +« J« w iX.i.i " IxSi 

Decision of Kay, ^.(29 Ch. D. 182, 54 L. J. Ch. T^ln?/ Af nri^?^^^^ 

493, 52 L. T. 406, 33 W. R. 575), Affirmed. Re ^Xent. ^irb3 V«^t^^^^^ f"^^' 

Mutual Aid Permanent Benefit Building Srm^re total a J^^^^^ 

Rnnxwrrv «A Mi Ti AQA oAfir Tj tAo /n A \ J^ontn ou tno total amoimt in arrear: — 

Society .- 80 Ch. D. 484, 84 W. E. 143 (C.A.) JeZd, by Kay, J., that the monthly fine was to 

7. Mortgage to Building Society — Mort- be calculated at the rate of 5 per cent, per month 

gage Debt paid by Third Party and Deed, with on the amount of the previous fines and other 
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^niLDIirG SOCISIY— continued. BTTILDIKG BQCIEtY— continued. 

psLymeniSy as well as of the principal and interest member to withdraw " provided the funds pep- 
in arrear. Held, also, that the amount of the mit,*' upon giving notice ; and declared that **no 
jfine was not unreasonable. Be Middlesbobough further liabilities shall be incurred by the society 
Building Society 54 L. J. Ch. 592, 51 L. T. 743, till such member has been repaid/' The society 

[49 J. P. 278, W. N. (1884) 208 was ordered to be wound up and the assets were 

10. Shares heU on Trust— Payment to insufficient to pay everybody :-- 

Hegistered Owner by Society without Notice of . -^^^«» affirming tlie decision of the Court of Ap- 
Trust.'] A. was the registered owner of shares in VJ^ ^^tJ'V* * *^' ^? ^- '^- ^^' ^^*' ^^ ^- ^• 
a building society which he held on trust for the ^30, 32 W. R. 159, 48 J. P. 196, 1884 Dig.. coL 
Plaintiflf. The Plaintiff had possession of the ^^)' **^^* *^ose investing members who had given 
certificates, but the society never received any notice of withdrawal and whose notices had ex- 
notice of her interest in the shares. By the so- P""^ heiove the winding-up began, were entitled 
<jiety's rules the certificates must be produced on ^.}^ P^i^ out of the assets (after the outside ore- 
withdrawal of the money invested. A. was al- ditors) m pnonty to those members who had not 
lowed to withdraw the amount invested without given notice of withdrawal, notwithstanding the 
producing the certificates; he then absconded I?<^* that between the giving of the notices and 
and did not account to the Plaintiff for the sums *^^® winding-up there never were any funds for 
which he had received from the society. payment. Walton r. Edge - 10 App. Caa. 38, 
Held, by North, J., that the Plaintiff could not [«* ^- J- ^' 8^» «2 !-• T. 666, 88 W. E. 417. 
compel the society to register her as the owner of ™ ^' ^* *"* C^* ^•» *0 
the shares and credit her with the monev paid to «« tp- j« t • -l'iu ^^ tltw^i..,-.. 

A. NOLLOTH V. SlMPLITIED PeBMANENT BENEFIT vJ '^TtX'^^ ^^^^'}^'^f.5f^J^ 

BnTi.DiNoSoriPTv - - - 84 W 11 7^ Notices of Wtthdraiml.^ A building society, con- 

JJuiLDiNG SOCIETY - - - 84 W. B. 78 gtituted m 1 868 Under the Building Societies Act, 

11. Winding-up— Shares under Notice 0/ 6 & 7 Will. 4, c. 32, carried on business until 

Withdrawal— Priority — Interesf] A building 1882, when, in consequence of a depreciation of 

society's rules provided that any member desirous its securities and other losses, the directors issued 

of withdrawing should, by giving a month's notice a circular to the members intimating that, looking 

in writing, be entitled to receive back his sub- to the state of their finances and to the fact that a 

scription money in the manner therein mentioned, number of members had given notices of with- 

that members withdrawing, whose shares were draWal, they had resolved to take steps " to put 

fuUy paid up, should be entitled to 5 per cent, the members on an equal footing." With this 

interest from the time such shares were so paid view they suggested that all the members should 

up, or from the time the. previous dividend was give notice of withdrawal. After the issue of the 

paid; that if more than one member should give circular no business was done, and no new mem- 

notice to withdraw, they should be paid in rota- bers were admitted. The society shortly after- 

tion according to the priority of their notices, wards went into liquidation under the Companies 

The society was ordered to be wound up under Acts, 1862 to 1883. Held, that the liability of the 

the Companies Acts, and at the date of the wind- members to share the losses fell to be calculated 

ing-up the shareholders consisted of tliree classes, as at the date of the circular, and that notices 

viz. ; (1) Members who gave early notices of with- of withdrawal subsequent thereto could not receive 

jdrawal of their shares, and who claimed to be paid effect. 

out of the assets in priority to those who gave The rules of a building society, consisting of 

later notices; (2) Members who gave later notices, non-borrowing and of borrowing or advanced 

and who claimed that all the withdrawing mem- members, provided that the borrowing members 

7>er8 should be paid pari passu ; and (3) Members as well as the non-borrowing members should be 

:who gave no notices. entitled to a share of the profits in proportion to 

Held, by Kay, J., that the principle of Walton the amounts respectively standing at the credit of 

V. Edge (supra) applied ; and that the members their shares. Held, that the borrowing members 

.-who gave notice of withdrawal prior to the com- fell to bear a share of the losses in proportion to 

mencement of the winding-up were entitled to be the sums standing at their credit at the date when 

jepaid the amount -of their shares in priority to the society resolved to wind up. Broumlie v. 

the other members, according to the respective Bussell (8 App. Ca«. 235, 48 L. T. 881, 47 J. P. 

dates of their notices. 757) distinguished. 

Heldj also, that such of the members whose The rules also provided (1) that any member 

-shares were fully paid up at the dates of their holding shares on which no advance had been 

^respective notices were entitled to be paid interest made might, on giving one month's notice in 

-'on the amounts due to them, in the same order of writing, withdraw his subscriptions paid thereon, 

jpriority, from the times when such shares were with interest— the same to be paid as soon after 

iTully paid up, or from the times of the payment the expiry of the month as the funds would 

-^f the last dividend, until the times of the pay- permit ; and (2) that any member holding a share 

-anent of the amounts due to them. Be Middles- of the same kind which by the subscriptions and 

^KOROuaH, Redcab, Saltburn-by-the-Sea, and the profits thereon had accumulated to £25, the 

-•Oleveland District Permanent Benefit Build- amount of the share, should receive that amount 

^NG SocnsTT (No. 2) - - 68 L. T. 208 ^th interest from the date of completion— his 

12. Winding-up— WitMrawal of Mem- connection with the society thereupon ceasing — 

^^ers — Construction of Bute ^^ provided the funds but the directors were not to be bound to pay him 

^permit ** — Priorities in Winding-up.'] The rules until three months after the payment fell due, and 

^^3f a benefit buildmg society allowed any investing then only along with withdrawals in their order 
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members who had witlidrawii their eliareB, 
whose flbarcB had mfttured before tlie Btoppnge, 
were not liable to beai any share of the losaes, but 
were entitled to pajment of the amoimla standing , 
at their credit in the order of thoir iatiniBtiona to ■ 
the liqnideitor ; and (2) that in the case of non- . 
borroniug members whose ehaxca had matured in 
complianca with the roles, and were so marked iu . 
the books of the society, the fact of certain trifliDg 
payments still beingdue bj the motnbeiB in ques- 
tton did not operate to prevent their shares being 
held to be completed. Walton v. Edge (supra) 
followed. NoBTH British Bcildinq Society v. 
Wills - - 12 C. of 8. Cm. 1871 (Bo.) 

14. Winding-up Order, Effect of, on Poti- 

tion of Memhere—ItiglU of Borrounng Member to 
refuse io pay »p Loan except by Intlalments.^ 
MeJd, that the borrowing members of a building 
society incorporated under the Building Societies 
Act, 1874, vbc were not, under tie r^es of the 
society, entitled to share in its pioflts, and whose 
contributions were not necessary in order to the 
payment of the creditors of the society, could not 
be compelled on if£ liquidation to repay their 
debts otQcrwisQ than by instalioents, as stipulated 
ia their bonds. 

Observations on Browntie v. llusgell (8 App. 
Cos. 235, 18 L. T. 88], 47 J. P. 757). Scottish 

PEOPERTY ISTEaTMENT Co. V. BoYH 

[IZCofB. Cu.l2T(8a.) 

16. Wilkdrataal of TJnadiianced MeaJjer 

— Pouier of Society to reduce Sum at the Credit of 
Vnadvaruxd Menwers.'] The rules of a building 
society provided that each member should be fur- 
nished with a pass book in which all payments 
tDado by hini shoold be entered ; that any unad- 
Tanced or investing member might withdraw 
"the whole or any portion of the sum at bis 
credit," twenty-eight days after having given 
notice of his intention to do so, nnd after having 
left bia pass book at tlie office, Huch withdnLwing 
members to be paid in rotation according to the 
priority of their noticca : and that a general meet- 
ing of the members should be held annually iu 
Maroh or April " for ordinary bnsinesB," at which 
a report and statement of accounts, with a balance 
sheet for the year ending 18th Feb. preceding, 
«hould be submitted. The society divided its pro- 
flta annually among the investing members in 
'proportion to their capital. At the annual general 
meeting of the soaiety, held on 29th March, 1882, 
the society approved of a report by the diieo- 
tors recommending that in oonsoqucnas of tho 
depreciation of the heritalilo property on tho 
security of which tho funds of tho society were 
invested, a sum of 7e. Gd, per £1 should bo de- 
ducted from the accounts of all shareholders and 
■ " ount. In 



sequently gave cotics of withdrawal, held {dies. 
the Lord Justioe-CIeik) 'that the resolution v/hs 
an ordinary act of management and was valid; and 
that the shareholder 'waa only entitled to the sum 
at his credit at the date of the resolution, undei 
deduction of 7«. 6d. per share. Auld v.- Gl*bgow 
WoBKiHG Men's Provident Investment Buiu)- 
IKO Society - .. 12 C. of 8. Cu. 1330 (Bo.) 



BUIISIITG SOCIKTY — eontinaed. 

16, Withdrawal of member— TJnadvaneed 

member— Liability of member withdrawing fot 
loGses appearing in bnlanco sheet circulated after 
date of withdrawal hut for year previous t« with- 
drawing — Notice of withdrawal — Conditional 
cancellation. Scottish Profebtv Tnyesthbnt 
Co. V. Stewabt - 12 C. of B. Cas. B2S (Bo.) 
Motnal loan snciety— Winding up— Witb- 

drawal of members. 

See CouFANT — MEMuBAtiiHnr 1. 
Scotch law — Bond of corroboration. 

See Scotch Law. 1, 
BULI — Injury by— Contribatory negligence. 

See MtscniEVOCS Aniual. 1. 
BYE-LAW- Under Pulilio Health Acts— Va- 

lidtty. 

See PcBLio Health Acts. 7, 13. 



OAHASA. 

See CouDNiAi, Law. 1-6. 
CAPE OF QOOD HOPE— Law of— Prescription- 
Water. 

See Colonial Law. 7. 
CASBISB — Good» — Contract to carry hg special 
train and hoat — " Wind, weather, and tide per- 
mitiing "-^Measure of Damage! — Loei of JWoiietJ 
The defendant Co. advertised that they would 
convey fish from London to Boulogne at certain 
tlirough ratea by their special tidal train and 
passenger boat, " wind, weather, and tide per- 
mitting." A consignment of fish intended for 
the Paris market (of which fact the Defendants 
hod notice) was delivered by the plajntifi^ in ' 
London to the defendants to be carried to 
Boulogne. Owing to the i^ugh weather, it was 
not put on board the passenger boat at Folke- 
stone, but was sent on by a cargo boat which 
arrived at Boidt^ne too late for the train to Paris- 
It was delayed at Boulogne for twenty-four hours, 
and deteriorated, and waa put up for snie iu the 
Paris market a day late. 

Beld, by Coleridge, C.J., and Gave, J,, that 
tliero was no absolute undertaking to carry the 
Ssh by any particular train aud boat, and that, 
if the defendants bad used all reasonable core to 
deliver the fish with (he utmost possible des- 
patch, they had discharged their obligation. 

Held, also, that, in estimating the tmrnages, the 
loss of the Paris market was not to be taken into 
account. Hawes and Son v. South-eabtbrn 
Railway Co . - G4 L. J. Q. B. 1T4, 62 L T. M4 

■ 2. Goodf — Deliverij by Cojisignoi' to Bail- 

waij Co. — BeofonMe precautioni to insure aafe 
delivery to consignee — Goods ineagidaUly ad- 
dressed^Gmsignment hy person resident abroad 
to person resident in England.} Where goods 
arc transmitted through n common carrier, it is 
incumbent upon the consignor to lake reasonable 
precautions to insnre thoir safe delivery to the 
consignee : and whether the precautions taken 
ware reaaonablo or not depends upon whether 
they were suoh as to have rendered tlie eanier 
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ontinued. 

luil)le to the ooiuigiieo in respect of the goodf in 
casa Ol their loss during the I^Dsit. 

QusBre, whether the mie, that the delivery of 
atoSs to a cooimaQ earner by the conngDor la s 
deliverr to the consignee, applies to the deliTer; 
of goods to a railway Co. ateoad for conveyance 
to a oonaiCTee reaidrnt in England. 

So AeU by Grove and Manisty, J J. 

POMTOS V. POBBIKB - - 49 J. P. 199 

3. Qoodg — JJdinerji to Consignee — JToB- 

payment of Freight by tjoaxignee — Liability of 
CrmtignoT.'] The defeodants hired a trolly, and 
ftgreed witJi the owner to pay for tbo carriage I 
both ways. The defendants delivered the trolly ! 
to the plaintiffs, to bo returned to the owner, 
trnder a conaigmneiit note which elated that the 
defendants requeeled the plaintiffs to receive and 
forward the trolly as per address and particulars 
on the note, and on the conditions stated Uierein. 
The note mvo the name of the owner as con- 
signee, and in a colmnn headed " who pays 
carriage " was inserted " consignee." The plain- 
tiffs delivered the goods to the consignee, who 
declined to pay the freight on the ground that 
the defendants hod agreed to pay it. In an 
action to recover the freight from the defen- 
dants : — fleW, by Coleridge, C.J., and Mathow, 
J., that ander the circumst^cos the defendants 
conld not be treated merely as agents of the con- 
signee to make the contract for the carriage of 
the trolly, bat were tbemselves contracting 
parties, and liable to pay the fre^ht. GsEAt 
Webtbbh Railway Oo. v. Bagoe 
[IS Q. B. D. «2S, S4 I. }. Q. B. fi»9, BS L. T. 2SB, 
[34 W. B. 4fi 

4. Groods — Limitation of liability — 

Agreement limiting common carrier's liabUity to 
that of mere forwarder of goods. Galt v. Adams 
ESPBEBB Co. - - 4S Amer B. T42 (D.B.) 

S. Limitation of Liability. 

St. Loots, fto., Bailwat Co. v. Cleaht, 
[46 Amer. E. 13 (1T.S.) 
Kansas, &c., Bailwai Co. v. Siupbok. 

[46 AmBT. S. 104 (17.8.) 
MocLTON «. St. Paot., &.o^ Railway Go, 
[47 Amor. B. 781 (U.S.) 
Bee also Railway Company. 
■ Ammals — Movement into infected District- 
See CONTAGIDCS DlBEABES AcT. 2. 

• Ooods — Lobs of — Measure of Damages. 

Bte Damages. 8. 
CASE BTAIED. 

See Jdstices. 1, 2. 
Appeal. 

See Practioe — APPEAL. 2, 
CA^LX — Dishorning. . 

Bee OacBLTTT TO Animals. 
CEETIPICATE— Architect's — "General line of 

Bnilding." 

See Metbofolib. 9. 
—~ Bartistei— Building Society — Rules. 

Bee BriLDitfo Homnn. 3. 
•^^ Oharit; Commissioners — Action for Account. 

See Charity. 1. 
Engineer's— Property in Building Materials. 

fiee Boiu»iBe Conteact. 3. 



OZBTIFICATS— eonf I'nued. 

In lieu of affidavit of service out ot juris- 

dictiou. 

See Pbactioe— Writ. 10. 
Notarial — Affidavit sworn abroad. 

See Bankbdptcy — Evidence. 
Of Coufonnity — Saspending order. 

See Bakkbuptct — Discuabge. 1. 
Patent — Validity of — Action for Infringe- 

See Patent. 10. 

Solioitor'B — Neglect to renew. 

See SOLIOITOB — Cebtificate. 
CEBTIOBABI — ■ Conrtefion in Smienor Omrt-— 
Remimal of Record — JuritdictionA An applica- 
tion for a certiorari to the Queen's Bench Division 
does not lie after convictioQ and judgment 
Poole's Case (14 L. R. Ir. 14) expluned. Nallt 
V. The QrEEN. 16 L. B. Ir. 1, IS Cox CO. 638 
Special Verdict. 

See CaiMiNAi. Law. 16. 
OEAXBEBS— Practioe in. 

See Pbactice — Chambers. 
CHAUPKBTT— .iefion for malicioatly proeuring 
Bankruptcy ■ — JBoi'iiiena nee — Bankr^ley Act 
1869 — Caufs of Action pasting to Tnatee itt 
Bankruplej/ — Company ia Liquidation — Cor- 
poration — IH>ini»%nci Action as frivoloue and 
vexatioua — Order xtf., t. 4,] A bankrupt whose 
adjudication in banlttoptoy has not been set 
aside oanuot maintain an action for maUoiously 
procuring the bankruptcy ; and such an action 
may be summarily dismissed upon summons as 
frivolous and vexatious. 

WhUworth V. HaU (2 B. & Ad. 695) approved. 
A bankrupt cannot maintain an action for 
maintenanee on the ground that the defendant 
incited and supported bankruptcy proceedings in 
which he had no common interest^ since the 
cause of action (if any) passed to ibe trustee in 
bankroplcy ; and such an action may be sum- 
marily dismissed upon summons asfnvolonsand 



Held also by the Earl of Belbome, L.C., that a 
corporation in liquidation, as distinct from the 
individual liquidator, is incapable of oommitting 
such an act of maintenance. 

The inherent jurisdiction of the Court to pro^ 
test itself from abuse is reec^nised and extended 
by Order xxv., rule 4, of the Judicature Rules oC 
1883. Metropolitas Ba:<x b. Pooley. 
[10 App. Oai. 210, HL. J. Q, B. 449, 63 L, T. 16S, 
[33 W. B. 709, 49 J. F. 756 (H.L., E.) 
CEAHCEBT ACTIOV— Subject matter below £ia 
in Value — Jurisdiction. 
See Practiob — Jubisdhttion. 1. 
CBABSE— Solidtot's, for costs. 
See SouciTOB — Li&k. 
— ^ Will — Charge of debts and legacies. 

See Will — CHABflB of Debts. 
CHABeniaOBSEBB. 

See pBAcncE — Chabcinq ORHEns. 



rtiee — Jtepresi 
it — Fand rai 
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CEUITT — cont imied. 

Member — Certijkate of Charily Commiimiynen- 
CkarOable Trmta Aet, 1853 (IIJ * 17 Vtcl. e. 137j 
8«. 17, 62.] An actinn wns brought by five of the 
membere of a cLiirch building committee, on bebftif 
of themselves and the other members of the com- 
mittee, against e. Former member, clniming aii 
account of all moneye received and paid by him 
in respect of the Church Building Fund during 
the period of hia membership. The fund was 
__,_.. > _.,.., ..1. .■ .,. leventeen 



, ly Pearson, J., that, the memliers of tho 
committee being mere ageuts of (be Bubacribere. 
the action could not l>e maintained by some of 
the agents against others. 

Bat held, also, that, even if all the Bubscriber- 
were suing, the action could not be maintained in 



out the certificate of the Charity CommiBaionera. 

guxre. Strickland v. Weldon. 8S CHl. D. 42fi. 

[54 L. J. Ck. 4B2, S2 I. T. 217, 83 W. B. fi4G 

2. Gift to — Legacy — Xopse— C^-yre«.] 

A legacy to an optithalmic hospital which had 
ceased to exist at the date of tlie testator's nil] 

. held, by Pearsou, J., to have lapsed and not to ht 
adminiatered ey-prh. Re Ovey. Beoadbbnt 

. r. Babbow. S9 Ch. D. 560, 84 L. J. Ca. 712, 

[S2 L. T. S49, 33 W. £. 821 

3. Gift tn — Ertdmrftaent of Public Ia»lttu- 

. tion—Ftirrhaae of Land^Eiring Roorm.'} H. by 
her will bequeathed a collection of picturea. 
books, china, plate, and articles of vertu, itj 
trustees, to form an art museum in Bath, to be 
called the U. museum, and bequeathed to the 
trustees a sum of money to be held for the per- 
petual protection, maintenance, and endowment 
. of the collection. It appeared that H. intended 
the museum to be kept in Bath as a public 
institution for the benefit of the inhabitsJitB of 
the city and the public generally. 

Meld, by Chitty, J., that the beqnest naa a 
valid gift tor ciiuritable purposes. 
' Hiring a house or room does not amount to a 
purchaae of land; as it may be made on sucU 
terms as not to give the hirer any excluBivs 
light of occupnlion. Re Holbdbnb. Coates h. 
BIackillop, - - - - S3 L. T 212. 

4. Gift to — ManhaUing — Indenuiity — 

■Gojdribution to tneambrancet — Executrix oMomed 
intereii on eimple eoritract debts paid — Costg oti! 
of rente]. A testator, entitled tfl estates in two 
counties, L. and A., both subject to incumbrances, 
devised them to trustees to Uie use of them and 
their heirs during hia wife's life, in trust to apply 
the rents in payment of head-rents, flues for 
renewal, taxes, &c.. and the interest of charges 
affecting them, and to pay the teaidue of the 
rents to his wife for her lite : and after her death i 
to the trustees and their heirs, in trust to apply | 
the rents during the period of twentjr-one years , 
in payment of head-rents, fipes, &o., and the ' 
interest on charges and two annuities to his . 
nephena A. N. and C. N., and neit, so far oa the i 
rents would extend, in payment of the charges ' 



CHASITT— conl ! nuetl. 

on bis eatatefi, his debts and le^^ics, at such 
time as the truhtees should think most con- 
, venient. He devised portions of the L. estates to 
his nephews, free from incumbrances after the 
espiration of the period of twenty-one years; 
and, as to the rest, residue and lemaindar of his 
estates not before devised, charged with the 
residuo of the incumbrances, debts and legacies 
then unpaid, to T. for life, remainder to T.'a first 
and other sons in tail male, remainder to B. toi 
life, remainder to B.'s firat and other sons in tail 
male, with other remainders over,and an ultimata 
remainder to his own right hetrs. He bequeathed 
annuities for charitable purpoaea charged on the 
A. estates, and directed that all cbarses nhich 
should affect his estates, and all his debts dae at 
hia death and his legaciea should be home by, 
and be charges pnmarily affecting the " aforesaid 
residue " of hia eatates limited as aforesaid, and 
he paid out of the rents and profits thereof in 
exoneration of hia personal estate and other pro- 
perties bequeathed and devised to his wife and 
nephews, and so that such peraoual estate and 
other property should be relieved therefrom. 
After the wife's dealt estate A. was sold by the 
creditors, and the proceeds of the sale paid all the 
charges except a sum of 1^337 '. — 

Held, that the estates devised to the Ptainliff 
(the eldest son of B.) at the expiration of the 
twenty-one years were primarily charged with and 
bound to indemnify the estates devised to A.N. and 
C. N. against so much only of thu charges, debts, 
legacies and charitable annuities as should tr 
ought to remain unpaid by the application of the 
rents for the twenty-one years to payment of the 
same, and to the annuities to A. N. and C. N. 

Effect must be given to every part of a will if 
posaible. But if two clanaes are so iireooncilable 
as to be incapable of bearing a oonneoled 
meaning, the earlier clause should be discarded 
and effect given to the later one. 

Held also, that the oharilable annuities charged 
on the A. estate were entitled to marshal and to 
stand as ogainst the other estates in the place of 
the charges paid ont of that estate. 

By a codicil the testator directed his tmstoes, 
out of the A. estate, after payment of all debts, 
charges and legacies affecting the same, to apply 
£SO0 to the erection of a schoolhouse on that 
estate and a cottage foe the residence of the 
teacher, and cottages for the reaidence of othn 
persona, and to appropriate pieces of ground to be 
attached to the ccboolhouse and cottages. The 
A. estate having been sold by creditor* for para- 
mount charges ; — 

Held, that the legacy of £500 failed. - BIOOAB 
II. Eastwood. - - - 15 L. B. Ii. 319 

6. Gift to such incorporated societies 

having autltonty to receive funds upon per- 
manent trusts for charitable or educational lues, 
as executor mightBelect--Uncertainty. PoiOH&ut 
V. TuoMi'SOK, - - 47 Amsr. B. 9 (IT. B.) 

•. Mortmain— Demies-Charitable Utet — 

Secret Truil^-Church— Mortmain Act, 9 Geo. 2, 
c. SG— Church Building Act, 43 Geo. 3, c 108— 
Site tcith existing Church.'] A testator, 1 



, -- , - by h_- 

will executed three months before his death, 
devised all his real estate, which indai^ a piece 
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of ]aad of aboui one aore, nith an UQaonseoiated 
bnildiog thereon licensed * bj the bishop for 
pablio worship, to Lis wife absolutely. The 
devise wea m pumuance of a secret ngreemeDt 
between the testator acd his wife, whereby the 
latter undertook to hold the land and building 
upon truat, after her husbund's death, to convey 
the same as and for a parish or district church in 
porpetaity ; — 

Held, by Bacon, V.-C, that the devise was 
legal under the statute 43 Geo. 3, c. 108, and 
was not rendered illegal by any provisions of the 
Mortmain Act, 9 Geo. 'i, c. 3G. O'Beien it, 
Ttssen. - 2B Ch. D. 378, 6i 1. J. Ch. 2B4, 
[SIL.T. S14, SSW. B. 428 

1. Mortmain — Diiarelioit of Execiilori — 

Mortmain Aet (9 Geo. 2, c 36). A testator gave 
her reudne (which included impure personalty) 
to her executors and trustees to give it to the 
poor as thev should think fit. 

Held, by Kay, J., that the gift failed in the 
proportion lx>me by the impure to the pure per- 
BOnalty. 

Lewit V. Allenby (L. K, 10 Eq. 608, 18 W. B. 
1127) diatinguiahed. Be Clahk. Husband v. 
Habtih. - S4 I. J. Ch. lOBO, 62 L. T. 408, 
[33 W. B. fiia, V. H. <lB8fi] 69 
8. Mortmain — Intereet in Land-— Mort- 
gage of Itttereit of Ceiltii que trtut in Fundi inveited 
partly on Morlgage n/ Iteal Etiale— Apportionment 
—9 Geo. 2, c 36, s. 3.] A testator wus entitled 
to £800, secured by mortgage of the life interest . 
of a widow lady in the funds held on the trusts 
of her marriage settlement, and the rerersiouary 
interest of one of her children in the same funds. 
At the date of the mortg^e and of the testator's 
death, part of t^ese funds was pure personalty, 
uid Uie rest was invested under a power in the 
settlement on mortgage of real estate. The 
testator bequeathed to charities such pirt of his 
residuary estate as could by law be so bequeathed : 
Held, that the £800 v/aa an Interest in laud 
within the meaning of 9 Geo. 2, c. 36, s. 3, and 
could not be given by will to a charity, and that 
there oould not be any apportionment so as to 
nuike a part of the sum available for charity. 

.Brooft V. Badley (Law. Bep. 3 Ch. 672) ap- 
^lOTed and followed. 

ObaervaUons of Jessel, M.R., X» re Harrii 
<15 Ch. D. 561) explained. Decision of Pear- 
son. J. (27 Ch. D. 318, M L. J. Ch. 308, 51 L. T. 
SS, 32 W. B. 900, 1834 Dig. col. 80) affirmed. 
-fie WATrs. CoBNFOBD V. Elliott 29Ch.D.64T, 
[S3 L. T. 426, 33 W. B. 886 (OX) 

9. Mortmain — 9 Geo, 2, e. 36 — Aeeign- 

^nent of ffarinmr Duties — Interest in Land.'] A 
%>«nd by Harbour Commissioners, in form pre- 
^«»ibed by their Act, assigned the duties arising 
Ifcj virtae of the Act (which directed the applica- 
fc-ion of such duties : Ist, in payment of the costs 
sM-tid expenses of obtaining the Act; 2, in pay- 
K:k:icnt of the interest of moneys advanced for 
■3^&aying such expenses; 3, in payment of the 
S^fcrterest of moneys borroivcd under the Act ; 4, 
S.«a defraying working expenses; and, 5, in pay- 
**aent of principal moneys borrowed under the 
'^ot) is an interest in, or affecting land within 



CBASm—eontinaed. 

9 Geo. 2, 0. 36, and therefore cannot be given by 

will for charitable purposes. 



(15 Ch. D. 561) distinguished. Jervii v. 

Tence (22 Ch. D. 202) not followed. Be Cheist- 

UAB. MAnTiN V. Lacok so Ch, D, 544, 

[fi4 I. J. Ch. 1164. S3 L. T. fiSO, 34 W. B. 8 

10- Mortmain^MareJuxlling.'} P., by his 

vfill made in 1883, after certain ptcuniary be- 
quests, gave the residue of his properly to trustees 
upon trust for sale, and out of the proceeds of the 



oipenscs, debts, and testamentary expenses, and 
upon trust to pay and dinde the net residue unto 
arid equally between the treasurers of four 
charities, A, B, C, and D. The testator declared 
that his pure personalty should, in the first place, 
be applied in payment of the shares of charities 
C and D. Charities A and B wei-o empowereil 
to take land or impure personalty ^ C and D were 
not. B., at tlie time of his death, was entitled to 
pure and impure personalty: — 

Held, by Ohitty, J., thet there was in the will 
a sufficient discretion to marshal tlio eatates so 
that the pure personalty was first fo be applied 
in payment of the shares of charities C and D. 
Be Pitt. Lacy ii. Stone 53 L. T. 113, 

[33 W. H. eS3, W. N. (ISSfi) 81 

11. Mortmain — 'J Geo. 2, c. 36.] A 

"Sacred Harmonic Society," established for the 
practice of choral singing, Sc, and supported by 
members' subscriptions and receipts tiom concerts, 
is not a charily so as to be within the disabilities 
imposed by the Mortmain Act Re Allsop'b 
Estate. Gell r, Cabvkb W. S. (1BB4) 196 
Almshouses -^ Receipt of relief — Parlia- 
mentary franchise. 
See Pahliamekt. 3. 

Endowed Schools Act — Denominational 

school — Powers of Commissioners. 
See School. 

Gift to — "Charitable and deserving objects." 

See Will — Constbuction. 27. 
OHABTEB— Market granted by. 

See Market. 
Royal, company incorporated by— Winding- 
See Company— WiMMNO-up. 15. 
CHABTEBPABTY. 

See Ship— Cbaetebpabtt. 
CHATTELS— Sale of. 

See Sale of Goods. 



Baneeb. 2, 3. 
Gift of, payable to donor or order. 

See Donatio Mortis CausJ. 
CHIEF CIEBK. 

See Pbactioe— Chaubebs. i, 6, 7. 
CHILD — AbductioQ-^Counlvanoe of child. 

See Cbiminal Law. 1. 
CEILOBEV— Gift by will to. 

See Will— CoNBTBVCTlON. 6-10, 
Will — Pehpetditi. 2. 
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GHIHNEY — Sending forth black smoke — 
Nuisance. 
See Public Health Acts. 8. 

CHOSE IN AGTIOK— Assignment of. 
See Assignment of Debt. 

Shares — Bankruptcy Act — Reputed owner- 
ship clause. 

See Bankruptcy — Ordeb and Disposi- 
tion. 2. 

CHUBCH. 

See Ecclesiastical Law. 

Advowson. 

See Advowson. 

Devise of land for — ^Mortmain. 

See Charity. 6. 
CITY OF LONDON COVB,T— Jurisdiction— Costa 
<m higher scale — County Court Act, 1867 (30 & 31 
Vict, c 142), 8. 35—45 & 46 Vict. c. 57, s. 5— 
15 & 16 Vict. c. Ixxvii.f s. 74.] In a county court 
action where the amount claimed is less than 
£100, the judge has no power to order costs to be 
taxed on the higher scale, unless he certify that 
the action involved some novel or difficult point 
of law, or that the question litigated was of im- 
portance to some class or body of persons, or of 
general or public interest, and s. 35 of the County 
Court Act, 1867, does not confer upon the judge 
of tiie City of London Court any greater power 
over costs than that given to County Court judges. 
Howard v. Graves - - 62 L. T. 858, 

[W. N. (1886) 113 

CLADC, STATEMENT OF. 

See Practice — Pleadings. 

CLEBGY. 

See Advowson : Ecclesiastical Law. 

CLEBK— Articled. 

See Solicitor — Articled Clerk. 

COAL-MINE EEGULATIONS ACT — Check- 
weigher — Person " employed in the 
. mine." 

See Mine. 

CODICIL — Revocation of will by. 

See Will — ^Revocation. 2, 3. 

COLLISION. 

See Ship — Collision. 

COLONIAL LAW — Canada — British North 
America Act, 1867, ss. 65, 92, sub-ss. 2, 14 — 
Quebec Act, 43 & 44 Vict. c. 9 — Powers of Pro- 
vincial Legislature — Duty upon Exhibits.^ Held, 
that Quebec Act (43 & 44 Vict. c. 9) which im- 
posed a duty of 10 cents upon every exhibit filed 
in Court in any action depending therein is ultra 
vires of the provincial legislature. Attorney- 
General FOR Quebec v. Reed 10 App. Cas. 141, 
[54 L. J. P. C.|12, 52 L. T. 393, 33 W. B. 618 (P.C.) 

2. Canada — Law of Quebec— Bights and 

Bemedies of Quebec Barristers — Quantum meruit 
— Canada Petition of Bight Act, 1876, s. 19, 
sub-s. 3.] According to the law of Quebec, a 
member of the Bar is entitled, in the absence of 
special stipulation, to sue for and recover on a 
quantum meruit in respect of professional services 
rendered by him, and may lawfully contract for 
any rate of remuneration which is not contra bonos 
mores, or in violation of the rules of the Bar. 
Where a member of the Bar of Lower Canada 



COLONIAL LAW — continued. 
(Quebec) was retained by the Grovemment as one 
of their counsel befcfre the Fisheries Commission 
sitting in Nova Scotia, held, that in the absence 
of stipulation to the contrary, express or implied, 
he must be deemed to have been employed upon 
the usual terms according to which such services 
are render^, and that his status in respect both 
of right and remedy was not affected either by 
the lex loci contractus or the lex loci solutionis. 

Held, further, that the Petition of Right, 
Canada, Act, 1876, s. 19, sub-s. 3, does not in 
such case bar the remedy against the Crown by 
petition. Kennedy v. Brown (13 C. B. (N.S.) 
677) commented upon. Reg. v. Doutre 

[9 App. Cas. 745, 53 L. J. P. G. 85, 
[51 L. T. 669 (P.C.) 

3. Canada — Leave to appeal in Criminal 

Cases — Validity of 43 Vict. c. 25 {Canada).J The 
rule of the Judicial Committee is not to grant 
leave to appeal in criminal cases except where 
some clear departure £rom the requirements of 
justice is alleged to have taken place. 

Held, that 34 & 35 Yict. c. 28, which authorizes 
the Parliament of Canada to provide for "the 
administration, peace, order, and good govern- 
ment of any territory not for the time being in- 
cluded in any province " vests in that Parliament 
the utmost discretion of enactment for the attain- 
ment of those objects. Accordingly Canadian 
Act 43 Yict. c. 25, is intra vires the legislature. 

Sect. 76, sub-s. 7, which prescribes that full 
notes of evidence be taken, is literally oonaplied 
with when those notes are taken in shorthand. 
Riel v. The Queen 10 App. Cas. 675 ^.C) 

4. Canada — Mortgagor and Mortgagees- 
Notice — Bight of Intervention — Sect 154 of Civil 
Procedure Code."] Where a registered deed re- 
ferred to and by reference incorporated ceriahi 
other transfers and agreements whereby it ap- 
peared that the deed, though professedly one of 
sale, was in substance and reality the transfer to 
the ostensible purchaser of an estate which hcui 
been specijQcaliy allotted to him- as part of his 
share d the residue under his fathei^s will ; hdd^ 
that a mortgagee from the said purchaser most 
be treated as having full knowledge that the pro- 
perty was by the will greve de substitutions in 
favour of the mortgagor's wife and family, his 
usufruct being not arrestable for his debts, espe- 
cially as the mortgagee's agent was persontdly 
cognizant of the transtiers and agreements of which 
the deed gave notice. 

Certain rents and dividends of the said maH> 
gagor having been attached, hsld that imd^r a. 154 
of the Civil Procedure Code those who were only 
entitled under the will to the corpus of the pro- 
perty and the shares had no right to intervene in 
a proceeding between the mortgagor and mort- 
gagee to declare such rents and dividends in- 
saisissables during the mortgagor's life. Cabteb 
V. MoLSON. Holmes v. Carter 

[10 App. Cas. 66« (P.C.) 

5« Canada — Sheriff* s Sale ofanlmmeubls 

— Duty of Vendor to give Possession — MigkU of 
Purchaser."] A sheriff's sale of a sugar &ctory 
with the fixed machinery therein, as of an im- 
meuble, having taken place on the distinct footing 
that the property was sold free of all obaxge^,^ 
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COIOHtAL "LhW— continued. 
dutoms BilthoritieB on the next da;, scting mtdcT 
a bref 3^a»»i»la'aee, seized the whole mBchinery 
and refused to give or allow delivery imtil the 
whole duties chargeable in respect of the ma- 
chinery were paid : — I 
Held, that whether the clum of the Crown was , 
well founded or not, the seizing and detaining the I 
machinery was in virtne of a warrant ex fade 
r^nlar, and cffectiiBlly prevented the eeller from 
giving posaession, and consequently relieved the | 
purchaser from his obligation to pay the price, i 
There is nothing either in the Civil or Pro- ' 
«ednre Code of Lower Canada which costx upon 
Boeh a pnrchaacr the obligation to pay the price . 
and thereafter get posaessEon from a third' party 
aa ho may. Sect. 712 of the C. P. L. C. relates 
to diap(»sesaing the judgment debtor only. Pre- 
VOBT V. La CaMPAOKiE DE Fives-Lille 

[10 App. Cm. 643, M L. J. F. C. SI (F.C.) 

6. Canada — WiU — Poicer to apportion 

amongtt a Ctoss inrltide» Povxr of Eixlaaioa — ■ 
lUmory Appointmentt.'] Where a lestator domi- 
ciled in Lower Canada bequeathed a portion of 
his residnary estate to his executors upon truet 
to " p«y upon the death of his son, the capital 
thereof to anch son's children in such proportion 
as mf said son shall decide by his last will and 
testament, bnt in de&nlt of such decision then 
ahnra and share alike as their absolute property 
tor erer" : — 

Bdd, that the son had not only the rigbt to 
apportion the capital between all his children, as 
w^ thoee of Lis then existing marriage as those 
c* tarj fntuxe marriage, but also the right to dis- 
pose of the property in favour of one or more of 
his children to the exclusion of the others. 

Tlie English doctrine as to illusory and unsub- 
stantial appointments under a power is not and 
never was any part of the old French law or of 
the law of Lower Canada. 

An English will by a testator domiciled in 
Xiower Canada must be interpreted vrith regard 
to the law of Lower Canada, and not that of 
£kigJand. 

JIfarftn v. Lee (H Moore, P. C. 1*2) explained. 

UcGiBBON V. Abbott 10 App. Cu. eOS, 

[64 I. J. P, C. 39 (P.a> 

7. Cafe of Good Hope — Boman-Dutch 

Late — Preirription — Uaer and Enjoyment of 
Water — BiijhU of the Owner of Springs — Riyhta 
^ Biparian PropWelors.] The respondent's pre- 
deeesBor in title in 1820 construcfed a watercourse 
on Crown lands, by means of which he diverted 
the water of two springs w_hich rose thereon, so 
that t^ey miagled with tlie waters of a private 
Mream admittedly belonging to the farm, of which 
the respondent owned a portion. He did so with 
the license of thoae who acted as agents for the 
Goremment. in order to have the permanent use 
of the water for his farm, and continued his user 
toi the period of preaoriptioD, after which the 
respondent applied for and obtained from the 
Colonial Government a renewal of the license 
iginally granted to his prcdeeeaaor ; — 
Held, that the user of the diverted water by 
..le respondent's predeces^ar waa not precarious, 
md that the act of the respondent had not de- 
pdved him of the pres^ptiva right ac^nired by 



to the Plaintifls in 1S81 a title to the said water. 

It is very donbtfbl whether, by Dutch-Bomau 
law, the owner of the soorcea of streams has ex- 
clusive dominion over their waters. Tliay are at 
least tmbject to tights of neer aoquited by pre- 
dcription, and piobably also to the rights which 
Engliah law recognizes in ripatiau proprietors to 
water Sowing in a known or definite cl^annel. 

Jtfiiwr V. Gilniour (12 Moore's P. G 1S1> 
*nd Van Breda V. Silberbauer (L. R. 3 P. C 84, 

18 W. B. 556) approved. 

When a preacripdve right is once acquired, it 
lauinot be lost by any subsequent act not amount- 
ing to a surrender, even though such act would 
Itave, previous to the acquisition of such right, 
rendered the user precarious. Comuissioneeb of 
Frbnch Hoek v. Hdgo 10 App. Cas. 336, 

[64 1. J. P. C. 17, 81 W. a. 18 CP.O.) 
Jeriey — Set-off — Liquid Demand,'] Ao- 



Hdd 



for a liquid denmnd. 

Such claims having been dismissed by the 
Court below, the case was remanded to asc^rtaiii 
whetlier Uiey were in whole or in part liquid 
debts or debts " ineoiUeetiet oa du morns ineon- 
feitahies " as allied by the appellants. DvsoH e. 
GOdfeat - .8 App. Cas. 726, 63 L. J, F. G. M, 
[fil 1, T. 680 (P.O.) 

e. New Sovlh Wales— MiB South WaUs 

Act, 43 Vid. No. 25, ««. 3, 5—Jiight to run Steam 
Motors on Trarnvjaye.'} Held, tiikt the Commia- 
siooer for Railways in New South Waloa has, 
according to the true conatmction of the Act 
43 Vict. No. 25, s. 3, a le^l right to run steam 
motors upon the tramway lines mentioned in the 
2nd schedule thereto. 

Semhle, s. 5 is sufficient to legalise the use of 

steam motors upon the other tramways governed 

by the said Act. Couuissionbrs fx>b Biilwats v. 

TooBET - 9 App. Cas. 720, 63 L. J. P. C. 91, 

[61 L. T. S8S (P.C.) 

10. New South Wales— Poaeri of Legit- 

lalare—Giiitoms Act of 1879, »- 133— Dutiee levied, 
nnder Order in Council.] A Colonial Legisla- 
tnre is not a delegate of the Imperial Legislature. 
It is restricted in the area of its powers, but 
within that area it is unrestricted. 

Held, tlmt the Customs Begulation Act of 
1879, s. 133, was within the plena^ powers of 
legislation conferred upon the New South Walea 
Legislature by the Conatitutioa Ac^ (scheduled 
to IS & 19 Vict. c. 34), as. 1 and 45. 

Held, further, that duties levied by an Order 
in Couticil issued under a. 133, ate really levied 
by authority of the Legislature and not of the 
Executive. Also that under s. 133 "the opinion 
of the collector," whether right or wtoug, autho- 
rizes the action of the Governor. Powell v. 
Apollo Candle CoMrAKY - 10 App. Cm. 282, 
[64 L. J. P. C. 7 (P.C.) 

11. : New South Wales— routers of Legit- 
Mure— 11 Vict. No. 13, t. 1—CoiU of Action of 
Slander.'] Held, that the Icgiskture of New 
South Wales had power to repeal the Statute of 
James (21 Jac 1, c. 16). B. 6, and had impliedly 
done so bj II Viet. No. 13, s. 1, which, eaeardicg 
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to ito tme ooiiBtnictioD, placed an action for words IIL Ck)eT Book Compakt, 

•poken npon the same footing as regards costs and jy . Debentubes. 

other matters as an action for written slander. y putscroBg 

Habbis v. Dayies - - 10 App. Cas. 279, 64 ^r T\rxrrr^^^-^ 

[L. J. P. C. 16, 68 L. T. 601 (P.O.) li* ^rm)^^^- 

12. TrinidadrStatus of ChOdren bam .,1^ Liquidatob. 

lefore Marriage^Law of Inheritance— Ordinance ^^^ Management. 

No. 24 of 1845, «. 5, and No. 7 of 1858, «. 7.] IX. Memobaxdum (and Abticxes). 

Aooordlng to the Spanish laws origmally in force X. Pbomoteb. 

in Trinidad, children bom before marriage (con- XL Pbospectus 

«i«cted before «ieI2tti of Ifoxch, 184e), have the xiL Bebuctiox of Capital. 

•ame rights of mhentance from their father and xttt fi 

mother as children bom after marriage. -^^^^' °h^»E8. 

8. 13 of Ordinance No. 24 of 1845, while pre- ^TV. Unbegistebed Ck)MPAXY. 

venting marriage after that date from legitimating XV. Voluntabt Wixding-uf. 

the ante nati childreo, does not take away the ILVL WiNDiNC-rp. 

status of legitimacy previously acquired. _ -^--- . «,_ .•,-•-,. ^. -rr^^ t. 

Where a mother married before that date, died \ COMAJTT —AMALGAMATION — Reconstruct 

intestate in 1862, leaving seven children, three of tton— Bight of dissentient Member to inspect before 

whom were ante nati and four post nati '.—Hdd, 9^^^ ^^to Arbitration— Companies Act, 1862, 

tiiat each by inheritance took one seventh of the «*• ^^^* ^^2.] A banking company being in the 

estate which she had acquired by purchase under <^^rse of voluntary winding-up for the purpose of 

s. 5 of No. 24 of 1845 : reconstruction, one of the members having be^i. 

Held, with regard to the shares of two ante ^^^^ *^® others, offered 58. in the pound for her 

nati who had died thereafter intestate without ^lolding m the old company, gave notice to 

ksne, that under s. 5 above cited and 8. 7 of No. 7 "titrate under section 161 as a dissentient, 

of 1858, they were divisible equally amongst the ^^^ ^^^ claimed the right to examine the books 

four surviving children, whether ante nati or post o^*^® company, in order to see whether it would 

nati, and the issue of a deceased daughter. l)« better for her to accept the offer of 5«. or go on 

EscALLiEB V. EscALLiEB - 10 App. Cas. 312, ^^^}^ *^? arbitration. 

[64 L. J. P. C. (P.O.) . -A-ppucation refused, with costs of adjournment 

19 _, vj^.-^ n^^^ TJr^il'i/*.. 1^^ TfJ^l ^^^ Court. Jle Glamorganshibe Banking 

j^'JA^9ili^^^^^^^^fi^ Company. Morgan^s Case - 28 Ch. D. 020, 

dies Act, 1865 (28 Vict. No. 241), s. 17.] The r64 L J Ch 7fifi fil T T AS!t q.^ w -R Sfift 

above section does not affect the prerogative of t-^* ^' ^' ^ ^^' ^^ ^' ^' 023, 33 W. E. 209. 

the Crown when suing in England. Be Oriental H. COMPANY — CONTfilBUTOBY — Conditional 

Bank Cobporation (No. 3.) - 54 L. J. Ch. 327, application for Shares — Condition subsequent — 

[62 L. T. 172. Companies Acts, 1862, s. 23 ; and 1867, «. 25.] 

14. Victoria— Victorian Common Law A. being under liabilities in respect of a company 

Procedure Act, s. 396— Power of CouH to order i° liquidation, agreed to pay £700 to a new 

delivery of Attorney's BiU,^ Under s. 396 of the company, which was being formed to take over 

Victorian Common Law Procedure Act, the Court ^^^ assets and liabilities of the old one, on being 

has power to order delivery of his bill by an relieved of his liabilities within two years. The 

attorney, whether or not it has been paid, and agreement for transfer provided that every share- 

whether or not it is one which it would have l^older of the old company should, in respect of 

jurisdiction to refer to taxation. Duffett v. ^^ch share therein held by him, be entitled to 

Ko£voY (or McEvay) - 10 App. Cas. 300, require the new company to allot him one ordinary 

[64 L. J. P. C. 26, 52 L. T. 633 (P.O.) ^^ ®^*'® ^ ^^® ^®w company, but that no sum 

MAwvraaTAw m • -i i. j should be deemed to be paid up thcrcon. B.,who 

«HaiIB8I0N--Toexamme witnesses abroad. ^^ ^^^^ ^ shareholder in the old company, 

See Practice-Evidence. 7. ^^^^^ ^^ 700 ^1^^,^3 ^^ ^^^ ^^^ ^^^^ « ^^ ^^^ 

COXUSSION AGENT— Action by, for wrongfully tion that I am credited with £1 per share paid 

preventing him from earning his com- into a fund by A." The 700 shares were allotted 

mission. to him ; and the word " conditional ** was written 

See Damages. 4. against them in the share register. B. subse- 

CS0MKIS8IONEB8 OF SEWEBS — Power to take quently sold 400 of these shares to C, to whom 

lands— Right of pre-emption. the certificates of transfer were sent by the new 

See Metropolis. 1. company. In the winding-up of the new com- 

Repair of sea-wall. P*°y •— 

See Sewers. Held, on an application by B. and C. to have 

MAWTwiPAT T^ I./ » * A thcu* iiames removcd fiom the list of contributorics, 

COMMITTAL— Debtors Act. ^^^ ^^^ condition of B.'s application was a condi- 

ffee AREE8T. 1— d. tJQjj subsequent, and that, therefore, both B. and 

GOXKON LOBOING-HOUSE— Registration— Re- C. were rightly placed on the list. Be Southport 

solution of Local Board. and West Lancashire Banking Co. Fisher's 

See Public Health Acts. 2. Case. Sherrington's Case. - 34 W. B. 49, 

€OMPANY. [W. N. (1885) 188 (G.A.) 

I. Amalgamation. 2. Contract to take Shares— Cancdlation 

n. Contributory. o/ Sliares — Bescission of Contract — Companie9. 
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IL COKPANT— COKTSIBUTOaT— confinu^d. 
Ael, 1862, e. 23.] W. T. and P. applied for shares 
in a limited company established for the putpoBe 
of pnlcbawDg and working a coDcesBJon from a 
fOTeign govenunent. T. and P. were directors of 
the companj. The dirootora sent letters of allot 
ment to the applicantB, ia which thej called on 
them to pay the allotment money by a certain 
day. But tiieir names were never entered on the , 
register, nor WHS any allotment money paid nor cer- 
tificates of shares issued. Three yeora afterwards 
the diroQtors made a fresh arrangement with the 
owners of the concession, under which they pur- I 
ported tfi cancel the old allotments and lo allot | 
all the shnres, except a few reserTed for the l 
directors and other persona, to the vendor of the I 
concession and hig nominees. The shares were I 
accordingly entered in the register in their namos. ' 
Boon afterwards the company was ordered to be 
wonnd np, and the liquidator applied to the 
Oourt to rectify the register by placing on it the 
names of W. T. and P. for the number of shams 
allotted to them, and to diminish the number of 
shares for which the vendor of the concession was 
entered on the register to a like amount : — 

Held (affirming the decision of Ghitty J.), that 
whether the effect of the application and allots 
ment was that W. T. and P. became actual mem- 
bers of the compauy in respect of the shares 
allotted to them or only agreed to become such 
members, it was now too late, under the cireum- 
ttsDoes which had occurred, for the company to ; 
Insist on placing their names on the register. . 

Bnt, sembte, according to the true construction 
of the 23rd s. of the Compa,nic3 Act, ieS2, they I 
did not become mcmberii in respect of the allotted 
shares, the entry on the register being a condition 
precedent to such memberohip. 

Sdd also, that Ihe fact that T. and P. were 
directors whose duty it was to place the allottees 
on the register did not affect the question. Se 
Florence Land amd Public Wonss Company. 
Nigol's Case. Tofnbll and Poksosdy's Case. 
[29 Ch. B. 421, 52 L. 1. 033 (G.A.) 

3. Contract to take Shares — AUotiaeni — 

Ddau — Repadiatioa after joinding-ap.'] B., a. 
merchant resident in South Africa, at the solicila- 
tion of the local ageot of a company, signed, in 
July, 18S2, an application for sh^a in the 
company. The company was not registered until 
December, 1883, when shares were allotted to B., 
and a notice of allotment sent to him, which he 
received in February, 18S4. B. then called upon 
the local agent and verbally repudiated the shares ; 
bnt the local agent stated that he was not then 
instructed in the matter. B. then proceeded to 
England, and arrived here on Xay 2», 1881. 
On June 6, 1884, he look proceedings to have his 
name removed from the register. On May 23, 
ISSi, a petition for the winding-up of the company 
was preMDted, and a winding-np order was subse- 
quently made thereon. 

Hm, by Kay, J., that as B. had not repudiated 
the shares in any effective way until after tho 
winding-up bad begun, he was liable as a contribu. 
tory. Samegale Vietoria Rotel Companyv. Xante- 
fioTB (L. K. 1 Ei. 109, 35 L. J. Ex. SKI, IB L. T. 715, 
14 W. K. 335), and Be -Bowron * Co. {L. B. 3, 
Ch. S92, 37 L. J. Ch. 225, 19 L. T. 58, 16 W. K. 



n. COKPAVY— COKTBIBirTOBT— <on(inu«d. 

1093) distinguished. Exjiarle Botle. lie Land, 

Loan, Mobtoage ahv Genebal Trust Co. or 

S. AEBIC& - M L. J. Ch. 550, 62 L. T. 501, 

[33 W. B. 450, W. B. (1885) SO. 

4. Unlimited Company — CaU — AJidarie 

in mpport—Companies Aet, 1862 (25 & 26 VkI. 
c. 89), «. 102— G. O. Nov., 1862. rr. 33, 34, 35; 
Sched. 3, Form 33.] The Court has power, in tha 
winding up of an unlimited company, to make a 
call under s. 102 of the above Act, on a proper 
case shown by the official liquidator; and the 
debts of the company not having been paid, an 
affidavit by the liquidator that the call was 
required for " the adj ustmcnt of the rights atid 
liabilities of the members amongst tliemselves," 
was held by Bacon, V.-C, to imply that the call 
was necessary for the payment of debts, and to be 
a suffieient compUance with form 33 of the 0. O. 
Nov. 1862, r. 33. Re Nohwich Equitable Fibb" 
Absubakce Co. Milleb's Case S4. L. J. Ch. 141, 
[61 L. T. 619, 33 W, E. 371 
Call made after death of— Grant of adminis- 



Contract for shares — "Fully paid up shares" 

^Registration. 

See Company— Shares. 3. 

Deceased — Balance order — Eiecutor — Re- 
See Executor — Administration. 8. 

• Director— Payment by — Set-off. 

See COKPANY— WlNDlSO-UP. 16. 

m COHPAHT — OOBT-BQOE COKFANT— Cbit- 

book Mine— Stannaries Court— Winding-ap Peti- 
tioa — Order /or Inepection o/ Documentt — 18i(;19 
Vict. c. 32, t. 22.] The practice of the Stannaries 
Court is the same as that of the High Court of 
Justice, that the mere fact of a petition is not 
enough to justify an order for inspection of books. 
But if grounds are shewn, the petition may pro- 
perly be ordered to stand over to allow the 
petitioner to enforce his right as a shareholder 

The right of iospeotiou under the 22nd section 
of the Stannaries Act, 1855, is personal to tlie 
shareholder, and does not extend to his solicitors 
or agents. Jte West Devon Great Consols Minb 
[37 Ch. D. 106, 61 L. T. 841 (C.A.) 
IT. COKPAirr—DEBElITUIlEa— Action by De- 
benture-hotdera — ln»ujjicient Eifate — ■ Coits — 
Frioriiy — Beceiver and Manager — TTOiteei — 
Solicitor — Lien-^Practiee — Costs — Set off — Rides 
of Supreme Court, 1883, Order Lxr., r. 27, eub-». 
21.] In a snit instituted by a debenture-holder 
of a company, on behalf of himself and the other 
debcnture-hQlders, against the company and the 
trustees of a deed, by which leasehold collieries 
and plant of the company were assigned to 
trustj^ to secure the payment of the debentores, 
to enforce the security, a receiver and manager 
was appointed. He worked the collieries for some 
years at a loss. Ultimately the property was sold, 
the Plaintiff liaving the condnct of the sale, and 
, Hie purchase-money was paid into Court The 
fund was insufficient. The original Plaintiff be- 
I came bankrupt in the course of the proceedings, 
' and another debenture-holdor was substituted for 
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IV. GOXPAKT— BEBXNTirBES— con^tnued. IV. C0KBAKT^7)^XESTXrRE&— continued, 

him as Plaintiff. On the further consideration of terest to accrue due or become payable in respect 

the suit : — of the said sum of £500,000, or some part thereof, 

Held, by Pearson, J., that the costs and other be a floating security upon the undertaking, 

expenses must be paid out of the fund in the works, and property of the company, not hindeiv 

following order : — ing sales or leases of, or other dealings with, any of 

(1.) The Plaintiff's costs of the realization of the property or assets of the company in the couiBe 

the property, including the costs of an abortive of its business as a going concern." The company 

attempt to sell. afterwards contracted to sell some of its land : — 

(2.) The balance due to the receiver and Hddt by Pearson, J., that the purchaser was 

manager (including his remuneration) and his entitled to reasonable evidence that there had 

costs of the suit. been no default in the payment of the principal 

(3.) The costs, charges, and .expenses of the or interest of the debentures, 
trustees of the deed. Be Florence Land and PMic Works Company 

(4.) The two Plaintiffs* costs of the suit, pari (1 Ch. D. 530) and re Colonial Trusts Corpora- 

passu, tion (15 Ch. D. 465) distinguished. Re Hobne 

When the second Plaintiff was substituted for and Hellabd 29 Ch. D. 736, 54 L. J. Ch. 919, 
the first an order was made that the solicitors of [58 L. T. 582 

the first Plaintiff should, without prejudice to 4. j)eed of Trust— Right of Holder to 

their Uen (if any) deliver up to the soUcitor of enforce Equitable CJmrge— Consent of majority,] 

the second Plaintiff all documents in their Kempe v. Jones - W. N. (1884) 214 (C.A.) 

possession renting to the conduct and prosecution g Mortgage-PHority.-] The director 

"" JTJd!'that the soHcitors of the first Plaintiff l^^^^s^r^s^^lCto^^ i^S^'debentot 

had no lien on the documents which could entitle ^,?!!^^r„ L To JiwSl^f^'^o?*^^^ 

them to priority in respect of their costs. g^^^^^ente and fffJcts of the t^|a^ w^^ 

weTeTeT^wirthe fo^V^ns'lLra^lon^^^^^^^ ttiJS^nttrl' menUreTrtL^d^. 

r^ a^we^diiis^^^^^ °'*'^ s:£sa'e^;*^^^^^ 

tl e^^'^t n'^l^ "^{^-^S* \^ f ti^fd^r ^* 'hruTdL^&X^^^^^^^^^ a^feffitoTtS: 

the costs which the Plaintiff was entitled to re- muX^ «iy«,„,««;i« ;« «««=,m«^*;^« ^r 

. f 4? +1 4? ;i company. Ihey aiterwards, m consideration 01 

Under su b^tS! 21 of rule 27 of Order i^v. of i*"*l!:frr1irntZ^'';^h*°t^^^^^^^^ 

the Enles of the Supreme Court, 1883, costs ^^Je^X^of Ae SmerTlhe pwS^ty ^ it 

whichaparty 18 ordered to pay personally may ^ ^nd by a written agreement charged 

be set off against costs which he is entitled to ^^^ l^^^^y comprised in the deeds with Ihe 

[64 L. ,. Ch. 686. 58 1. T. 212, 83 W. E. 308 piS^.S^triority^'^o.^* Sf^^nJu^' 

2.- Actionhy Debenture-Holders — Winding- Wheatley v, Silkstone and Haigh Moob Coal 

up — Appointment of Liquidator as Receiver."] Co, - 29 Ch. B. 715, 54 L. J. Ch. 778, 68 

In an action by a debenture holder the Plaintiff [L. T. 798, 88 W. B. 797 

moved for the appointment of a receiver, and the g. Priorities - Companies aauses Acts, 

motion was heard directly after a creditor's i845 (8 Vict. c. 16), ss. 38, 4\ 44 : and 1863 (26 

winding-up petition. Bacon, V.C, made a ^ g? Vict, c, 118) ss, 22, 23, 24, 30.] By the 

wmding-up order, but refused to appomt a re- Companies Clauses Act. 1863, s. 30, the priority 

<»iver. on the ground that the appointment of a ^f mortgages and bonds of a company, granted 

hqmdator would sufficiently protect the debenture- before till " creation " of debenture stock, is 

holders. i xi. j. j.u j i. saved. A railway company, having unexhausted 

Held,hy the Court of Appeal, that the deben- p^^^rs of borrowing, obtained a special Act giving 

ture-holders were entitled to special protection, ^y^^^ f^^^^^ ^^e^g to borrow on mortgage, and 

and the officml liquidator was appointed receiver, « ^ ^^^ thereof." to create and issue debenture 

he not objecting Wixlmott ^ Lom>on Ck,lu- gtock; and provided for the priority of existing 

LOIDCO. 62 L. T. 642, W. W. (1888) 29 (C.A.) mortgages or bonds. The company exercised 

Sesalso re House Improvement Supply s^^h borrowing powers by the creation of deben- 

Associatjon: Giles v. Nuthall: ^ure stock. Subsequent to such creation the 

Davis v. House biraovoiENT Supply company alternately issued debenture stock and 

AssocL^TioN W. N. (1885) 51 (C.A.) bo^ds. The income was insufficient to pay the 

8. Charge on all Property, present and interest on the debenture stock and bonds : 

future — Floating Security — Power of Company Held, by Kay, J., that the special Act in effect 
to deal with Property.'] A company, which carried substituted the time of the passing of that Act 
on the business of ironmasters and manufacturers, for the creation of the debenture stock (the time 
issued debentures for a total sum of £500,000, by specified in s. 24 of the Companies Clauses Act, 
which they charged their undertaking, works, 1863) as the period for determining in what 
stock-in-trade, plant, moneys, and other real and order the stock was to rank, and also that the in- 
personal property, both present and future, with terest on all mortgages or bonds, subsisting 9A, 
the payment of the sums secured by the deben- the time of the special Act, had priority over the 
tures "• to the intent that the same charge shall, interest on debenture stock granted by virtue of 
until default in payment of the principal or in- that Act, and that the interest on bonds gi&oted 
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IV. CM>][PAHY— DEBENTUSES— ^on^tnued. 
after the passing of that Act ranked pari passu 
with the. interest on the debenture stock. Be 
BuBBY Port and Gwendbeath Valley Railway 
Ck>. 64 L. J. Ch. 710, 52 L. T. 842, 83 W. S. 741. 

[W. K. (1885) 119 

— Bequest of ''shares" — ^Debentures not in- 
cluded. 

See Will— CoNSTBUcnou. 40. 

— — Issue of —Misstatement of object of loan. 
See Company — PaosPEcrrus. 

Whether " secutitics for money." 

See Will — Constbuction. 38. 

V. COMPANY— DIBECTOBS—JVe« — PnortYy — 
Ompanies Act, 1862 (25 & 26 Vict, c. 89) s. 38, 
«ti5-8. 7.] In a company where directors were 
obliged to be members : 

Held, by Pearson, J., that a director's unpaid 
fees were debts due to him in his character of 
member, and to be postponed to outside creditors. 
In re Leigebteb Club and County Racecoubse 
€k>. Ex parte Cannon SO Ch. D. 629. 53 L. T. 

[340, 34 W. B. 14 

2. LiabUity — Qualification of Directors 

provided by Promoter — Joint and several Lia- 
bility.'] The first five directors of a company 
beingDound by the articles of association to hold 
twenty sliares each as a qualification, accepted, 
with the knowledge and approval of each other, 
twenty fully paid shares each from the promoter 
who had reciyed them as cash from the com- 
pany : — 

Heldj by Pearson, J., upon summons by the 
official liquidator in the winding-up, that all the 
directors were jointly and severally liable to pay 
the full value of the shares. 

One only of the five directors, upon finding 
that he was not justified in receiving the shares 
without payment, offered to pay the fuU sum due 
from him, and gave a cheque for the amount, 
which, however, was accepted as an advance to 
the company, and was added to previous advances 
made by him for preliminary expenses :— 

Heildy that this director was not at liberty to 
flet off the value of his shares against the amount 
paid in respect of advances, though he would 
oave a dalm against the company for those ad- 
vances. In re Cabbiage Co-opebatiye Supply 
AssoGLATiOH (RoBEBTs' Case) 27 Ch. B. 822, 

[68 L. J. Ch. 1154, 51 L. T. 286, 83 W. B. 411 

3. Liability — Misfeasance — Agent for 

purckase — ScUe of Agents oicn Property to Prin- 
cipal — Non-disclosure — Account of Profit made by 
A^nf] In 1871 certain coal areas were pur- 
chased for £5500 by six persons, of whom F. was 
cue, and were vested in G. as a trustee for them 
without disclosing the trust. In 1873 a company 
was formed for the purpose of purchasing these 
areas and other property. F. was one of the 
directors, and as such he concurred in effecting a 
purchase by the Company from G. for £12,000 
cash, and £30,000 in fully paid-up shares, with- 
■oat disclosing the fact that F. was a part owner. 
In 1875 the company was ordered to be wound 
fip. In 1878 a meeting of contributories was 
called, at which two rivsd schemes were brought 
IbfFward, one for repudiating the purchase of the 
jooal axeas, the other for idopting the purchase 



V. COXPAHT—- BIBECTOBS — continued. 

and selling the property. The latter scheme was 
adopted, and was confirmed by the Court. The 
liquidator accordingly sold the property, but at a 
heavy loss. A contributory then took out a 
summons under sect. 165 of the Companies Act, 
1862, to make F. liable for misfeasance as a 
director in allowing the company's seal to be 
affixed to the agreement for purchase by the 
company. Mr. Justice Pearson dismissed the 
summons, holding that though the company would 
have been entitled to rescind the contract, yet as 
recission had become impossible no relief could 
be given against F, ; that as F. when he acquired 
his interest in the property was not a trustee 
for the company, he could not be treated as 
having purchased on behalf of the company at 
the price he gave, and therefore was not cluige- 
able with the difference between the price at 
which he bought and the price paid by the com- 
pany, and that he could not be charged with the 
difference between the price paid by the company 
and the value of the property when the company 
bought it, as this would be making a new contract 
between the parties. (26 Ch. D. 221, 54 L. J. Ch. 
217, 50 L. T. 390, 32 W. R. 853, 1884 Dig. col. 90.) 
Held, by Cotton and Fry, L.JJ. dissentiente 
Bowen, L.J., that this decision was right. Be 
Cape Bbeton Co. 29 Ch. B. 795, 54 L. J. Ch. 822, 

[58 L. T. 181, 83 W. B. 788 (C.A.) 



4. 



Liability — G-ift from promoters of 



money to buy shares — Companies Act, 1862 (25 d: 
26 VieL c. 89), «. 165.] The promoters of a com- 
pany presented one of the directors with £1000 
to buy one hundred shares in the company, which 
was the qualification of a director, the present 
being expressed to be given as part commission, 
in respect of certain contracts he was about to 
enter into at the request of the promoters, in 
relation to the proposed company. The director 
afterwards took part in making an agreement f(»r 
the purchase by the company of a quarry of 
which the promoters were part owners, the carry- 
ing out of which was stated in the memorandum 
and articles of association of the compcmy to be 
the first object of the company. The company 
was subsequently wound up. 

Held, by Kay, J., that the director was liable 

to account to the liquidator for the value of the 

shares, at the value at which they stood at the 

; date he received the present, together with in- 

: terest at five per cent, from the date of such 

gift. Be Dbum Slate Quabby Company 

[55 L. J. Ch. 36, 53 L. T. 250 

6. Liability — Loan Society — Ultra Vires 



— Personal Security — False Balance Sheets — Com- 
panies Act, 1862 (25 & 26 Vict. c. 89), ss. 22, 165.] 
The official liquidator of a loan society moved to 
make its directors and officers liable for losses 
arising from one hundred loan transactions on the 
grounds (1) that, as they had advanced large 
sums by way of loans on the security of the 
society's own certificates, they had acted ultra 
vires, because by the memorandum of association, 
and the articles, they were expressly forbidden to 
accept as security for repayment of advances, 
*' personal securities, either by bonds, bills of ex- 
change, or promissory notes"; (2) that, if this 
were intra vires, the other securities which they 
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y. COKPKNY—DIKElC^CiBB— continued. VII. COXPAHT— LIQinDATOBr-coHfmt^c?. 

had accepted were not bond fids ones; (3) that, pany was being wound up under supervision, the 
if their loans were not fraudulent, they had been liquidation commencing in 1882. The liquidator 
guilty of such gross negligence and imprudence did not keep the concern in full work, but re- 
as to make them liable ; and (4) that they had mained in occupation of the business premises fo7 
concealed the true state of the affairs of the the purpose of carrying out some pending con- 
society from the members by means of false tracts, finishing a quantity of unfinished articles, 
balance sheets. and storing and keeping in order a quantity oi 
Held, by Chitty, J., that the charges of fraud completed articles with a view to selling them, 
and gross negligence had not been sustained, tliat In March, 1883, a rating authority made a mte 
the directors could in no sense be held responsible for 1883 on all the property within the district, 
for the faulty basis on which the society had been The liquidator allowed the time for appealing 
formed, or for the errors of the actuaries and against the assessment to go by. The rating 
accountants, that the members had been cog- authority applied to the Court for payment of the 
nisant of, and ratified all that had been done ; rate in full : — 

that the society's own certificates were not such Hdd, that as the liquidator had from the corn- 
personal security for advances as was forbidden mencement of the winding-up occupied the pro- 
D^ the articles, and that it was not vltra vires the perty for the purpose of the company, and with a 
directors to advance money on such security (as view to acquiring gain or avoiding loss to tlie 
it was security of personal estate as distinguished company, the rate ought to be paid in full, 
from personal security) ; and that the motion Whether, in order to entitle the rating authority 
must be dismissed with costs. Grtmwade v, to be paid in full, it is necessary for the liquida- 
MuTUAL Society - - 52 L. T. 409 tor to have any more benpficial occupation of tho 

6. Liability -Breaches of Trust -In^ property than is required under the ordin^y law 

direct Sanction.-] A director of a company from ^^ to rating, qu^re. The test m Be \\ est Hartle- 

the time that he becomes aware of breaches of pool Iron OmpanyJM L T. (N.S.)568) doubted, 

trust by his co-directors incurs liability, even Where the liquidator, being m possession, does- 

. though he did not directly sanction them, and ^^t appeal against the assessment, the Coiui; will 

may be held personally answerable for any losses °?t refuse to order payment of the rate m full on 

sustained thereby, if he remains passive and the ground of its b^ng too high, except perhaps 

omits to take proper steps to prevent such mis- m extreme cases, ^aj i>ar«e Birmingham (Mayob 

conduct, and to institute, if necessary, proceed- o^)- ro^^^^'^'lJl^'^ ^^?%'^nv "^JSo ''^o'?^^ 

ings against his colleagues in default. Jackson L^* ^- ^' *Ttv* « .S^' 51 V I «/.;/?! V 

V. MuNSTER Bank - 16 L. E. Ir. 366 L^^ ^- "' ^^°» *® ^' ^' ^^ ^'•^•> 
Liability— Notice of trust as to shares. -^ctjon by— Voluntary winding-up— Motion 

i^ee Company— Shares. 4. to strike out counterclaim. 
Payment by-Contributory-Set off. ^ee Company - Voluntary Winding- 

See Company — ^Winding up. 16. 
rrr nAwBA-Knr T\Tirmvi(m n * r Appointment of, as receiver — Action by 

VI. COMPANY — DIVIDElfD—Gttaraw^ee o/— debenture holders 
Application of moneys received under guarantee. g^ Company-Debentures. 2. 

ElCHARDSON V. ENGLISH CROWN SpELTER Co. _ ^ . . n ^ , . - 

rW N (1885) 31 Documents in possession of — Production oC 

Bonus dividend— Capital or income. ^«« Practice — Discovery — Docu- 

See Executor — Administration. 2. ments. 2. 

Vn. COMPANY— LIQUIDAT0E—jBa«c8 — -Btm- V™- COMPANY— MANAGEMENT— /SJpectaZ Be- 
ness carried on by the Liquidator — Beneficial ^lution — Time — Computation of— Intei'val — Corn- 
Occupation.'] An hotel company was wound up panics Act, 1862 (25,<fc 26 Vict. c. 89), «. Sl.J 
under an order of the Court, and the liquidator '^^^ interval of not less than fourteen days which 
was directed to sell the hotel, but with lu>erty to under sect. 51 of the Companies Act, 1862, is to 
carry on the business till the sale, so as to sell it ©laps© between the meetings passing and con- 
as a going concern. The liquidator accordingly firming a special resolution of a company is an 
carried on the business in the hotel, but made no interval of fourteen clear days, exclusive of the 
profit by it. Shortly after the commencement of respective days of meeting, and therefore a special 
the windinj<-up a poor-rate was made, aud the resolution for reduction of capital passed at a 
overseers claimed payment of the rate from the meeting held on the 25th of February, 1885, and 
liquidator in respect of his occupation of the confirmed at a meeting held on the 11th of March, 
hotel : 1885, was held to be bad. Be Railway Sleepers 

Held (affirming the decree of the Vice-Chan- Supply Co. 29 Ch. D. 204, 64 L. J. Ch. 720, 

cellor of the county palatine of Lancaster) that [^2 L. T. 731, 33 W. E. 595 

the rate must be paid in full. IX. COMPANY— MEMOBANDUM (AND AE- 

Be West Hartlepool Iron Company (S4: L. T. TICLES)— Articles— Mutual Loan Society— Wind- 

(N.S.) 568), and Be Watson, Kipling, & Co. (23 ing-up— Withdrawal of Members— Payment oui of 

Ch. D. 500, 52 L. J. Ch. 473, 49 L. T. 115, 31 Special Fund— Applicability ofBules to Windings 

W. R. 574), distinguished. Be International ^^.] The rules of an unlimited mutual loan 

Marine Hydropathic Co. - 28 Ch. D. 470, society provided that a separate fund should be 

[33 W. E. 687 (C.A.) formed by the subscription of members joining in 

2. Bates — Business Premises, Occupation each year, which subscriptions might, with the 

of, by Liquidator — Beneficial Occupation.] A com- consent of the directors, be paid in advanea 
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IZ. COXPAKT — XEXOSANDUM (AKB ASL- 

TICLES}— continued. 
The accounts of each fund were to be kept dis- 
tinct, and the members were to receive advances 
called *' appropriations/' out of the accumulations 
of the particular fund to which they subscribed. 
The appropriations were to be repaid by instal- 
ments extending over twenty years. Members 
might withdraw on giving notice, and were in 
that case entitled to a return of their subscrip- 
tions, together with payment of the bonuses 
declared in respect of their shares, such payments 
to be made in the order of the dates of their 
notices, and only out of moneys received after the 
date of their notices in repayment of appropriations. 

When appropriations had been made to all 
members of a fund, or before that under certain 
circumstances, the fund was to be declared closed, 
and the accumulations were to be divided among 
4he continuing members of the fund. 

The company was wound up voluntarily, and 
the liquidator applied for the direction of the 
Ck)urt as to the distribution of the assets among 
the members, there being no outside creditors. 

There were four classes of members whose 
interests were in dispute : — 

1. Members who had given notice of with- 
drawal before the closing of their funds, and 
before the commencement of the winding-up. 

2. Members who had given notice of with- 
drawal after the closing of their funds, but be- 
fore the commencement of the winding-up. 

3. Continuing members who had paid subscrip- 
tions in advance. 

4. Continuing members who had not paid any 
subscriptions in advance. 

Heldt by Kay, J., that the provision for the 
repayment of withdrawing members out of the 
particular fund ceased to apply on the winding- 
up of the company, and that those members who 
^lad given notice of withdrawal before the com- 
mencement of the winding-up liad no priority 
over the continuing members : — 

Held, also, that the continuing members who 
had paid their subscriptions in advance had no 
priority over the other members : — 

But, Jield, by the Court of Appeal, that, accord- 
ing to the true construction of the articles, mem- 
bers who had given notice of withdrawal before 
the closing of their fund and before the com- 
mencement of the winding-up had a charge on 
the repayments of appropriations belonging to 
their particular funds ; that such charge did not 
cease on the closing of the fund or on the winding- 
up, and that they were therefore entitled to be 
paid in full out of such repayments in priority to 
sili other members. 

Walton V. Edge. Re Blachhurn Building Society 
(col. 66) followed. 

Be Mutual Society (24 Ch. D. 425, n.) dis- 
tinguished. In re Alliance Society 28 Ch. D. 
[559, 54 L. J. Ch. 540, 52 L. T. 695 (C.A.) 

2. Articles — Lien on Sliares — Mortgage 



o/ Shares — Priority — Statute of Frauds — Agree- 
Hnent not to he performed within a year — Contract 
— Consideration — Compromise of intended action 
— Pleading.'] It was provided by the articles of 
4he defendant company that the company should 
Lave a first and paramount lien on each member's 



IX. COXPAHY—XEXOBAHDUM (AKB AR- 
TICLES) — continued. 

shares for his liabilities to the company. G., a 
shareholder, in 1882, mortgaged his sharies to the 
plaintiff. In 1883 the company and shareholders 
threatened an action against G. in respect of 
alleged misrepresentations as to the value of pro- 
perty sold by G. to the company. G. signed a 
letter guaranteeing that certain dividends should 
be earned and paid by the company during ninety 
years, or that he would pay the deficieinpy. The 
company and shareholders thereupon abandoned 
their intention of suing G. The plaintiff having 
brought an action against the company and G., 
claiming a first charge on G.*s shares, the com- 
pany pleaded their articles and G.'s undertaking. 
As to the undertaking, the plaintiff pleaded in 
reply the Statute of Frauds. 

Held^ by North, J. (1), that the company's 
articles did not give them priority over tiie 
plaintiff's charge. 

The Court being of opinion on the evidence 
that, though no case of misrepresentation by G. 
was shown, yet the consideration for his under- 
taking, though not expressed, wus that the threat- 
ened proceedings against him should not be taken : 

Held (2), that the company had performed 
their part of the contract within the year, and 
that the Statute of Frauds did not apply. 

Held (3), that the consideration for G.'s under- 
taking was sufiScient, whether the company had 
reasonable grounds for their threatened action or 
not, if they were acting hond fide. Callisher v. 
Bisehoffsheim (L. R. 5 Q. B. 449), followed. 

Held (4), that it was not competent to the 

plaintiff to plead the Statute of Frauds. Miles 

V. New Zealand Alfobd Estate Co. 54 L. J. 

[Ch. 1035, 53 L. T. 219, W. K. (1885) 142 

3. Memorandum — Preference and Ordi- 
nary Shares — Special Resolutions altering Appro- 
priation of uevenue — Ratification — Rights of 
Shareholders under original Contract.] The 
memorandum of association of a company in- 
corporated under the Companies Act, 1862 (25 & 
26 Vict. c. 89), stated that a portion of the shares 
were to have a right of receiving a dividend by 
preference to the other shares, and that the pre^ 
ference shares should have a right to a dividend 
of 7 per cent, per annum in priority over the 
ordinary shares, and to one-fifth of the remainder 
of the net revenue after a deduction of a sum 
sufficient for paying 7 per cei^t. per annum on the 
ordinary shares; and also that those shares 
should have a right to the rest of the dividend, 
whatever it might be, up to 7 per cent, after 
paying 7 per cent, to the preference shares and 
to four-fifths of the remainder of the net revenue, 
after deduction of a sum sufficient to pay the 
dividends to the preference and ordinary shares. 
The^ directors applied the profits of the com- 
pany in substantial accordance with the pro- 
visions in the articles of association till November, 
1872, when the company passed special resolutions 
which altered the priorities and payments of the 
net revenue as between the preference and ordi- 
nary shareholders, and which provided for the 
redemption of shares out of the surplus profits, 
and they were acted upon without any objection 
being raised to them by any of the members of 
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IX. COMFANT—MEMOBARDirK (AKB AB- X. COXPANT— FBOMOTEBB— confmit^d!. 

TIGLES) — continued. when, as in this case, it was certain that the 
the company till July, 1883, when the company directors would not communicate the informa- 
passed a special resolution by which the original tion to the shareholders. On appeal, a corn- 
appropriation of tiie revenue as provided by the promise was sanctioned by the Court, Baggallay, 
memorandum of association was restored : — L. J., observing that the argument for the appel- 

Held, affirming the decision of Kay, J. (28 Ch. lant seemed to shew that the question was a 

D. 56, 54 L. J. Ch. 12, 51 L. T. 766), that the doubtful one. Be Fitzboy Bessemer Steel, &c., 

resolutions of 1872 were not valid, as they altered Co. 60 L. T. 144, 82 W. E. 476, 88 W. E. 812(C. A.) 

a condition in the memorandum of association in Gift by, to directors, of qualification shares. 

contravention of sect. 12 of the Companies Act, See Company Directors. 2, 4. 

1862: 

HeU, also, that even if the resolutions of 1872 XI. COMPAHY— PEOSPECTUS— 3fMrepre«fnte^ 

would bo valid if ratified by every member of the tion — Issue of Debentures— Misstatement of Object 

company, there was no evidence on which the of Loan— Contributory Mistake of Plaintiff,'] A 

Court, acting as a jury, ought to infer that every misstatement of the intention of the defendant in 

member of the company had ratified such reso- doing a particular act may be a misstatement of 

lutions with full knowledge of what had been ^act, and if the plaintiff was misled by it an 

done. AsHBURY v. Watson - 80 Ch. D. 876, action of deceit may be founded on it. 

[64 L. J. Ch. 986, 88 W. E. 882 (C.A.) Where a plaintiff has been induced both by his 

Articles Taking Poll ^^^ mistake and by a material misstatement by 

See Company-Voluntary Winding-up. *^? defendant to do an act by which he receives 
g ^ injury, the defendant may be made liable in an 
T ' • J. A J 1 action for deceit. 
Loan society— Advances on personal seen- ^he directors of a company issued a prospectus 

^*'y* ■rk er iuvitiug subscriptious for debentures, and statinir 

^66 Company-Directors. 5. that the objects of the issue of debentures were tS 

X. GOMPAHY — PEOMOTSES — Agreement by complete alterations in the buildings of the com* 
Solicitors of— Separate undertaking-Liability to pany, to purchase horses and vans, and to develop 
general Creditors.] Where the solicitors of the the trade of the company. The real object of the 
promoters of an Act of Parliament, whereby a loanwas to enable the directors to payoff pressing 
company is created and empowered to raise liabilities. The Plaintiff advanced money on 
capital and carry out works ; and, if they so some of the debentures under the erroneous belief 
resolve, to raise separate capital for, and carry out tliat the prospectus afforded a charge upon the 
separately, certain portions of such works as a property of the company, and stated in his evidence 
separate undertaking ; agree to pay certain claims ^^^^ ^^ would not have advanced his money bnt 
out of the first capital raised by the company, for such belief, but that he also relied upon the 
and the company duly raise capital for the statements contained in the prospectus. The 
separate undertaking and none other, neither the company became insolvent : — 

company nor the solicitors are liable imder the Heldy affirming the decree of Denman« J. (82 

agreement. Allan v. Regent's Canal, City W. R. 848, 1884 Dig., col. 100), that the misstate- 

and Docks Ry. Co. - - 64 L. J. Q. B. 201 ment of the objects for which the debentures were 

o T,M- ^ -n ^ J- -ni . issued was a material misstatement of fact, in- 

CI. ■";;;. -^•^T'.T""?''^?^^/?^ ^^"^ fiuencingtheconductofthe Plaintiff, and rendered 

Shares-Notic^Statute of LimiMuy^Com- ^^ directors liable to an action for deceit, although 

pames Act, 1862 (25 & 2QVtct c. 89), s 165.] By ^^e Plaintiff was also influenced by his own mL 

an wrangement between S., the promoter of the ^ake. Edginoton t.. Fitzmaurice (No. 1) 

^" ^nt V^"^"^*®. *"* ^^^S^'^'J^e ^?8 *« [29 Ch. D. 469, 68 L. T. 869, 88 W. E. 911 (CA.) 

receive 1000 B shares m consideration of his ^ ^ ' 

taking or placing 500 A shares. The 1000 B Xn. GOMPAHT— EEBXrCTIOK OF CAPITAL— 

Shares were afterwards allotted to him. After Advertisement of Presentation of Petition — Com- 

the Co. was formed, notice of this transaction was panics Act, 1867 (30 & 31 Vict. c. 131) — Com- 

given to the directors, but no action was taken in panies Act, 1877 (40 & 41 Vict. c. 26)— General 

the matter, the board consisting of persons more Orders, March, 1868, r. 5.] A limited company 

or less implicated in the arrangement. In the whose shares were all fully paid up, having lost 

winding-up of the Co., the liquidator took out a part of its capital, presented a petition to reduce 

summons to recover from S. the value of the 1000 the nominal capital by the amount of the loss, 

B shares, on the ground that the circumstances reducing the nominal amount of each share from 

under which they were allotted amounted to a £1 to 12s. 6d. Bacon, Y.-C, refused to hear the 

misfeasance on his part Held, by Kay, J., that petition until its presentation had been advertised 

6. had been guilty of a misfeasance as against the as prescribed by the 5th rule oi the General Order 

Co., and as the shares were now valueless, must of 1868, made under the Companies Act, 1867 : — 

pay to the liquidator the amount of the value of Held, on appeal, that a pietition for reduction 

the shares when he received them, but without of capital au^orized by the Companies Act, 1877> 

interest, no dividend having been paid on them. ought prima facie to be advertised as directed by 

Held, further, that, though more than six years the General Order of 1868, though the Judge has 

had elapsed since the notice to the directors, the a discretion to dispense with advertisements if he 

liquidator's claim was not barred by the statute is satisfied that the interests of creditors cannot 

of limitations, for though notice to the directors be affected by what is proposed, and that as in 

is prima fa^e notice to the Co., it wasnpt so the present case theJudge in his discretion thought 
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Xn. COKPAXT— BEDTiailOV 0? CAPITAL— 

eotdinaed. 

that the petition on^lit to bo advertispd, the Coiiit 

at Appeal would not interfere. Se Taubba- 

OKKBBY Estates Cokpakt 28 Cli. S. 683, 

[54 L. J. ClL 792, M L. T. 712 (CA) 

9. AdvtrtUemenl of Petition — Companiei 

Jet, 18S7 (30 * 31 Vict. c. 131], 1. 15— Companiei 
Aet, 1877(10441 Vict e. 26)— G. 0. flfnrtA, 1868. 
fi-. 4, 5 ; Sdted. Forms 1, 2.] Notice of the pre- 
Notation of a ptition nndei: the above Acts for 
tiie i«dnotioa of the capital of a limited company 
miut; in iMdimuy coses, be adverttEed before tho 
bmriDK. Re Consolidated Telefsone Co. 

[tl4 L. J. Ch. -m, 63 L. T. 67S. 33 W. B. 408. 
[W. N. (IBSfi) 42 

S. Advertisement — Companiei Act, 1877 

{to <fe 41 Viet. e. 26).] Advertisement of an order. 
DD petitioD, oonBrming a resolution for reduction 
of tne oapitfd of a limited corapnny, will uot, ai. 
I nde, be dispensed wilb. Ee Canada Nobth- 
ffWTBtra Land Co. - W. H. (1885) 61 



ZHtpennng uiUi Adverlisemenie, and viiik use of 
Ole viordg " and redaeed" — Coiapanies Act, 1877, ' 
w. 3, 4. Be LoMXiS and City Land and Build 1 
ma Co. - - - W. B. (1885) 137 i 

S. Uie qftctyrdi " and reduced ' dispensed I 

viik-~CoMpaniesAeti, 1867 (SUA 31 VieLe. 131), 
atid 1877 (iO cE 41 Vict e. 26), s. 4 (ii.).] Where | 
m company bad passed a special resolution for 
iednction of capital, and iras about to present a j 
petition for that purpoae, the Court, on motion | 
•z parte, gave leave b> dispense with tlie words ] 
"and redaced" after the name of the company 
dnring the interval which must elapse between 
Uie presentation and hearinc of the petition. Be 
BiYKB Pi^TE Fbesh Meat CO. 63 I. T, 39, 

[33 W. E. 819, W. H. (1886) 14 ' 

• Speraal reaoltttion — Time — Interval. ' 

See OoMPANT — Manaoemb-jt. 
Zm. COKPAHT — BHAEZS — FaUy paid-up j 
8haTe$ — Companies Act, 1867 (SO & 31 Viet, 1 
c. 131% >. 25~Numlier of Shares.] A contract to i 
iseuQ fnlly paid-Dp shares for a conaideiation other ' 
than money, registered under the Companies Act, 
1867, 8. 25, neeil not specif; the numbers of the 
shares. Sk parte Fobde. Be Delta Syndioatk, 
LntlTKD - 30 Ch, D. 163, 64 L. J. OH. 724, 

[33 W. E. 839 j 

S. " Fvllg paidrup" Shares — Companies 

Act, 1887, s. 25— /s8iM of Shares at a discount— I 
Wmding-up — Distribution, of sarplus Assets.'] 
Certain shares of a joint stock company were ^ 
m«ned at the fill! price of £1 ench. OUier shares j 
were aRcrwaids issued at a discount of 7«. 6d. \ 
Theie was no contract in writing that those i 
dionld be deemed ftdly paid-up shares nndor 
sect. 25 of the Gompaniea Act, 1887, The com- 
pany went into liquidation, and the realization of 
its property prodneod more than enough to pay 
ftll the debts and expenses, leaving a surplus 
distribntable among the shareholders : — - 

Held, that the case came within the 25th eec- 
Hon of the Companies Act, 1867, and that the 
holders of shares on which I2«. 6d. only was paid I 
were not entitled to claim any portion of the . 



I zm. COXIAIfT— SHAEES— conditued. 

I surplus assets as against tlie full; paid-up share- 
holders, without first accounting for the 78. Gd. 
per share, being the discount at which these 
shares were issued. Ex parte Stefbenson. Be 
' Nkwtownabds Gas Co. - - 15 L. B. Ir. 61 

, 3. "Fuily paid-np" ShaTee-~Non-rer^s- 

tration of Contract — Estoppel^— Companies Act, 
1867, a. 25, Be Vclcan InoNWORKS Co. 

[W- H. (1885) 120 

i 4. Transfer— Transfer of Shares 6y Deed 

—Transfer in Blank— Delivery of Transfer by 
' Transferor as his Deed^EqtiitaUe Mortgage of 
I Shares — Notice — Priority — Maxim, " Qui prior 
est tempore poUor est jure" — tympanies Act, 1862 
. (25 & 26 Vict. 0. 89), «. 30— Mode of gining Notice 
j to Compana—Natiee to Secretary as an Indi- 
mdualj Where the sliares of a company regis- 
tered under the Companies Act, 1862, are, pur- 
suant to the articles of association thereof, to be 
transferred by deed, a transfer at the time when 
I the transferor parts with the possession and con- 
I trol thereof, must contain the name of the trans- 
feree and must identify the shares ; and a transfer 
in blanh, that is, a transfer, which at the time 
above-mentioned neither contains the name of 
the transferee nor identiSes tlie shares, is void, 
even although the name of the transferee and 
the number and the numbers of the shores after- 
wards, but not in the presence nor by the direc- 
tion of the transferor, are filled in, and he then 
adopts and acknowledges the transfer ; for the 
mere adoption and acknowledgment h; the trans- 
feror of the trausfor after it has been filled in, it 
not boing either in his possession or under his 
control at the time of the adoption and ackuow- 
ledgment, do not amount to a delivery of the 
transfer by him as liis deed. — Siidson v. Bevelt 
(5 Bing. 368) distinguished.^The principle es- 
tablished in Dearie V. Hall (3 Buss. 1), as to the 
effect of notice in determining tho priorities of 
equitable rights, does not extend to the shares of 
companies registered under the Companies Act, 
1862, or to companies governed by regulations 
having a provision aJTiiilar to sect. 80 of that Aet. 
—The Companies Act, 18G2, a. 30, forbids the 
ent:7 of any trust on the register of companies, 
and where the shares of a company either regis- 
tered under that statute, or contiuning a rego- 
lation to the like effect with sect. 30 thereof, aro 
equitably assigned or mortgaged more than once, 
the priority of the assignees or mortgagees will 
he determined by tlie priority of the assignments 
or moilgages, and uot by the priority of the 
notices thereof given to the company : — So held, 
by Brett, M.E., on the ground that a notice of 
an equitable ssdgnment or mortgt^^e, in order to 
be effectual, most turn the person to whom it is 
addressed, into a trustee, and the Companies Aet, 
1362, s. 30, and any regulation of a company of a 
like nature, not only forbid the entry of any trust 
on the register, hut also exempt the company 
from sny fiability for acting iu contravention of 
!t notice of tlie equitable assignment or mortgage : 
— By Cotton, L.J., on the ground that although 
tlie directors may be personally liable for per- 
mitting a transfer to be registered in contraven- 
lion of equilable rights of which they have actual 
Qotioe, nevertheless the company itself is not 
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lan. COVPASY—SRKSLEB— continued. . Xm. COKPk'KY—S'KKSL'EB— continued, 

bound to recognise trusts, and cannot be made secondly, that the offer of M. to indemnify the 

liable for accepting a transfer by any notice not company could not be deemed to be a delivery of 

»to allow it : — By Lindley, L. J., on the ground the transfer as his deed, after it had been filled 

that although the directors may be personally in with the name of C. as transferee and with the 

liable if they allow a transfer to be registered numbers of the 100 shares, and that the shares 

which they know to be fraudulent, nevertheless had not been legally transferred to the Plaintiffs 

the only right of an equitable assignee or mort- who had only an equitable mortgage : — Held, 

gagee against the company is to apply to the thiidly, that the notice by the Plaintiffs to the 

High Court under 5 Vict. c. 5, s. 4, and Rules of company of the charge existing in their favour 

the Supreme Court, 1883, O. xlvi., for an order was notice of a trust, and therefore was invalid, 

restraining the company from allowing a transfer and that the charge in favour of S. being prior in 

to be made in contravention of his rights, and the point of time, his executors had the better title in 

company itself is not bound to taie notice of equity to the shares. Societe Generale de 

equitable interests in shares not followed up in a Paris v. Tramways Union Co. 14 Q. B. D. 424, 
reasonable time by proceedings to restrain a [54 L. J. Q. B. 177, 52 L. T. 912 (G.A.) 

transfer.— /SmftZe, by Brett, M.R., that the di- (Aflarmed by H. L., W. N. (1885) 222.) 

rectors and secretary of the company will not be _ _ . «,,7f .iT^-f^ 

personally liable for disregarding a notice of a ^ ^' Transfer -- ShareTwlder indebted to 

trust as to shares and for allowing them to be Cmm>any--Liqmdation of Shareholder -Trustee 

-transferred in contravention thereof.— itfar^m v. !? ^q^^dattm. Refusal of Company to register.^ 

Sedgwick (9 Beav. 333) dissented from.— JEfe parte ^^ *J\® 5^*l.^^f.5>f association of a company it was 

LtWedale, In re Pearse (6 De G. M. & G. 714) ; Provided that the directors might refuse to re^s- 

Ex parte Stewart, In re Shelley (4 De G. J. & S. *®^ » ^^/^^^^ ^f shares while the shareholder 

543) ; Ex parte Bmiltan, In re Shetchley (1 De G. "^^l^S^ the same was indebted to the company, 

.& J. 163)f fe parte Union Bank of Manchester, °' ^^ .^J^y s^^^'^ consider the transferee an me- 

In re Jackson (L. R. 12 Eq. 354); and Ex parte sponsible person. It was also provided that 

Agra Bank, In re Worcester (L. R. 3 Ch. 555) P^rso^^ becoming entitled to shares m coiwe- 

^scussed.-In order that a notice to a company ^^^^^\ of the death, insolvenof, or bankruptcy 

may be effectual, either it must be given to the 5^ «;. sl^areholder might be registered on the pro- 

"company itself through its proper officers, or it ^uctaon of such evidence as might from time to 

must be received by the companv in the course t'^e be required by the directors, and that any 

of the transaction of its business: casual know- transfer or pretended transfer of shares not beinff 

ledge acquired by the secretary as an individual ^PP^^J^j^y *\^ directors should be absolutely void, 

and not whilst he is engaged in transacting the ^ ^ i^^^^ej- of shares m the company executed 

business of the company, cannot be deemed notice transfers of such shares to the nominees of a baij 

to the company.-^ March, 1881, M. deposited f « «• security for advances. The company refused 

with S. the certificates and a blank transfer of to register these transfers, on the ground that the 

100 shares in a company as security for money transferor was indebted to the company. Subse- 

advanced. In Februiiry, 1882, S. died, and the ^1^^.?.*^^' the transferor having filed a hquidation 

•secretary of the company, who was a relative of PotUion, a trustee m liquidation was duly ap- 

«., attended his funeral, and during a discussion P"i*^- ^"^.^ *^«*®^ with the consent of the 

of the deceased's affairs became acquainted with ^^i^ ^nd their nominees, applied to the directors 

*he existence of the charge on the shares. In jj *\^ company to be registered as the owner of 

December, 1882, M. was heavily in debt to the the shares, but they refused the application. The 

Plaintiffs, and as they pressed him for payment, J^^nk. though consenting to the trustee s regis- 

he fraudulently delivered to them another blank *^tl<>?L' ^^^ never waived their security : 

transfer of the same shares. Some days after- ^-g^^^' ^^^ *;® T t ^^ ^^pomp, L.C., Brett, 

wards, the transfer to the Plaintiffs was in the ^•^•^*?r^,F°**?'v.u•^•;^''^7oo^'?l ?'%'^^^i®'??«2^ 

sbsence of M. fiUed up with the name of the ?rrT^9i ^^9 w^V^^i-ni f 'i lid ^n"^* ^\ ^nl^' 

Plaintiff C. as transferee and with the numbers of fl L T. 324, 32 W. R. 1011, 1884 Dig^ col 104), 

the shares. The company refused to register the *^* *^® declining to register the transfers by the 

transfer to the Plaint&s on the ground that the directors was not a disapproval of them so as to 

•certificates were not produced, and thereupon M. '^^.^f them void withm the meaning of the 

offered to indemnify the company against any articles, that the trustee was not entitled to the 

^ther claim, but shortly after the ekecutors of S. fj?^^ ^f^^^ ^^^ ^^^P^S of the articles so long as 

gave notice to the company of the existence of the transfers remained m force and that the trustee 

the charge in favour of their testator. The com- ^^as not entitled to be re^tered, notwithstand- 

pany was registered under the Companies Act, mg the consent of the transferees. Ex parte Kae- 

1862, and one of the articles of ass(i^iation pro- Sf?: T^tS^^'V'^^T^ ^^^^'^^o^ S^'^J^i^l^ di- 
vided that the shares should be transferred by L^» ^'^ ^' ^^* ^ ^' ^' ^^ °^*» ^^ ^' ^' ^^^ (y-^O 
'deed, and another provided that the company 6. —^ Transfer — Unregistered — Laches of 
should not be bound by or recognise any equitable Company — Winding-up — Companies Act, 1862 
interest. In an action by the Plaintiffs against (25 & 26 Vict. c. 89), s. 35.] M., the registered 
the executors of S. to obtain a declaration of their holder of certain shares in a bank, executed in 
title to the 100 shares : — Held, first, that the Feb. 1883, a deed of transfer, leaving the name of 
knowledge acquired by the secretary of the com- the transferee blank, and handed the transfer and 
ipany at the funeral of S. of the existence of the the share certificate to a purchaser for value. 
'Charge in his favour could not be deemed notice Afterwards the transfer and certificate came into 
<6f its •existence to the company itself: — Held, the possession of W., who, in Feb. 1884, filled in 
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Zm. COKBAMY-^RAXEB— continued, 
his own name as transferee, and sent the complete 
transfer and the certificate to the office of the 
company, requesting that the shares might be 
registered in his name and a new certificate 
issued. M. never took any steps to get the trans- 
fer registered. Through the company's defaiUt 
the transfer never was registered. 

In April, 1884, a winding-up order was made. 
M. now applied to have W. s name substituted for 
his as the owner of the shares : — 

Held, by Pearson, J., that he was entitled to 
the order asked for. Be Manchester and Old- 
ham Bank 54 L, J. Ch. 926, W. N. (1885) 169 

7. Transfer to Trustee for Company — 

Company subsequently found disentitled to hold 
Shares — Delay."] Certain shareholders in a com- 
jMiny registered under the Companies Acts, 1862 
and 1867, on 15th Oct. 1878, sold their shares to 
A., the managing director of the company, as 
he alleged, in trust for the company. On the 
6th Nov., 1878, the directors by minute ap- 
proved *' of the transfers to the managing director 
for behoof of the company,*' and the names of the 
Bellers were removed from the register, and the 
name of the company alone was registered, and 
entered upon the list of shareholders. Six years 
afterwards, the directors having been advised 
that the company was not entitled to hold its 
owli shares, the names of the original holders of 
the shares were replaced upon the register: — 
Held, in a petition at the instance of the sellers 
for rectification, that the directors having in Nov., 
1878, approved of the transfer to A. for behoof of 
the company, the names of the petitioners had 
then been properly removed from the register, 
and the company was not entitled to replace 
them, and that they now fell to be struck off. 

OaBDINEB V, ViCTOBIA ESTATES Co. 

[12 G. of S. Cas. 1856 (So.) 

Bankrupt's — ^Whether in his " order and 

disposition." 

See Bankruptcy — Order and Distosi- 

TION. 1, 2. 

Contract to take. 

See Company — Contributory. 1 — 3. 

— Held on trust — ^Payment to registered owner 

without notice of trust. 
See Building Society. 10. 

Lien of company on — Deposit of share certi- 
ficates. 
See Mortgage — Priority. 1. 

Preference and ordinary — Special resolutions 

altering appropriation of revenue. 
See Company — ^Memorandum. 3. 

— Qualification— Directors provided by pro- 

moter. 

See Company — ^Directors. 2. 

— Begister — ^Mandamus to compel company to 

register. 

See Mandamus. 1. 
— - Sale of. 

See Stock Exchange. 

-^ Transfer — Neglect to register — ^]Measure of 
damages. 
See Damages. 1. 
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Transfer — Sale by representative of beneficial 

owner. 

See Administrator. 7. 



XIV. GOUPAmr— XTKBEGISTEBED GOMFAHY 

— Freehold Land Society — Association of more 
than Twenty Persons —Business for the Acquisition 
of Gain — Companies Act, 1862 (25 & 26 Vict, 
c. 89), s. 4.] In 1873 an association of more than 
twenty persons was formed for the object, as 
stated in its deed of settlement, of purchasing 
a freehold estate and reselling it in allotments to 
the members of the association. The deed was 
executed by all the members, the name of each, 
the number of his allotment, the total amount he 
was to pay, and the amount of his monthly pay- 
ment to be made in respect of it, being specified 
in a schedule to the deed. The property was 
vested in trustees, and its management was vested 
in a president, vice-president, treasurer, secretajry, 
and a committee. The deed contained provisions 
for the conveyance to the members of their allot- 
ments when they had paid up the whole amount 
payable in respect of them, and for forfeiture and 
sale of the allotments of defaulting members. 
Powers were given to the committee to make 
roads, drains, &c., on the land, and powers were 
given to the trustees of borrowing money on 
mortgage with the consent of a general meeting. 
When all mortgages had been paid off and all 
the allotments had been conveyed the society was 
to come to an end. The society was not regis- 
tered u?;ider the Companies Act, 1862 : — 

Held, that the society was not an association 
formed for the purpose of carrying on any business 
that had for its object the acquisition of gain, and 
was not made illegal by the Companies Act, 1862, 

s 4 

* Crowther v. Thorley (50 L. T. 43, 32 W. R. 330, 
48 J. P. 292) followed. 

WigfieU v. Potter (45 L. T. (N.S.) 612, 46 J. P. 
485) approved. Be Siddall (a Person of Un- 
sound Mind) - 29 Ch. D. 1, 54 L. J. Ch. 682, 

[52 L. T. 114, 38 W. E. 509 (C.A.) 

2. Loan Society of less than twenty Mem- 

Ifers — Borrowing Member — Subsequent Increase of 
Members — Begistration — Acquiescence — Bank- 
ruptcy of Borrowing Member — Proof for Loan — 
—Companies Act, 1862 (25 & 26 Vict, c, 89), «. 4.1 
An unregistered money club, which in its incep^ 
tion comprises less than twenty members, becomes 
an illegal association within s. 4 of the Companies 
Act, 1862, so soon as it comprises upwards of 
twenty members. Such a society is none the 
less within the mischief of the Act because its. 
business is carried on and managed by a com* 
mittee of seven members as the agents of the 
society, although they may have full powers as to 
management and may make by-laws. — Crowther v. 
ThorUy (50 L. T. 43, 32 W. R. 330, 48 J. P. 292) 
distinguished.— In 1881 seven persons formed a 
loan society, and when business was commenced 
their members had increased to twenty. In June, 
1883, the society was registered under the Com- 
panies Act, 1862, with the knowledge and con- 
sent of all the members. In 1881 the society 
advanced £100 to a borrowing member, repayable 
by monthly instalments, and he duly paid the 
instalments as they fell due until December, 1883, 

E 
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XIV. COMPANY— TJNBEOISTEEED OOXPAHY 

— continued. 
when he became bankrupt : — Held, by Cave, J., 
that under the circumstances the inference was, 
that all the members had, either expressly or by 
acquiescence, mutually agreed that all the trans- 
actions of the society previous to its registration 
should continue to be binding on the registered 
society; and, consequently, that the registered 
society could prove for the balance of the loan. 
Ex parte Poppleton. Re Thomas 14 Q. B. D. 
379, 54 L. J. Q. B. 336, 51 L. T. 602, 33 W. B. 588 

XV.— COMPANY— VOLXTNTAEY WINDING-UP 

— Action by Liquidator in name of Company — 
Counter-claim — Motion to strike out Counter-claim. 
Lion Life Assurance Co. v, Atkinson 

[W. N. (1885) 64, 78 

2. Application hy Contributory — Summons 

at Chambers — Direction of tlw Judge — Companies 
Act, 1862, 8.,138— G. 0., Nov., 1862, r. 51. Re 
British Envelope Manufacturing Co. 

[W. N. (1885) 84 

3. ' General Meeting — Foil — Mode of 

taking Poll — Chaii'man, Direction of — Companies 
Act, 1862, Table A, Art. 43.] The articles of asso- 
ciation of a company provided (in the terms of 
Art. 43 of Table A. to the Companies Act, 1862) 
that if at any general meeting of the company 
a poll should be demanded it should be taken " in 
such manner as the chairman shall direct." 

A poll having been demanded at a meeting 
Bmnmoned to consider a resolution for a voluntary 
winding-up, the chairman directed the poll to be 
taken then and there. It was so taken, and the 
resolution was carried: — Held, by Kay, J., that 
the poll had been rightly taken. 

Reg. V. D'Oyly (12 Ad. & E. 139) followed. 

Observations on the dicta of Jessel, M.R., and 
Brett, L.J., in In re Horbury Bridge Coal, Iron, 
and Waggon Company (11 Ch. D. 109, 114; 48 
L. J. Ch. 341, 40 L. T. 353, 354). Ex parte 
Mansell. Re Chillington Iron Company 

[29 Ch. D. 159, 54 L. J. Ch. 624, 52 L. T. 604, 

[33 W. B. 442 

4. General Meeting — Voting — Special 

Resolutions — Proxies — Poll — Companies Act, 1862 
(25 iSc 26 Vict. c. 89), s. 51.] Where by the 
articles of association of a company voting by 
proxy is allowed, proxies cannot, at a general 
meeting, be used upon a show of hands, but a 
poll must first be taken. Re Caloric Engine 
AND Siren Fog Signals Co. - 52 L. T. 846 

5. Liabilities of Company under Lease — 

Provision for, out of Assets — Companies Act, 1862, 
ss. 133, 158. GoocH v. London Banking Asso- 
ciation - - - W. N. (1885) 164 

6. Supervision Order — Injunction re- 
straining Scotch Action — Companies Act, 1862 (25 
4: 26 Vict. c. 89), ss. 87, 122, 151.] Where an 
order for winding up a company under super- 
vision had been made, the Court, on an ex parte 
application, restrained actions pending in Scot- 
land against the company. Re Middlesborough 
Fire Brick Co. - 52 L. T. 98, 33 W. B. 839, 

[W. N. (1885) 7 

7. Supervision Order-^Costs — Action by 

Landlord — Leave of Court — Companies Act, 1862, 
s. 138.] Pending the winding-up of a company 



XV. COMPANY— VOLXTNTABY WINDING-TJP-. 

continued. 
voluntarily under the supervision of the Court, 
the landlord of premises held by the company, 
without leave of the Court, brought an action to 
recover possession, and obtained judgment : — 

Held, that the landlord was entitled to be paid 
his costs in full, in priority to the general creditors 
of the company, but not to an order for immediate 
payment. Ex parte Clitheroe. Re National 
Building and Land Investment Co. 

[15 L. B. Ir. 47 

8. -. — Supervision Order — Petition for — Ap- 
pearance by Company as weU as Liquidator — 
Costs."] Where, after a voluntary winding-up is 
begun, a petition is presented for continuance of 
the winding-up under supei-vision, the company 
ought to appear by the liquidator, and the costs 
of a separate appearance will not be allowed. 
Re A. W. Hall & Co. 34 W. B. 56, W. N. 

[(1885) 190 

Mutual loan society — Withdrawal of 

members. 

See Company — Memorandum. 1^ 

XVI. COMPANY — WINDING-UP ^ Costs — 
Creditor's Petition — Dismissal of Petition on Ap- 
plication of Petitioner — Shareholders and Credi- 
tors appearing to consent.'] Where a winding-up 
petition is dismissed on the application of the 
petitioner, shareholders and creditors appearing 
either to oppose or support the petition are entitled 
to their costs. Re Jablochkoff Electric Light and 
Power Co. (49 L. T. 566, 32 W. R. 168, W. N. 
1883, p. 189) distinguished. Re Nacupai Gold 
Mining Co. - 28 Ch. D. 65, 54 L. J. Ch. 109, 

[51 L. T. 900, S3 W. B. 117 

2. Costs — Liquidator.] Costs of snccees- 

ful claims in a winding-up were not given against 
the liquidator persontdly, but out of the assets. 
Re Marseilles Extension Railway & Land 
Co. Smallpage's & Brandon's Cases 

[30 Ch. D. 598 

3. Costs — Dismissal of Petition.] When 

a winding-up petition is dismissed, the Court 
will not, even if it thinks the petition was a 
bond fide one, give the petitioner costs, llie most 
that will be done is to dismiss the petition with- 
out costs. Re Tyneside Permanent Benefit 
Building Society - W. N. (1885) 148 

4. Evidence — Depositions — Directors' 

Misfeasance — Companies Act, 1862 (25 <fe 26 Vict, 
c. 89), ss. 115, 165.] Depositions taken under 
s. 115 of the above Act, by the liquidator of a 
company which is being wound up, are not ad- 
missible in evidence against persons in whose 
absence they have been taken, even though such 
persons have obtained an order requiring the 
liquidator to specify the depositions or parts <^ 
depositions on which he intends to rely against 
them, and he has accordingly specified the depo- 
sitions which he desires to use. Re Great 
Western Forest of Dean Coal Consumers' 
Co. Crawshay's & Carter's Case 64 L. J. 

[Ch. 506, 33 W. B. 444, W. N. (1885) 37 

5. Examination of former Officer under 

Companies Act, 1862 (25 & 26 Vict. c. 89), s. 115— 
General Order of the 11th of N&oember, 1862, 
Rule LX. — Leave to Creditor to attend " the Pro- 
ceedings " — Right of Creditor to be present] A 
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pereon wlio liad brought in & laige olaim aa 
creditot to a oompnny whioh waa being woond 
up, obtained an order giving him liberty " to 
attead the prooeedin^B in this matter at hik own 
cc^enBe." The liquidiitor afterwatdB took out a 
siumuoiiB under aeot. IIS for the examiaatimi of a 
fonner officer of the company, with 
obtaiuuig information as to the ciii 
under nhich the olaim of the alleged creditor 
arose. The alleged creditor claimed a right to 
be pi«Bent at the examination i — Held (a^iming 
the decision of Bacon, V.C), that he ought not to 
be allowed to be present at the examination. Re 
NoBwicH Equitable Fire Inbubance Company 
r37 Ob. D. 51S, S4 L. J. Dh. 2S4, SI L. T, «M, 
CSZW. E. 818,964 (C.A.) 
6. Examination of Officer — Pending ac- 
tion againtl him — Companies Act, 1862 (25 £ 26 
Fief. 0. 89), J. 115.] An officer of b company in 
liqnidatioQ may not refuse to be examined under 
liie above eeotion on the ground that an action is 
pending against him. whether auob action was 
b^nn befbie or after tlie winding-up. 

The offleial liquidator may properly apply 
8. 115 for the purpose of ascertaining wbetber 
proceedings should be continued or not against 
an officer of the company, or against any other 
person. Ex parle Leaver. Se Metih)politan 
^Bmisb) Electbic Light & Power Co. 

[fil L. I. 817 

7, Examiaalion — PToducium of Booki — 

Companiet Jrf, 1862 (25 (E 26 Vict. e. 89), s. 115 
— (?r 0., Nov. 1862, Sdied. 3. Form 54.] Where 
SD examiner baa hB&a appointed in the liquida- 
tion of a company, the proper mode of obtaining 
-' ■'- ' ' "■ - ' — of any books 



the piodncUon before 
or dooDineuts relating 
cnstody or power of ani 
the 115th section of tl 
Bubpcena but by aunu 
above form. 

■ Be Engliih Joint Stock BanJc (L. B. 3 Eq. 203, 
209 ; 15 L. T. 206) considered. Credit Co. v. 
SSL. T. 119 



PScer or person, under 
above Act, is not by 
as, according to the 



8, Foreign Court — Order 6y, fca- wijiding 

up of Englieh Company viUhforeigit Prqjwrtu and, 
Sutiriett — Supervision Order in Englar^ — Power 
of Attorney givenby Eaglith Liquidator to Foreign 
Liquidator — Bevereol of WiiCding-up Order by 
Foreign Court of Appeal. Be Steel Co. or 
Cahada - - - T. H. (IBBS) 79 

9. Fraudulent Agreement — Bescission of] 

B., for the purpose of enabling a company to 
have a fictitious credit, in case of inquirioa at 
their bankers, placed money to tbcir credit 
which they were to hold in trust for him. Some 
of the money having been drawn out with ]3.'s 
coneent, aod the company having been ordered 
to be wound up whUe a balance remained;— 
^eid<affirmingthedeciBioiiof Bacon, V.C), that 
B. conld not claim to have the balance paid to 
him. Be Great Berlin Steamboat Compant 
[« OIL D. file, S4 L. J. Oh. 68, 51 L. T. 44(1 (C.A.) 

10. Juritdiction — Foreign Company — 

Companiei Act, 1862 (25 * 26 Vict. c. 89), b. 199.] 
There is no jurisdiction under the Companies 
Act, 1862, to wind up a foreign company which 
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has carried on business in England by means of 
agents, but which has no branch office of its owu 
there. Be IiLOYD Geberale Itaiiabo 

m Ch. D. 219, 54 I. J. Ch, 748, 33 W. B. 738 

11. Petition — Advertitemenle — Wil]idrawal 

—Canlribulories—CoBtg— Companies Aet, 1862 (25 
■t- 26 Vict. c. 89). *. 82— fluies of November, 1862, 
r, 2.] A winding-up petition had appeared in 
the Court paper from time to time which had 
never been advertised : — 

Held, by Pearson, J., that the petition could 
be withdrawn without payment of the coats of a 
shareholder appearing to oppose. Ex parte Philp 
& KiDD. j5s United Stock Excuamce, Limited 
I^S Ch. D. 183, 64 I. J. Ch. 310, 52 L. T. 609, 
[33 W. B. 339 
12. Petition by Judgment Creditor — Col- 
lusion— Enidence of-~lH»cretion of Court.] Where 
upon the hearing of a winding-up petition pre- 
sented by a judgment creditor, evidence is before 
the Court upon which the issue of whether tiie 
judgment was or was nOt obtained by collusion 
can be decided, the petition will be forthwith 
disposed of, notwithstanding that the judgment 
haa not been impeached in on aetioQ at law. 

BoiBca V. Bope Mutual Insurance Society (11 
H. L. Cas. 389, 12 L. T. 680) distinguished. Be ' 
United Stocic Excbanob Co. - 61 L. T. 687, 
[W. H. (1884) 261 

13. Priority of Crown — Companiea Act, 

1862 (25 & 26 Vict. e. S&y-Judicature Act, 1875, 
>. 10— Banla-uptaj Act, 1883 (i6 * 47 Vict. e. 52), 
aa. 30, 40, 160.] The provisions of the Bank- 
ruptcy Act, 1883, which take away the priority 
of the Crownovet other creditort in the distribu- 
tion of assets in bankruptcy, have not, by virtue 
of the assimilating provisions contained in the 
Judicature Act, 1375, a. 10, been incorporated 
into the Ckimpanies Act, 1662, so as to bar the 
pren^ativo right of the Crown to issue process 
and Ulus to obtain payment in full, in priority 
over other creditors, in respect of a debt due from 
a company in course of liquidation under the 
Companies Act Be Obiehtal Bask Cobpoha- 
TiOH (No. 2) 28 Ch. D. 048, 54 L. J. Ch. 387, 

[83 1. T. 170 

14. Proof— Notice— Companies Act, 1862' 

(25 >e 26 Vict. e. 89), 88. 34, isa] In considera- 
tion of moneys paid in at a distant foreign 
branch of a bimking company whose head offioe 
waa in LondoD, drafts on the head office were 
given after presentation of a petition to wind up 
Uie company, and appointment of a provisioaiu 
liquidator in England, but before (from want of 
direct tel^raphic communication) any notice of 
the stoppage of the bank in London had been 
received at the foiei^ branch, and before the 
date of the winding-op order : — 

ifeW, by Ohitty, J„ that the contract which 
was entered into by the officers of the foreign 
branch ou behalf of the company without any 
notice of the winding-up proceedings, and Uiere- 
foro before revocation of their authority, was not 
invalidated by the Companies Act, 1862, a 153 ; 
and accordingly that the creditors in respect of, 
such transaction were not entitled to have their 
money refunded, as ou the footing of a void 
transaction, but merely to prove for the amonnt 
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Xn. OOMPAHT— WXHDISG-UP— cOTilinued. 1 
nnder the windiug-ap pari pateu with the other < 
«ceditiin. 

Ab biftwaen the holders for yalae of the drafta ' 
■ltd the peraoDs b; vhom the ooaaideiatfoD was , 
paid, Ule holders were held entiUed to prove, : 
Mc parU Odilleuin. lie Okisntal Bank Cob- | 
EORATlON - 98 Ch. D. 834, 64 I. J. Ck. 823, 
[68 L. T. 187 

15. Boyal Ckaria — Jariididitm — 7 Will, 

4 <t 1 Viet. c. 7S— 7 * 8 Vict. e. 110—7 A 8 VieL 
e. 111—7 it 8 Viet. e. 113—11 & 12 Fief, c 45- 
12 413 Tiel. c. 108— CWonKtr Act, 1862 (25 
* 26 Vict. e. 89). i. 199.] Under the Coropomes 
Act, 1862, the Court has jariadictioo to wind np 
a oompany inrorporated b; Royal Charter. 

In tha charter of a company incorporated by 
Boyal Charter in 1851 there itoe a provision that 
"on the vindiu^up of the affaire of the corpora- 
tion, all and every the proprietors for Ihe time 
IwiDg of any inteteet or shares in the capital 
thereof shall be liable to contribute to the pay- 
ment of the debts and liabilities of the corpora- 
tion" to the extent therein mentioned. The 
abarter also contained provisiona for vindinf; ap 
the corpomtinn in the event of a loss of a certain 
amount of the capital, or in the event of the 
charter being revoked. At the date of the grant 
of the charter, companies bo incorporated could be 
wonnd up under statutory powers : — 

Edd, that the expression " winding np of the 
afbiis of tlie corporation" applied to a windiog- 
np under th^ statnlory powers for the time being 
In BMoe. Ex parte Clayton & Hastas. Jte 
Obiental Bahk Corpobaiion 54 I. J. Ch. 481, 
CS2 L. T. 666 (C.A.) 

16. - — - Set-of — Unlimited Company — Pay- 
ment by Director— Companiei Act, 1862 (25 & 26 
Vict. e. 89), I. 101.] B., one of the directors of an 
unlimited company, joined with co-directon in a 
promissory note for £5000 to a bank, to secure 
repayment of an overdraft by the compoDy wilt 
the bank. After a call had been niwie in the 
winding-tip, fi. paid £500 at a coutribntion in 
respect of the note : — Held, by Bacon, V.C., that 
B. was not entitled t« set off the £500 againet 
B snm of £875 due from him as a contributory for 
oalla. Be Norwich EqniTABLB Fibe Abscbancb 
CoMPANT. Brabnett's Case (No. 1) 64 L. T.Ch. 
pnT, 61 L. T. 318, 32 W. B. 1010, W. S. (1884), ITS 
(AlSimsd by C,A., 68 £. T. 669, W. S. (1886) 166.) 

17. Set-nff — Bunning Contract — Charge 

on Moneyt payable under tke Contract — Salvage 
Money — Moneys payable under concarrent Con- 
tracts — Notice — Mutual Credit — Bankrvplcy Act, 
1869 (32 4 33 Viet. c. 71), «. 39.] By the terms 
of a contract between the Commissioners of Severs 
and a wood paving oompany, the company were 
to pave a particular street called Victoria Street, 
and the Commissioners were to pay 60 per cent, 
of the moneya doe a month after the engineer 
certified Uie works to be complete ; 30 per cent, 
nitliin three months afterwarde ; and 10 per cent. 
at the expiration of two years. During the two 
yean the company were to keep the wood surface 
.of the roadway in repair, and if, before the ex- 
piration of the two years, the Commissioners 
sboaid give them notice, the company were also 
to keep tha roadway in repair for fifteen years 



charge o 
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apon being paid for the same at the annoal rate- 
of Gd. per square yHitl. The Commissioners were- 
to be at liberty to retaiu from time to time "out 
of any money payable by them to the oon- 
tractori," au amount equal to the above annual 
charge, by way of security ; and in the event of 
failure by the oompany to perform the coutiaot, 
the moneys retained were to be forfeited, and to 
be held by the (^mmissionurs as liquidated 
damages for the default : and it was provided 
that whenever " according to the terms of thi? 
contract," any money should be due from the 
company to the Ommissi oners for damages or' 
otherwise, the Commissioners might either ta» 
for such money or deduct or set off the same 
against any money due from them to the com- 

The contract being dated on the 22nd of Se|>- 
tember, 1882, the company on the 15th of Novem- 
ber. 1882. gave to L. and C, timber merchants, ai 
all their iutereet in the contract to 
a debt for goods sold and delivered ; and 
on the 9th of December, 1882, notice of thi» 
charge was given to the CnmmiESionors. 

On the same 9th of December, 1882, but after 
the notice, tlie company presented a petition for 
a winding-up order, and on the 12th and 16th of 
December the provisional official liquidator wb>. 
empowered and ordered to complete the contract 
and to obtain the necessary timber on security 
of the moneys to be received subject to L. and 
C.'s charge. On the 13th of January, 1883, the. 
winding-up order was made: on the 29tli of 
January the liquidator, having completed the 
work, sent in a claim to the Commissioners, and 
on the 8th of March, 1883, the engineer certified 
the work to be complete. On the I9th of March. 
1883, the Commissioners sent to the liquidator a 
claim of set-off for anticipated loss by nreach of 
the contract to repair forflfteen years, the omount 
of such claim being estimated by the difference: 
between Is. a square yard, which the Commis- 
sioners considered they would have to pay for 
the repain, and the 6d. a square yard provided, 
for by the agreement. They also clauneil to set 
off damages accrued and anticipated under other 
contracts for paving other streets. Except as to 
a trifling sum, it was not alleged that any cause 
of action for breach of any of these cootcacto 
accrued before the 27th of January, 1883. On 
the 25th of May, 1883, the CommissionerG served 
the company (in liquidation) with formal notice- 
to repair for fifteen years from the 8th of March, 
1885;— 

Held, that the liquidator was not entitled li> 
a first charge on the moneys payable under the- 
contract for the cost of completing the work 
incurred by him since the winding-up. 

Deciaioa of Bacon, V.C. (26 Ch. D. 624, 51 
L. T. 321, 32 W. R. 915, 1884 Dig., col. 114), 
reversed. 

Held, farther, that the chargees, L. and Cp 
were entitled to a charge on 90 per cent of the 
moneys payable under the contract (subject os 
above) undiminished by any retainer or set-off by 
the Commissioners either under the Victoria 
Street contract or otherwise. 

liseioners might 
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XVL COMPAHY— WIKDINCUrP— co»«»nue(f. 

prove for their cross claim under the contract of 
the 22nd of September, 1882. 

Decision of Bacon, Y.C, affirmed. 

Heldy farther, that the Commissioners were not 
entitled to retain any moneys due under the 
•contract of the 22nd of September, 1882, in 
respect of moneys due under any of tiie concur- 
rent contracts. 

Decision of Bacon, V.O., affirmed. Be As- 

PBALTio Wood Pavement Company. Lee & 

-Chapman's Case 30 Ch. D. 216, 54 L. J. Ch. 

[460, 53 L. T. 65, 33 W. B. 513 (C.A.) 

— Building society. 

See Building Society. 

• Contributory in. 

See Company — Contributory, 

■ Liquidator. 

See Company — ^Liquidator. 

Railway — Abandonment — Deposit. 

See Railway Company. 2. 

Set-off— Unliquidated damages. 

See Contract. 6. 

■ Solicitor opposing petition — Charge for 

costs. 

See Solicitor — ^Lien. 3. 

Surplus assets — Distribution of. 

See Company — Shares. 2. 

Voluntary winding-up. 

See Company — Voluntary Winding- 
up. 

COMFAHY— Bill of sale by. 

See Bill op Sale— Registration. 2. 

Books of— Solicitor's lien on, for costs. 

See Solicitor — Lien. 6. 

Borrowing powers — Ultrk vires. 

See Corporation. 

Railway company. 

See Railway Company. 

COKPXHSATION — Artizans' Dwellings Act. 
See Artizans' Dwellings Act. 

-— — Disclaimer of lease — Landlord's claim for 
compensation. 
See Bankruptcy — Disclaimer. 4. 

— — Improvements by tenant — Compensation. 

See Landlord and Tenant — ^Improve- 
ments. 

Lands Clauses Act. 

See Lands Clauses Act. 

PubUc Health Act. 

See Public Health Acts. 1, 9. 

Railway Clauses Act. 

See Railway Company. 11. 

Sale of realty. 

See Vendor and Purchaser — Com- 
pensation. 

COMPOSITION. 

See Bankruptcy — Composition. 

COKBJJIBOTLY FTTBCHASE — Artizans' Dwellings 
Act. 
See Artizans' Dwellings Act. 

Lands Clauses Act. 

See Lands Clauses Act. 
— — Metropolitan Paving Act — Severance. 

See Metropolis. 14. 



COKDITION — Application for shares. 

See Company — Contributory, 

Gift by will subject to. 

See Will — Condition. 

COKDITIONS OF SALE. 

See Vendor and Purchaser — ^Condi- 
tions op Sale. 

COKDONATION— Of adultery by wife. 

See Husband and Wipe — Divorgb. 
1.2. 

COITFESSION— Prisoner. 

See Criminal Law. 3 — 5. 

CONFLICT OF LAW— BUI of exchange— F(»eigii 
indorsement. 
See Bill of Exchange. 2. 

Scotch testator — ^Estate of— Jurisdiction, 

See Scotch Law. 2. 

COVSENT- Order by— Withdrawal of consent- 
Surprise or mistake. 
See Practice — Judgment. 2. 

CONSIDEBATION— BiU of Sale— Statement of 
consideration. 
See Bill op Sale — ^Formalities. 6. 

Contract. 

See Contract. 

-^ — Contract to take less than sum due. 
See Accord and Satisfaction. 

CONSOLIDATION— Mortgages. 

See Mortgage — ^Priority. 
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CONSPIRACY — Combination to effect <in unlawful 
Object — Interlocutory Injunction — Irreparable 
DamageJ] A confederation or conspiracy by an 
associated body of ship-owners which is calcu* 
lated to have and has the effect of driving the 
ships of other merchants or owners, and those of 
the Plaintiffd in particular, out of a certain line 
of trade — even though the immediate and avowed 
object be, not to injure the Plaintiffs, but to secure 
to the conspirators themselves a monopoly of the 
carrying trade between certain foreign ports and 
this country — is, or may be, an indictable offence, 
and therefore actionable, if private and particular 
damage can be shewn. — ^To warrant the Court, 
however, in granting an interim or interlocutory 
injunction to restrain the parties from continuing 
to pursue the objectionable course, those who com- 
plain must at least ^ew that they have sustained 
or will sustain "irreparable damage" — that is, 
damage for which they cannot obtain adequate 
compensation without the special interference of 
the Court. So held, by Coleridge, C. J., and Fry, 
L. J. Mogul Steamship Co. v. McGregor. Qow,j& 
Co. 15 Q. B. D. 476, 64 L. J. Q. B. 540, 53 L. T. 

[268, 49 J. P. 646 

CONSTABLE — Action against — Notice of — 
Venue. 
See Contagious Diseases Act. L 

CONSTEUCTION— Bill of lading. 

See Ship — Bill of Lading. 
Charterparty. 

See Ship — Charterparty. 

Contract. 

See Contract. 

Covenant. 

See Covenant. 
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COSBTBVOnON— eonltiHMd. 

iDaurMice policy. 

See InsdraMCB. 

Power of attorney. 

See Power or Attoenet. 
-- — Settlement. 

See Settlbmbrt — Constrdcticm. 
WilL 

jSeeWiLL. 
COKSIFL — BefuBing to ndminigter oath — Affi- 

See PnAcnCE — Etidence. 1. 
COHTAGIOITB DISEASES (ARDEALB) ACT,' 18TB 
— Action againtt Constable — Nofice of Action — 
Trial in County, v-here Fact comim'Keti— I & 2 
Wm. 4, c. *1, IS. 5, 19—2 cfc 3 Vict. e. 93, «. 8— 
Omtoifiom Di»-'aie> {Ammah) Ad, 1878 (41 it 42 
Viet. c. 74), «. 50.] Ad officer of police, Bppointed 
nndei: 2 A 3 Vict. c. 93, e. 8, who is sued for auy- 
thing done in intended punnance of the duties 
imposed and powers conferred upon him by the 
ContegiODB Di^^easoB (AnimaJe) Art, 1878, a. 50, 
iB not entitled by viitoe of 1 & 2 Wm. 4, c 41, ae. 
fi, 19, to notice of action and to have the action 
tried in tbe county where the alleged gTiavance 
haa been committed ,- Ibr, although 2 A 3 Vict o. 
93, a. 8, iucoiporatea 1 A 2 Wm. 4, c. 41, uevec- 
tbelesB the proteclioD aflbrded bj a. 19 of the 
laat-named statute eitenda by force of a. 5 only 
to thoae ca«sa, where a conatablo appointed nnder 
it is intending to act with tbe power aod 
authority givea to a ooDstable by the common 
Uw or by «ome statute eiisting when 14 2 Wm. 
i, e. 41, woB paaaed. Bryson v. Russell 

[14 Q. B. D. 720. 64 L. T. ft. B. 144, fiS I. T. BOS, 
[33 W. B. 34, 49 J. P. 29S (C.A.) 

2. Hovement of Aniraatt into infected 

Diltricl — Declaration and Licence — Carriera— . 
41 * 42 Vict. c. 7*.] By an order in Council 
made under the above Aot, it waa ordered that- 
any local authority might make regulationa for 
prohibiting or regulating the moTemont of 
animals into their district, provided that aueh 
rsgnlationB should not restrict movement of 
euimals by railway through such district, and 
that if an animal were moved in contravention of 
tbe order, or of a regulation of a local authority 
thereunder, the owner of the animal, the person 
in charge (^ it, tbe person causing the movement, 
and the person conveyidg the animal, should be 
deemed guilty of an offence against tbe Act 
A local authority made a regulation that "no 
aDimnlmaybe mored" inta the G. district except 
fat animals for immediate slaughter, which might 
be moved subject (o tbe following regulation : 
" Before any movement into the county district, 
or removal from Ihe railway truck into the county 
district, takes place, the owner, consignee, or 
peraon in charge, shall deliver to the inapector of 
ue local authotity a declaration under tbo Act.'' 
W. having tendered fat animaU to the O. W. 
By. Co. for carriage into tbe G. district, the 
G. W. Ey. Co. refused to cany them unless for- 
nisbed by W. with a "declaration under the 
Act" In an action by W, against tbe Co. for 
damaaes for breach of duty ; Held, by Grove, J., 
and Huddleeton, B., that, notwithstanding the 
words " or before removal ttota the railway truck 



COHTAeiOtTB DISEASES (AHUUIJ) aot, 167S 

— eoBtinued. 
in the county district takes place," the defendant 
Co. were entitled to refiise to carry the cattle 
without a declaration, and committed no breach 
of duty in refusing to do so. Williams b. Ohb&t 
Westehn Bailway Co. S3 E. T. 260, 48 J. P. 488 
COKTEMJT or COUBT— Acting as solioitor. 
See SoLicrroK — Unqualifiei). 

See PsAcncB — Attacbhekt of Pbbbos. 

1 Warrant — Notice — Telegram. 

' See Practice — Adhirai/tt. 18. 

COHTBACT^Cbjwifleraftoii — Statute of Fratidi, 
9. 4.] A. verbally promised to give £20,000 to 
the Jubilee fund of the Congregational Union, 
and also filled up and signed a blank form of 
promise, not addressed to anyone, hut headed 
" Congregational Union of England and Wales — 
Jubilee Fund," whereby be promised to give 
£20.000 in five equal annual instalments of 
£4000 each, for liquidation of chapel debts. He 
paid £12,000 to tlie fund within three years 
after giving the promise, and then died, leaving 
tlie last two instalments unpaid and unprovided 
for. The Congregational Union claimed the 
£8000 from A. 'a executors, alleging that they 
had been led by A's promise toooutribnte larger 
sums to churches than they would otherwise 
have done, that money had been given and pro- 
mised by other persons in consequence of A'a 
promises, that grants from the Jubilee Fund had 
been promised to cases recommended by A., and 
that churohcs to which promises had been made 
by the committee, and Ibe committee Ihemselres, 
had incurred liabilities in cousequenoe of A.'b 

Held, by Pearson, J., that there was no en- 
forceable contract, on the grounds, flrst, that 
there waa no consideration ; aecondly, that there 
was no auEBcient memorandum in writing t» 
satisfy the Statute of FraudB. Ae Hudson. Creed 
T. UEMnEBBON. M L. J. Ch. ail, 33 W. S. S19, 
[W. H. (1885) 100 
Conetraction — Mitla fee— JWe7»orotid«m 



ding to tite true construction, having regard to 
all the circumstances of the case, of a memoran- 
dum of mutual agreement between M., the 
Plaintiffs, and three otljer firms, whereL^ M. 
agreed <o surrender to the Plaintiffs "Mb el^ra" 
in a certain mortgage held by bim as trustee, 
the share of M.'s firm therein passed, and not 
merely his own individual share as between him- 
self and his partner. Marshal «. Maclubb 

[10Aiip.Cu.S2S(P.C.> 

8. Offer and Acceptance — Contraet from 

Conetpondence — Consensus ud idem — Mimmder^ 
standing of Parties as to Swlgtctiaatfer of Nego- 
tiation.'] A negotiation took place as to (he mlo 
by L. to P. of a British patent and certain foreign 
patents for the Bameinventions, and ultimately an 
offer waa made for sale at £500 and accepted by 
letter, but it was not quite clear whether tbe offer" 
and acceptance related to all the patents, or to the 
BritiBh patent only. P. brongbt his action for 
speeiQo performance, treating Uie contract as in- 
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clndioK all the patentB, and moved for an injnno- 
tion to restraia L. from patting witli them. At 
the bearing of the motion he asked foi leave Ui 
amend hia witt, and fui an injunction as to tho 
British patent oalj : — 

Mtld, b; Kaj, J., tbat aa L. had nnderslood 
that be was negotiating about the Britiali patent 
only, and P. that he vas negotiating as to all the 
patents, there never was tlie consentut ad idem 
wJiiob is ndceasary to make a contract; that 
there was, therefore, no contract which P. could 
enforce, aud that an injunction must be refased. 
JSeld, on appeal, tbat an injunction sbould b& 
Knuited, for that vhere a written agreement baa 
beea signed, though it ia in aome cases a defence 
to an action for specific performance according to 
its t«Tma. that the Defendant did not understand 
it oooording to ^tbat the Court holds to l>e Its true 
oonatruction, the fact that the Flaititlff has put 
■n ertoneouB eonatruction upon it, and insisted 
that it included what it did not include, does not 
^vent there being a contract, nor preclude tbe 
Plaintiff f^om waiving the question of coDatfUC- l 
tion aud obtaining specific performance according 
to what tbe Defendant admits to be its true con- 
stmiition. Pbeston v. Look 27 Ch. L. 497, | 

[83 W. E. 817 (C.A) 

4. QjJct" and Aceeptattce — Conaideration.^ I 

A. was a judgment creditor of C. B. wrote to A. 
B latter in the following terms (so far ss is | 
material) : — "IfC. leaves in your bands tbe order ' 
of Messrs. F., drawn upon Messrs. It., for 250 
8 per cent, preference shares, &c., I wUJ obtain, 
Within one month from this date, with the sane- ; 
tion of C, a loan for him of £1000 upon said j 
order and pay that sum to you against the delivery 
of eaidorder." C. left tbe order in A.'s banda, and ' 
sanctioned the proposal contained in the letter. 
A. then wrote to B. as follows ;— " C. brought me 
yoor letter on the 27th, and be has given me bis 
written sanction to your obbtining the loan of I 
£1000 for him referred to in that letter, and , 
we shall be glad to liear that everything is in 

Held, that, aasnming A.'s letter to B. to be a 
final acceptance of tbe offer contained in B.'s 
letter to A., there was consideration moving From 
A. to support B.'s promise, such consideration 
being tbe implied undertaking on the part of A. 
when ba received tbe order to keep it till re- 
quired for the purpose of being handed over to 
the person who would advance the £1000 on its 
seooiity. But held, also, that A.'s letter to B, 
was not an acceptance of the offer contained in 
B-'s letter to A., and that tbe two letters did 
not therefore constitute a contract. Uabston s. 
Habves - ~ - - IC. &E. 104 

S. Performance — ImpostOiility of — 

Breach — Damagee — Meamre o/.J A shipbuilder 
contracted to build, to a model to be approved 
l^ the pnrchaser, a vessel of certain specified 
dimensiotis in length, breadth, and depth, having 
tttinponuded eiigmes of 180 N.UP., "to carry 
1800 tons deiid- weight, including cosls, on Hi 
fi»t dnofht." There was no stipulation as to 
speed. The ship, actually built to tbe approved 
model, and delivered under reservation of a claim 
of dainages, was deficient In carrying capacity to 



I COHTBACX — caatiniied. 
the extent of nearly 200 tons. In an action 
bronght by the purchaser for damages tbr breach 
of contract, held that it was no defence to shew 
that it was impossible to build a seaworthy ship 
of the required dimension and carrying capacity 
according to tbe model. 

Semble, the measure of damages was to be found 
in the difference between the earning power of the 
ship ftirnlsbed nnd tbat of the ship contracted 
for. Gillespie & Co. v. Howden & Co. 

[12 0. of S. Gas. BOO (Bo.) 

6. Reeciiiion or Bepudiation of—CoTitract 

for Delivejy of tiaoda by InalalmenU—Cmapany, 
WindiBg-up of — Set-^ of unliquidated Damages 
agaimt Claim of Gmipan's in Winding-up — 
Counter-daim—Jjidicalure Act, 1875 (38 4 39 
Vict. 0. n),i. 10— 0. xix.T. 3.] The Kespondents 
bought from tbe Appellant compaQj 500u tons of 
steel of the compiiny's make, to be delivered 
1000 tons monthly, commonciug January, 188^, 
payment within three days after receipt of ship- 
ping documents. In January the company de- 
livered part only of that month's instalment, aud 
ia the beginning of February made a further 
delivery. On the 2nd of February, shortly before 
payment for tbcsa deliveries became due, a peti- 
tion was presented to wind up the company. 
The Heepondenls hand fide, under tbe erroneous- 
advice of their soKcitor that they could not with- 
out leave of the Court safely pay pending the 
petition, objected to make the payments then due 
unless the company obtained the sanction of the 
Court, which they Bsked the company to obtain. 
On tbe 10th of February the company informed 
tbe BcBpoudents tba,t the; should consider tbe 
jvfuaal to pay iia a breach of contract, releasing 
the company from any further obligations. On 
(be 15th of February an order was made to wind 
up the company by the Court. A correspondence 
ensued between the Respondents and tbe liqui- 
dator, in which the Bespondenta claimed damages 
tor failure to dobver tbe January instalment, and 
a right to deduct thoso damages from any pay- 
ments then due ; and said that they always had 
been and still were ready to accept such deliveries 
and make such payments aa ouglit to be accepted 
and made under tbe contract, subject to the right 
of set-oft^ The liquidator made no further do- 
iiveries, and brought an action in the name of Uie 
company for tha price of the steel delivered. 
The Bespondents counter-claimed for damages 
for breaches of contract for non-delivety : — 

Held, afiSrming tbe decision of the Court of 
.\ppcal (9 Q. li. D. 648, 51 L. J. Q. B. 576, 
47 L. T. 369, 31 W. B. 80), that, upon the tme 
oonstrnction of the contract, payment for a pre- 
vious delivery was not a conditicm precedent to 
the right to claim tbe next deUvery; tbat the 
Kespondents bad not, by postponing payment 
under erroneous advice, acted so as to sbew an 
intention to repudiate tbe contract, or so as to 
release the company from further performance. 

That 8. 10 t b J d caturo Act, 1875, ima 
jiorted into t w ding p f companies the mle 
us to sot-off b nkruptcy that the Kespondents 
were entitled ftt b wi ding-up order was 
made, to set ff d m g f on-dellvery against 
the payme ts due from th m, and to counter- 
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claim for damages in this action. Mebset Steel 
AND Iron Co. v. Natlob, Benzon, and Co. 
[9 App. Cas. 4H 58 L. J. Q. B. 497, 51 L. T 637, 

[32 W. B. 989 (H. L., E.) 

7. Validity — Bail in Criminal Case — 

Indemnity of Surety — Deposit of Money with 
Surety — Action to recover Money deposit^.'] A 
contract is illegal, whereby a Defendant in a 
criminal case, who has been ordered to find ball 
for his good behaviour during a specified period, 
deposits money with his surety upon the terms 
that the money is to be retained by the surety 
during the specified period for his own protection 
against the Defendant's default, and at the expira- 
tion of that period is to be returned ; and no action 
•by the Defendant in the criminal case will lie to 
recover back the money deposited with the surety 
either before or after the expiration of the speci- 
fied period, although the Defendant in the criminal 
case has not committed any default, and although 
the surety has not been compelled to pay the 
amount for which he has become bound. — WtUon 
V. StrugneU (7 Q. B. D. 548, 50 L. J. M. C. 145, 
45 L. T. 219) as to this point overruled. Decision 
of Stephen, J. (1 C. & E. 364), reversed. Her- 
man (or Hermann) v, Jeuchner (or Zeuchner) 

[15 Q. B. D. 561, 54 L. J. Q. B. 840, 58 L. T. 94, 
[83 W. B. 606, 49 J. P. 502 (C A.) 

8. — Validity — Broker and principal — Con- 
tract for payment of "differences" merely, and 
not for sale; and therefore, as a wagering con- 
tract, not enforceable at law. Heiman v, Hardie 

[12 C. of S. Cas. 406 (So.) 

9. Validity — Illegality — ^Wagering con- 
tracts — Brokei^ — Contract for payment of *• differ 



ences." Jswim v. Williab 
10. 



110 V. 8. 499 

Validity — Illegality — Contract to 
renounce executorship. Ellicott v, Chambeb- 
LiN - - - 48 Amer. B. 327 (7.8.) 

- Breach of — ^Measure of damages for. 

See Damages. 

Building. 

See BuiLDiNO Contract. 

Carriage. 

See Carrier : Bailway Company. 

Consideration — Compromise of action. 

See Company — Memorandum. 2. 

Consideration — Contract to take less than 

sum due. 

See Accord and Satisfaction. 

Corporation — Not under seal. 

See Elementary Education Acts. 3. 
Highway. 1. 
Public Health Acts. 3, 4. 

Issue of fully paid-up shares. 

See Company — Shares. 1. 

Married Woman's. 

See Husband and Wn^ — Married 
Women's Property Acts. 

Partnership — Participation in profit and loss. 

See Partnership. 2. 

Restraint of trade. 

See Restraint op Trade. 

Running contract by company — Winding- 
up of company — Set-off. 
See Ck>MFANY — Winding-up. 17. 



CGSTRAXTt—contintied, 
Sale of bank shares. 

See Stock Exchange. 2, 3. 
Sale of goods. 

See Sale op Goods. 
Sale of realty. 

See Vendor and Purchaser — Con- 
tract. 

Specific performance of. 

See Specific Performance. 
Statute of Frauds. 

See Frauds, Statute op. 

Tenancy — Construction — Notice to quit. 

See Landlord and Tenant — Monthly 
Tenancy. 

To take shares. 

See Company — Contributory. 1 — 3. 

With School Board— Seal— Architect. 

See Elementary Education Acts. 3. 

COBTBIBnnON— Claim against third party for. 
See Practice — Third Party. 

Tenants in common — Repair of house — 

— Action. 

See Tenants in Common. 

COHTBIBirTOBY— Winding-up of company. 
See Company — Contributory. 

COHTBIBirTOBY NEOUOZNCE. 

See Negligence. 

C0ByBB8ION OF BEAL AKD PEB80NAL 
ESTATE— Real Estate in lease with 
option to tenant to purchase reversion. 
See Election. 1. 

— — Sale — Lunacy of beneficiary. 
See Partition. 3. 

COHVEYAHCE— Fraudulent— 13 Eliz. c. 5. 
See Fraudulent Conveyance. 

On sale of real estate. 

See Vendor and Purchaser — Convey- 
ance. 

Voluntary. 

See Voluntary Conveyance. 

COHYEYAKCINO ACT— Long Term— Enlarge- 
ment of, into Fee — " Bent having no Monetf Value ** 
— Conveyancing Act, 1881 (44 & 45 Vict. c. 41), 
8. 65.] Land was demised for a term of 500 years 
from Michaelmas, 1646, at the yearly rent of ** one 
silver penny, if lawfully demanded " : — 

Held, by Pearson, J., that this rent was a '^rent 
having no money value," within the meaning of 
sect. 65 of the Conveyancing Act, 1881, and that 
the owner of the term in 1884 hsul power under 
that section to enlarge the term into a fee. Be 
Chapman and Hobbs - 29 Ch. D. 1007, 

[54 L. J. Ch. 810, 62 L. T. 806, 83 W. B. 708 

See also Smith v. Stott - 29 Ch. D. 1009, n., 
[48 L. T. 512, 81 W. B. 411, 1888 Dig. ooL 107 

Infant — Maintenance. 

See Infant. 5, 6. 

" Lease " — Building contract, whether a. 

See Building Contract. 1. 

Married woman — Investment, unauthorized. 

See Husband and Wife — ^Wife's Pro- 
perty. 3. 



Mortgage — Receipt 

See Mortgage — Contract. 
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— Mortgagee — ^Receiver appointed by — Dia- 1877, devised his trust estate to two trustees, 

tress — ^Injunction against. neither of whom was admitted to the copyholds. 

See Landlord and Tenant t- Dis- The survivor of these trustees made no devise of 

TBESS. 3. his trust estates, and died leaving his youngest 

Notice specifying breach of covenant- daughter, Janet Hawkins, his customary heiress 

Reliefr according to the custom of this manor. The 

See Landlord AND Tenant— Re-entbt. ^f'I^\ for life under the will died in 1883 :-- 

I 2, Held, by Pearson, J., that Janet Hawkins, who 

a 1 4x** 1. <• • 1. claimed by escheat and under a resulting trust, 

Sal^Discharge of incumbrances on. ^^ entitled to be admitted as tenant to the copy- 

See Vendor and Pubchaser-Convet- ^^^^ property for her own benefit as against the 

^^^^' 1' lord of the manor. Gallabd v. Hawkins 



Sale mstead of foreclosure. [27 Ch. D. 298, 63 L. J. Ch. 834, 61 L. T. 689, 

See Mortgage — Foreclosure. 2, 3. [33 W. B. 31 

Title of vendor. COPYBIGHT — ** J?oofe separately published** — 

See Vendor and Purchaser— Title. pace of Barometer— Copyright Act, 1842 (5 <fc 6 

Trustee — ^Appointment. Vict. c. 45), «. 2.] The face of a barometer, dis- 

See Trustee — ^Appointment. 3, 4. playing special letterpress : heUd, by Chitty, J., 

Trustee Acts. 5. not to be capable of registration under the above 

Vendor and purchaser— Refusal to com- Act, not being, within s. 2, **a book separately 

plete published." Davis & Co. v. Comitti 

See Vendor and Purchaser — Con- [64 L. J. Ch. 419, 62 L. T. 639, W. N. (1886) 16 

TRACT, 2. 2. Designs — Begistered Design — Article 

Vesting order— Death of sole trustee. erroneously marked— Patents,' Designs, and Trade' 

See Trustee Acts. 8. marks Act, 1883 (46 & 47 Vict. c. 57), ss. 51, 113 

* * — Designs Bules, 1883, Bvle xxxii. — Costs — Inno- 

CO-PABCENEBS — Trustee Acts — ** Seised cent Infringer— Notice before Action."] Sect. 51 of 

jointly." the Patents, Designs and Trade-marks Act, 1883, 

iJ^ee Trustee Acts. 6. applies to the delivery on sale of articles to which 

nAinrD'/\TT\ aj -xi ti i ^ 7 *^ design registered under the Act 5 & 6 Vict. 

5?T™^"^ - Admittance - Purchase of several ^ iqq^^ b|en applied, and the marking of such 

dtsitnct Tenements under one Ihspositum— Bight ^^ ^:^^^ ^^^ ^^^ ^^ i883 came into operation is 

/o split Admittance— Ftne»-Special Custom— regulated by that Act. Consequently, the pro- 

Emdence.] There is no general copyhold law ^^^^ ^f ^ ^e^i^ registered under the Act 

that, in manors in which a fine is only payable on § & g yj^^. c. 100 is in a proper case entiUed to 

the first admittance of a tenant, a purchaser of ^fae benefit of the proviso contained in sect 51, 

several distmct copyhold tenements under one ^^^^ relieves him from the forfeiture of his 

disposition— whether a wdl or suxreM^^^ copyright, resulting from the omission to mark 

wise-is entitled as of right to split his admittance, the articles with the prescribed mark, if he shews 

2.e. 18 entitled to compel the lord of the manor to ^^^ j^^ ,. ^^ ^^ i; r gtepa to ensure the 

admit nun to any one or more of such several jnartine " *- x- jt 

twiements, and to take admittance to the others rpj^^ proprietor of a registered design instructed 

at any subsequent time, as and when he pleases. ^^^ manufacturer who made for him the articles 




l?V ^ • IX u . J J v mark which belonged to another design registered 

Such a special custom may be evidenced by a ^y the same proprietor, the copyright of which 

uniform course of practice or usage in the manor j^J^^ expired, using for the purpose by mistake an 

for a number of years, although it does not other- ^j^ die which remained in his possession, and the 

wise appear either on the Court rolls, or in any proprietor, after the Act of 1883 came into opera- 

custumal or other record, ot the manor. John- &on, sold some of the articles thus wrongly marked 

STONE V. Earl Spencer - , J^^ J^W^ without observing the error. The letters Bd. 

[68 L. T. 602, 34 W. B. 10 fyj^^^ part of both of the marks :—Held, by 

2. Trustees — Customary Heiress of Devi- Pearson, J., that the proprietor had not forfeited 

eee of Surviving Trustee — Bight of Escheat — his copyright, but that he was protected by the 
Mandamus."] A testatrix who died in 1851 de- proviso in sect 51. — Held, that an innocent in- 
vised her copyhold property to a trustee in trust fringer of a registered design must pay the costs' 
to pay the rents and profits to J. King for life, of a motion for an injunction to restrain him from 
and after her death to certain charitable purposes infringing, though the Plaintiff had given him 
^which were void under the Mortmain Acts. The no notice of the infringement before serving him 
testatrix died without heirs. The trustee named with the writ in the action, 
in the will refused the trust, and two trustees Upmann v. Forester (24 Ch. D. 231, 52 L. J. 
were appointed by or<Jer of the Court in 1853, Ch..946, 49 L. T. 122, 32 W. R. 28) followed, 
who were admitted upon the Court rolls to hold Wittman (or Wittmann, or Willman) v. Oppen- 
Yipon the trusts of the will. One trustee died in heim - - 27 Ch. D. 260, 64 L. J. Ch. 66, 
1873, and the surviving trustee, who died in [60 L. T. 718, 32 W. B. 766 



( 115 ) 



COMPLETE ANNUAL DIGEST 



( 116 ) 



COTYRl&ET— continued, 

• 8. D€»iffn9-^Patents, Designs, and Trade- 

marks Act, 1883 (46 & 47 Viot c. 57), «. 47-^New 
or Original Design,^ A design is not a proper 
subject of registration under the Patents, Designs 
and Trade-marks Act, 188S, unless there is a 
clearly marked and defined difference involving 
substantial novelty between it and any design 
previously in use. 

A design for a shirt collar was registered, the 
advantages claimed for which were — the height 
of the collar above the stud which fastened it in 
front, the cutting away the comers in the segment 
of a circle, and the absence of a band. A collar 
was shewn to have been previously in use which 
had no band, and in which the comers were cut 
away in arcs of circles ; but the cutting away was 
not so wide, and the height above the stud was 
not so great, as in the registered design : — 

Held, that the registered design was not new 
or original within the meaning of the Act, and 
must be removed from the register. Le May v. 
Welch. Be Le May's Begistered Design 

[28 Ch. D. 24, 64 L. J. Ch: 279, 51 L. T. 887, 

r88 W. B. 88 (C.A.) 
COBOKEB — Jurisdiction to hold inquest — Burn- 
ing dead body. 
See Cbihikal Law. 2. 

Q0BiP0TLATl0V—-Borromng'Power8 — Ultra viresJ] 
The Bespondents were constituted a company by 
an Act of Geo. 2, for the purpose of recovering 
and preserving the navigation of the river Dee. 
This Act was amended by subsequent Acts, but 
none of them expressly authorized or forbade the 
company to borrow, till the Act 14 & 15 Vict. 
c. Ixxxvii., which, by sect. 24, empowered the 
tompany to borrow at interest for the purposes of 
their Acts upon bond or mortgage or the lands 
recovered and Inclosed by them, or partly upon 
bond and partly upon such mortgage, a sum not 
exceeding £25,000, and also a further sum, not 
exceeding £25,000, upon mortgage of their tolls, 
rates and duties : — 

Held, affirming the decision of the Court of 
Appeal, that whether the earlier Acts gave an 
implied power to borrow or not, the company was 
prohibit^ by the 14 & 15 Vict. c. Ixxxvii. from 
borrowing except in accordance with the pro- 
visions of that Act. 

By Lord Blackburn : — The law laid down by 
the House of Lords in Ashhury Company v. Riche 
(Law Rep. 7 H. L. 653) applies to all companies 
created by any statute for a particular purpose, 
and not only to companies created under the 
Companies Act, 1862 (25 & 26 Vict. c. 89). 
Baroness Wenlock v, Rfveb Dee Company 
[10 App. Cas. 854, 54 L. J. Q. B. 577, 58 L. T. 62, 

[49 J. P. 778 (H. L., B.) 
See also Company. 



Contract by, not under seal. 

See Elementary Education Acts. 
Highway. 1. 
Public Health Act. 3, 4. 
Injunction — Disobedience to. 

See Practice — Sequestration. 
Maintenance by company in liquidation. 
See Champerty. 

Municipal. 

See Municipal Corporation. 



3. 



COST-BOOE COKFAHY— Winding-up — Inspec- 
tion of documents. 
See Company — Cost-book Company. 

COSTS. 

See Practice — Costs. 

Bankruptcy proceedings. 

See Bankruptcy — Costs. 

— ■= — Trustees. 

See Trustee — Costs and Charges. 

COU H TEK-CUUM — Action for rent — Counter- 
claim for compensation for improve- 
ments. 

See Landlord and Tenant — Improve- 
ments. 1. 

Balance under £20 recovered. 

See Practice — Costs. 5. 

By third party. 

See Practice — Third Party. 1. 

Defendant out of jurisdiction — Security for 

costs. 

See Practice — Costs. 17, 

Embarrassing — Exclusion of. 

See Practice — Pleadings. 5. 

COTTHTY QOJTRT^AppeaV-Time.'] Two days 
after judg:ment had been given in an action in the 
County Court, application was made to the judge 
for a new trial. The judge took time to consider, 
and, after a fortnight, refused to grant a new trial. 
Within two days of such refusal a rule nisi was 
obtained in the High Court for a new trial. 

Held, by Coleridge, C.J., and Mathew, J., that 
such rule was obtained out of time, as the eight 
days for appealing' began to run from the day of 
the original trial, and not from the refusal of the 
County Court Judge. Morris & Sons v. Lowe & 
Co. - - - - 84W. B. 46 



2. Jurisdiction — Bankruptcy— Consent to 

Jurisdiction — Qualified Leame to appeal — Bank- 
ruptcy Act, 1883.] Consent to the jurisdiction 
under the above section was given in ignorance 
of the fact that an ordei^ for summary administra- 
tion had been made. The County Court Judge 
gave only a limited leave to appeal. 

Held, by Cave, J., that the leave to appeal 
ought not to have been limited, and that the 
consent to the jurisdiction was vitiated by the 
fact that it had been given under a mistaken 
impression of facts not easily to be ascertained. 
JEx parte Serjeant. Me Sandars 

[54 L. J. Q. B. 881, 52 L. T. 518, 49 J. P. 582. 

8. Jurisdiction — Bankruptcy — Contempt 

of Court—Bankruptcy Act, 1869 (32 & 33 Viet, c. 
71), ss, 66, 96 ; and 1883 (46 & 47 Vict c. 52), 
ss. 27, 100.] The Bankruptcy Act, 1869, s. 66, 
which conferred upon the judge of a County 
Court sitting in bankruptcy all the powers and 
jurisdiction of a judge of the Court of Chancery, 
thereby gave to him the power to commit for a 
contempt of Court ; and therefore a person who 
disobeyed a summons issued under s. 96 of that 
statute to attend and give evidence as to the bank- 
rupt's estate, and to produce documents in his 
control relating thereto, might be attached for 
contempt ; and the power of commitment was not 
taken away by the fact that the latter section 
also conferred a power on the judge of the County 
Court to order by warrant the person who had 
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OOmiTT OOWI— continued. 
disobejed the Hnmmona to be sppTehended aod 
broagat up for examination, thU latter temedy 
beiogonly oomnldtiva Ebo. v. Sureet (or Chot- 
Do:?) Comnr Cocbt Jcdgb - 18 Q. B. D. 963, 
[Sa t. J. a B. Hfi, Gl L. T. IDS, S3 W. a. es (C^.) 

4. JurisdicHon — FrohSnfion — Ia»u£iciait 

notice /or new trial'] O. xsvni., r. 1, of tbe 
Coimty Court Bules of 1675, provides that a 
peison appljing tor a new trial in a Connty 
Court BhaiQ give the opposite party seven clear 
days' notice in miting of hia intention so to 
apply. 

Tno Defendftnt gave the Plaintiff's notice by 
letter on the 8th Nov., atatiog that he would ou 
the 12th Nov. apply for a new trial. Tbe 
Plaintitb teftised to accept this notice as being 
too abort, and did not attend at tbe bearing on 
tbe 12tb, when the factof the Plaintifia' objection 
wiu brought before the judge, who, however, 
granted a new trial. 

On application b; tbe PIainti& for a prohibi- 
tion to restraio tbe judge Irom hearing the case 
on the new trial : — Held, by Grove and Hawkins, 
JJ., that a prohibition ought not to be granted, 
as the proper proceeding to have been adopted 
wonld have been to make an application to tbe 
judge to Bet aside the order for a new trial oa 
irregular, JoNca (TncsTEEa or) v. Gittins 

[SI L. T. 699 

5. ' PrafMce — -Payment oui, Ity mistake — 

Order fm- Repayment aTid Execution in Defaidl— 
IdabiUty of Itegiilrar and High Saitiff— Action 
for wrangfuL Sffsure— 9 & 10 Vict. c. 95, «. 9i— 
IS (£14 VicLce\.,B. 19—15416 Kic*. c. 54, «, 6— 
18 & 20 7ict. c. 108, «s. 60. 72.] Where money 
has been paid out of a County (Jonrt by mistake, 
the Judge has power under s. 94 of 9 & 10 Vict. 
c. 96,and the County Court Bules of 1875, O. 19, 
r. 1, to order that the money be repaid inio Court, 
and that in default of repayment the claimant be 
at liberty to recover it froni the person to whom 
it was improperly paid by issuing warrant of 



In an action for wrongful seizure made in pur- 
suance of such an order, held, that, had the 
Judge not had jurisdiction to make .the order, 
the registrar and high bailiff would have been 
protected from liability for anything dona by 
them in carrying out the order under 19 & 2\) 
Viet c. 108. a. 60. 

The repeal of 9 £ 10 Vict, c 95, a. 118, by 
SO ft 31 Vict. c. 142, B. as. has not in effect re- 
pealed B. 72 ol' 19 & 20 Vict. c. 108. 

So held (48 J. P. 613, 1884 Dig. col. 134), by 
Denmau and Williams, JJ.; Uanisty, J., dia- 



the order to have been madewithout jurisdiction, ' 
the defendants were protected by 13 £ 14 Vict. 
0. 61, 1. 19, and 15 & 16 Vict. c. 54, s. e. Aspey 
«. Jones M I. J. Q. B. 9B, 33 W. B. 317 (CA.) 

6. Practice — flenuWnjj action to County | 

Court — Liquidated demand exceeding £50 — Re- j 
dtiction within ttatutMe limit bg payment after 
Usuing of tm't.] An action for a liquidated 
demand exceeding X50 cannot be remitted to the | 
County Court, though tbe amount of the claim | 



COnrTT OOtFBT— conKniwL 
has been reduced below that sum by payment 
made before aerrice, but after the Issuing of the 
writ of BOnunons. Donohoe v. Dokobob 

[16 L. B. Ir. 135 

7. Proflice — Seeariti/ for Cmls — Remit- 

Kioa of Action to Coantu (hart — " Vitible Meant " 
of riaintif—Coanly Coarte Act, 1867 (30 & 31 
Fiet. c. 142), «. 10.] By the term " visible means " 
as used in s. 10 of the County Courts Act, 1867, 
is intended such moans as coald be fiiirly ascer- 
tained by a reELsonable person in the position of the 
Defendant. On the filing of the affidavit the 
Jurisdiction of the Jud^e arises, and he is to 
satisfy himself not merely whether the Plaintiff 
has any " visible means," bst whether he has 
any means at all of paying the costs, and the 
Judge has a judicial discretion whether he will 
make the order. On an application nnder a. 10 
of the County Courts Act, 1867, it appeared 
from tlie affldavit that tbe Defendant was in 
poaaession of certain property of the Plaintiff 
under a claim for rent for £5929, that the Pla.tn- 
tiff had no property upon which an execution 
under a ^'udgment for £2404 could be levied, that 
his furniture had been sold under an execution, 
and that be bad aaaigned hia property for the 
benefit of hia creditors. It also appewed that 
the Plaintiff was being emplnyed as a colliery 
manager at a weekly wage of £4, the employment 
being determinable on three months' notice, or 

': on payment of three mouths' salary in lieu of 
notice, or without notice, in the event of wilful 
miscondact: — Hdd, that whether or not the 

I salary could be attached, the Plaintiff bad no 
Bubstential means of paying the costs of the 
action in the event of tho verdict being for the 
Defendant, end that an order was rightly made 
nnder s. 10. Connsel v. Garvie (Ir. B. 5 C. L. 74) 
considered. Lea «. Pahker 13 ft. B. D. S3ft, , 

[M I. J. 4. B. 38, S3 W. E lOl (O.A.) 

Action remitted to— Costs, 

See Pbactioe — Costs. 2, 

Action remitted to — New trial. 

See Practice — New Trial. 1. 

Action of tort under Employers' Liabili^ 

Act— Stay of proceedings. 

See Master and Sebvant. 15, 

, Action under Employers' Liability Aot— • 

Bemoval into superior Court. 

! See Master and Servant. 14. 

I Appeal in (jankruptcy — Solicitor's right of 

I audience. 

j See Banercptct — Appeal. 8. 

Appointment by Judge of distress bailiff 

under Agricultural Holdings Act 

I See Landlomj and Tenant — Dis- 



1. 

- Counter claim — Action in High Court for 

same cause of action. 

See EffTOFFEL. 5. 

- Judgment in, gainst executor — Subsequent 

udminlstration order. 

See Execdtor — Actions. 10. 

- Judgment summons — Transfer to Bank* 

mptcy Court. 

jSee Bankbuptct — Beceivik(1 Order. I. 
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COUHTY COURT— contmued. 

Jurisdiotion — ^Bankruptcy — ^Restraining pro- 
ceedings in High Court. 
See Bankruptcy— Jurisdiction. 1. 

Jurisdiction — Costs on higher scale. 

See City op London Court. 

Rule to— Solicitor denied audience oh ex- 
amination of debtor. 
See Bankruptcy — Examination. 2. 

COUET— City of London Court— Costs on higher 
scale. 
See City op London Court. 

Claim of right to be present in — Assault — 

Justices' jurisdiction. 
See Mandamus. 2. 

County Court. 

See County Court. 

Court of Appeal — Jurisdiction — Striking 

solicitor off the Roll. 

See Solicitor — Striking off Roll. 

Inferior — ^Prohibition to — Want of jurisdic- 
tion. 
See Prohibition. 

Mayor's Court — Jurisdiction — ^Prohibition. 

See Mayor's Court. 

Salford Court — Jurisdiction — Prohibition. 

See Salpord Court. 

<X)T7BT FEES— " Entering cause or matter for 
trial or hearing " — ^Rule against justices. 
iSee Practice — Costs. 6. 

■' Hearing — Appeal from Chambers. 
See Practice — Chambers. 5. 

COUSINS — Bequest to first and second cousins. 
See Will — Construction. 12, 

COYE'BAIXT— Breach— Muttud Restrictive Cove- 
nants — Building Estate — Alteration of Character 
^/Estate — Acquiescence — Lord Cairns* Act {21 &22 
Vict. c. 27).] A building estate was laid out in 
lots, which were sold by the owners of the estate 
to different purchasers, each of whom covenanted 
with the vendors and with the purchasers of the 
other lots entitled to the benefit of the covenant 
not to build a shop on his land, or to use his 
house as a shop or to carry on any trade therein. 
The purchaser of one of the lots, who occupied 
his house as a private residence, brought an action 
against the purchaser of another lot, who was 
using his house as a beershop with an "off" 
license, to restrain him from breaking his cove- 
nant and for damages. The Plaintiff had known 
for three years before the action was commenced 
that the Defendant was using his house as a 
beershop, and had himself bought beer at the 
shop. There was evidence thAt some of the 
houses built on other lots had been for some time 
iised as ishops notwithstanding the covenant, and 
that some of the houses near the Plaintiff^s house 
were occupied, not each by a single tenant, but 
by two families at weekly rents : — 

Held, that the chan<<e in the character of the 
neighbourhood was not in itself a ground for re- 
fusing relief to the Plaintiff, as the chano;e was 
not caused by his conduct ; but that the Plaintiff 
had lost the right to enforce his covenant either 
by injunction or damages, through his acquies- 
penpe in the proceedings of the Defendant. 



OOYENANT — cmtinued. 

Duke of Bedford v. Trustees of the British 
Museum (2 My. & E. 552) explained. 

Lord Cairns' Act (21 & 22 Vict. c. 27) is appli- 
cable to cases where the damage sustained by tbo 
Plaintiff is only nominal, as well as to cases where 
he is entitled to substantial damages. 

The repeal of Lord Cairns' Act by 46 & 47 
Yict. c. 49, has not affected the jurisdiction of 
the Court. 

Per Fry, L.J. : — An amount. of acquiescence on 
the part of the Plaintiff which would not be 
sufficient to bar his action, may bo sufficient to 
induce the Court to give damages instead of an 
injunction. Saters v. Collter 28 Ch. D. 108, 
[54 L. J. Ch. 1, 51 L. T. 723, 83 W. E. 91, 

[49 J. P. 244 (CA.) 

2. Breaxih — WaiverJ] A notice, requiring 

a tenant to remedy a breach of covenant oy re- 
pairing premises within three months, expired on 
February 1, 1884. No repairs were then done, 
and on February 2, the rent due at Christmas, 
1883, was accepted. Held, that the acceptance 
of the rent was no waiver of the breach of 
covenant. Cronin v. Rogers 1 C. & E. 348 



3. 



Construction — Lease — Covenant to em- 



ploy a particular person to draw assignments ai^ 
underleases — Assignment of underlease.'] A lease 
granted by the Mercers' Company contained a 
covenant that on the assignment of the lease or 
the grant of any underlease thereunder, the clerk 
to the company should be employed or a penalty 
of £5 paid. The purchaser from an underlessee 
of his underlease raised the objection that the 
assignment should be prepared by the clerk to 
to the Mercers* Company or the penalty of £5 
paid. Held, by North, J., tijat the covenant did 
not apply to the assignment of an underlease, 
and that the objection was therefore untenable. 
Collett v. Young - - 33 W. E. 548 



4. 



Construction — To pay ^^ all Taxes, 



Bates, Impositions, and outgoings charged or im- 
posed on or in respect of the Premises " — Metro- 
polis Management Acts, 1855 (18 & 19 Vict, 
c 120), s. 105; and 1862 (25 & 20 Vict. c. 102), 
8. 96. Hill v. Edward - W. H. (1885) 82 

5. Running with Land — To make and 

keep in repair Road — Personal Covenant — Notice, 
Equitable Doctrine of] The doctrine in Tulk v. 
Maxhay (2 Ph. 774) is limited to restrictive 
stipulations, and will not be extended &o as to 
bind in equity a purchaser taking with notice 
of a covenant to expend money on repairs or 
otherwise which does not run with the land at 
law. 

Semble, that the burden of a covenant (not in- 
volving a grant) never runs with the land at law, 
except as between landlord and tenant. 

Cooke V. Chilcott (3 Ch. D. 694) overruled on 
this point. 

Morland v. Cook (Law Rep. 6 Eq. 252) ex- 
plained. 

Holmes v. Buckley (1 Eq. C. Ab. 27) discussed. 

Consideration of the circumstances imder wliich 
a covenant will be held to touch or concern the 
land of the covenantee so that the benefit may run 
with the land. 

A., by deed, conveyed for value to trustees in 
fee a piece of land as part of the site of a road 
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COVEKAKT — continued, 

inteoded to be made and maintained by the 
trustees under the provisions of a contemporan- 
eous trust deed (being a deed of settlement for 
the benefit of a joint stock company established 
to raise the necessary capital for making the 
load) ; and in the conveyance the trustees cove- 
nanted with A., his heirs and assigns, that they, 
the trustees, their heirs and assigns, would make 
the road and at all times keep it in repair, and allow 
the use of it by the public subject to tolls. The 
piece of land so conveyed was bounded on botli 
sides by other lands belongino: to A. The trustees 
duly made the road, which afforded the necessary 
access to A.*s adjoining lands. A. afterwards sold 
his adjoining lands to ttie Plaintiff, and the trustees 
sold the rc^ to the Defendants, both parties 
taking with notice of the covenant to repair : — 

HM (affirming the decision of the Vice-Chan- 
oellor of tbe Duchy of Lancaster), that the Plain- 
tiff could not enforce the covenant against the 
Defendants. Austekbebry v. Oldham (Mayor of) 
[29 Ch. D. 750, 53 L. T. 548, 88 W. B. 807, 

[49 J. P. 582 (C.A.) 

Against assignment — ^Agreement for under- 
lease. 

See Landlord and Tenant — ^Agree- 
ment. 4. 

Breach — Claim by executor for — ^Retainer. 

See Executor — ^Administration. 9. 

Breach — ^Re-entry. 

See Landlord and Tenant— Re-entry. 
1,3. 
Lease— Covenant to deliver up premises in 

good repair. 

See Landlord and Tenant— Lease. 2. 

Lease — Option to purchase. 

See Landlord and Tenant — ^Lease. 7. 

Not to use hay, straw, &c. — Trustee in 

bankruptcy bound by. 

See Bankruptcy — Disclaimer. 3. 

Restraint of trade. 

See Restraint of Trade. 

Restrictive — Conditions of sale — ^Non-dis- 
closure — Rescission. 

See Vendor and Purchaser — Con- 
tract. 2. 

— Restrictive — Sale of two lots at auction — 

Withdrawal of one lot. 
See Vendor and Purchaser — Condi- 
tions OF Sale. 6. 

Restrictive — Notice of. 

See Vendor and Purchaser — Title. 5. 

Separation deed. 

See Husband and Wife — Separation 
Deed. 2, 3, 5. 

To pay rent or royalty — ^Action on — ^Limi- 
tation. 
See Limitations, Statutes of. 1. 

To pay sum of money during life or after 

death — Succession duty. 

See Revenue. 13. 
To renew lease — Construction. 

See Landlord and Tenant — ^Lease. 9. 

— To repair — Notice of breach. 

See Landlord and Tenant — ^Liabili- 
ties. 2. 



COVENANT — continued. 

To settle after-acquired property. 

See Settlebibnt — ^After-acquired Pro- 
perty. 

CREDIT0B8' DVED—Act of Bankruptcy— Subse- 
quent Bankruptcy of Debtor — lAability of Trustee 
under Deed to account to Trustee in Bankruptcy."} 
When the trustee under a creditors' deed takes- 
possession of the debtor's property and carries on 
his business under the provisions of the deed» 
and the debtor is subsequently adjudicated a. 
bankrupt on the act of bankruptcy committed 
by the execution of the deed, the trustee in ther 
bankruptcy must elect to treat the trustee under 
the deed either as a trespasser or as his agent. 
If he elects to treat him as a trespasser, the 
trustee under the deed must deliver up to him 
all the property of the bankrupt of which he took 
possession, and which remains in his possession 
unconverted, and must pay him the value of that 
property which he has converted. So held, by 
Stephen and Cave, J J. Ex parte Yavqkah. Be 
Riddeough - 14 Q. B. D. 26, 38 W. R. 151 

2. Execution of Deed of Assignment — 

Effect of Note appended to Signature."] Not every 
attempt by a form of execution to restrain the- 
full operation of a deed can be treated as a non- 
execution of it. 

Where a deed of assignment by debtors to a 
trustee for the benellt of all creditors who 8houl<I 
execute the deed was executed by the Plaintifis, 
who appended a note that they executed only in: 
respect of certain claims scheduled to the de^ 
and amounting to $73,531, and it appeared that 
subsequently thereto they received a sum of 
money from the trustee by virtue of their execu- 
tion of the deed : — 

Held, that the Plaintiffs were bound. Th& 
note did not amount to a refusal to execute ; and 
the'Plaiutifis having received payment imder the^ 
deed could not be heard to repucUate it, and deny 
their execution. 

Wilkinson v. Anglo-Califomian Gold Minings 
Company (18 Q. B. (N.S.) 728, 21 L. J. Q. B. 327> 
held to be inapplicable. Exchange Bank of 
Yarmouth v. Blethen - 10 App. Gas. 298, 
[54 L. J. P. C. 27, 53 L. T. 537, 38 W. B. 801 (P.C.> 

3. Time for eQcecuting."] Incumbrancers 

who had claimed priority over a creditors' deed 
and failed in their contention were not allowed 
afterwards to execute and take the benefit of the 
deed. Be Meredith. Meredith v. Facey 

[29 Ch. D. 745, 54 L. J. Ch. 1106, 83 W. B. 77^ 
See also Bankruptcy — Composition. 

CBEKATION — Obstructing coroner. 
See Criminal Law. 2. 

CBnQNAL LAW — Abduction — Connivance of 
Child— 24i & 25 Vict. c. 100, s. 56.] An indict- 
ment under the above section for unlawfully, by 
force or fraud, taking away, enticing away, or 
detaining a child under the age of 14, with intent 
to deprive the parent or guardian of the possession, 
of such child, is not supported by evidence of 
force or fraud exercised upon the guardian of the 
chUd, nor upon any other person than the child 
so taken or detained ; the force or fraud must 
have been practised upon the child himself in 
order to bring it within tbe statute. Beo. r» 
Barrett - - - 15 Cos, C.C. 659 
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CBIMINAL LAW — continued. 

2. Burning Dead Body — Obstructing 

Coroner — InqaesU jbestruction of Body to 'prevent 
— Misdemeaiior, obstructing Justice.^ It is a 
misdemeanor to bum or otherwise dispose of a 
dead body, with intent thereby to prevent the 
holding upon such body of an intended coroner's 
inquest, and so to obstruct a coroner in the execu- 
tion of his duty, in a case where the inquest is 
one which the coroner has jurisdiction to hold. 
A coroner has jurisdiction to hold, and is justified 
in holding, en inquest if he honestly believes 
information which has been given to him to be 
true, which, if true, would make it his duty to 
hold such inquest. Reg. v, Stephenson 

[18 Q. B. D. 331, 63 L. J. M. C. 176, 62 L. T. 
[267, 88 W. B. 44, 49 J. F. 486, 16 Coz, 

[C. C. 679 (C.C.E.) 

3. Evidence — Confession obtained by ques- 

tions — Statement of one prisoner incriminating 
others — Admissibility of, against them.'] After a 
prisoner is in custody the police have no right to 
ask him questions, and an admission or confession 
obtained m that way is inadmissible in evidence ; 
and where one of several prisoners in custody 
makes a statement admitting his guilt and also 
incriminating the other prisoners, and such state- 
ment is afterwards read over to the others by the 
constable who asks them what they have to say 
to that, this is in the nature of a cross-examination 
of the prisoners, and such statement an^ their 
answers are not admissible against them on their 
trial. 

Aect{« where the persons are not in custody. 
Reg. v. Gavin - - - 16 Cox, C. C. 666 

4. Evidence — Confession — Dying Decla- 
ration — Depositicm — 11 <fc 12 Vict, c. 42, s. 17.] 
On an indictment for manslaughter, the prosecu- 
tion proposed to put in evidence a stiatement made 
by the prisoner at the police station, where he 
was visited by his uncle, who said to him, '* You 
had better tell the truth, even if it hangs you." 
A police Serjeant was standing a couple of yards 
off, and he, in reply to a question by the uncle, 
said, " that it would be the best plan." 

Held, by Manisty, J., that the confession must 
be excluded. 

A deposition by the deceased taken imder the 
above section, was held admissible. Reg. v. 
Edwabd Jones - - - 49 J. P. 728 

(See also Reg. v, Mann, id, 743, as to admissi- 
bility of a dying declaration.) 

6. Evidence — Confession — Where a 

prisoner under arrest for murder, on being asked 
(without any caution as to the effect of admis- 
sions) what he had done with the body, replied 
by pointing to the place where the body had 
been found, it was held that evidence of the 
foregoing was improperly admitted. Nolen v. 
State - - - 46 Amer. E. 247 (XT.S.) 



6. 



Evidence — Res gestss — Murder — De- 



clarations by deceased. Kirkby v. Common- 
wealth - - - 46 Amer. E. 747 (U.S.) 



7. 



False Pretences — Evidence — Insurance 



Company — Agent obtaining Premium on lapsed 
Policy."] In 1883 P., the agent of a life assurance 
company, received from V. the annual premium 
due for the renewal of his policy. Instead, how 



CBIMINAL LKW— continued. 

ever, of giving him the official receipt, P. gave 
him an informal receipt, appropriated the money, 
and returned the official receipt to the company, 
who treated the policy as lapsed. In 1884, on 
the 7th April, P. called on V. for the annual 
premium as usual. V. being unable to pay, P. 
called again on the 21st April, the days of grace 
allowed by the policy having to the knowledge 
of V. expired on the 1.5th April, and told V. 
that payment on that day " would be effectual," 
and V. understood that P. was to " apply to the 
company to let the policy go on." The company 
were in the habit of allowing lapsed policies to 
be revived, upon the payment of overdue pre- 
miums, and upon the representations thus made 
by P., V. paid him a sum of money. P. having' 
been convicted of obtaining this sum by false 
pretences : — 

Held, by Coleridge, C.J., Huddleston, B., and 
Mathew, J., that there was evidence for the jury 
in support of the indictment. 

Held, ;by Grove and Manisty, JJ., diss., that 
there was no such evidence to go to the jury on 
the ground that payment of the premium in 1883 
to P., as agent of the company, was a payment to 
the company, and that the policy had not, there- 
fore, lapsed or become void, except so far as both 
V. and P. knew that it had lapsed on the 15th 
April. Reg. v. Powell - 64 L. J. M. C. 2^, 
[61 L. T. 713, 49 J. F. 188, 16 Coz, C. C. 668 (G.C.B.) 

8. False Pretences — Sale of Farm Stock 

— Stock subject to Bill of Sale — Representation 
of Ownership — Onus of proof] S., the tenant 
of a farm, granted a bill of sale over all the live 
and dead stock which then was, or which at any 
time thereafter should be, in or about the pre- 
mises. In the ordinary course of business S. 
would have been at liberty to sell stock on the 
farm, but two months after the granting of the 
bill of sale he sold all the farm stock which was 
upon the farm without anything being said as to 
the ownership of the stock, or as to the existence 
of the bill of sale. No evidence was given on 
behalf of S., at the trial of an indictment against 
him for false pretences, to prove that he had 
obtained the leave of the bill of sale holder to the 
selling of the stock : — 

Held, that the onus lay on S. of proving that 
he had leave to sell the stock, and not on the 
prosecution; that S. had by the act of selling 
the stock represented himself as being the abso- 
lute owner thereof; and that the prosecutor had 
paid for the stock in the belief that S. had autho- 
rity to sell the same, and was gmlty of the ofifence 
of obtaining money by false pretences. Reg. v. 
Hazzlewood (48 J. P. 151) not followed. Reg. v. 
Sampson - 62 L. T. 772, 49 J. P. 807 (C.C.E.) 

9. False pretences of innkeeper to secure 

guest — Guest induced by false pretence to pay 
for a month's board in advance. Morgans. State 

[48 Amer. B. 66 (TJ.8.) 

10. Falsification of Accounts Act, 1875 

(38 & 39 Vict. c. 5d4) s. 1 — Making and concurring 
in making false entry.] The prisoner, B., who 
was employed by N. as a collector, collected from 
one S. £8 due to N. The ordinary course of 
business was for B., at the end of each day, to 
account to E., N.'s cash clerk, for moneys collected 
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CBIHIIIAL LAW—amtinued. 
during the day. E.'a duty being to etitoT payments 
accounted for by B. ic the caab-book. The same 
evening B. gave to E. a alip of paper on which 
lie had WTttteu, " S.> on. account, £5," which E. 
copied into the cash-book, believing it represented , 
the whole amount collected by B. bom S. — Held, ' 
that B. WBH guilty of an offence within tliel above 
seotkm. Ebg. it. Butt 61 L.T.607,4e J.P.aSB, 
[IS Coz, C. C. 664 (C.G.B.) 

11. Indecent Ezpostire of Person — Public 

Plaee— Public Nuisance— li & 15 Yiel. c 100, a. 
29.] The prisonac was convicted of indecently ' 
eipoaing bis peraon to divera eubjecte of tbe ! 
Queen in a certain public place, npon evidence ' 
sbewiug that the place in question waa out of l 
eight of the public footpath, but was a place to ' 
irhich tbe priaoner had gone with several little I 
girls, thougii without auy legal right to go there, I 
and was a pkce to which persona were in the 
habit of gfAng without having any striot legal < 
rigjit BO to do, and (hat persona so going were 
never in any way hindered or interfered with : — 
Held, by the Cknirt (Lord Coleridge, O.J., Grove, 
J., Hnddleeton, B., Manisty and Muthew, JJ.), 
that the conyjction was correct, and that the jnry 
were justified in finding that the place was public 
— SeiMe, that the offence may be indictable if 
committed before divers subjects of the realm, 
even if the place be not public Req. v. WELLAmi 

[14 a B. D. 68, S4 L. J. K. C. 14, fil L. T. 604, 

[33 V. B. 166, 49 J. F. 296, IS Cox, C. C. 669 

[(O.C.E.) 

IS. Larceny by a Bailee— 2i <£ 25 Vict. 

«. 96, 1, S — In/ant, Bailment fa,] An infitnt over 
foorteeu years of age fraudnleatly converted to 
his own use goods which had been delivered to 
him by the owner uuder an agreement for the 
hire of the same -.^Held, that he waa rightly 
convicted of larceny as a bailee of l^e goods under 
24 & 25 Vict. 0. 96, s. 3. Rso. v. McDonald 

[16 a B. D. S23, SS I. T. 683, 3S W. B. T3B, 
[49 I. P. 896 CC,C3.) 

13. ~ 



16. iriJei — Criimnal Information — Neat- 
paper l/ihel and B^isiration Act, ISSl (44 & 45 
Vict, c 60), ». 3— Jn/ormatton filed wiOuml Fiat 
of Director of Public Proaecutiont.'^ The 3rd sect. 
of the Newspaper Libel and Kegistration Act, 
ISSI, which enacts that no criminal prosecution 
ahall be conimeuced against any proprietor, pub- 
lisher, or editor, or any person responsible for the 
publication of a newspaper, for any libel published 
therein, without the written Sat or allowance of 
tbe Direclor of Public Proaecutions in England, 
or Her Majesty's Attorney General in Ireland, 
beins! first hod and obtained, does not apply to a 
criminal information for libel filed by order of 
the Court Yates v. The Qdeeh 14 Q. B. S. 648, 

[64 L. J. Q. B. 26B, 62 I. T. 806, 33 W. B. 4B2, 
t4B I. F. 436, 16 Cox, C. C. 272, 6B6 (C.A.) 



CBTHIHAX I.AW—eonUnaed. 

16. Murder — Killing and eating Fle$h of 

Sutrum Being under Preteure of Hunger— " Necei- 
tily " — Special Verdict — Certtoran— Ojjeiiee on 
High Seas — J-ariidietion of High Courtj] A man 
who, in order to escape death from hunger, kills 
another for the purpose of eating his flesh, la 
guilty of murder ; although at tlie time of the 
act ho is in such circumstances that ho believes 
aud has reasonable ground for believing that it 
afForda the only chance of preserving his life. — 
At the trial of as indictmont for murder it ap- 
peared, upon a special verdict, that tbe prisoners 
D. and S., seamen, and the deceased, a boy be- 
tween seventeen and eighteen, were cast away in 
a, storm on the high seas, and compelled to put 
iulo an open boat; that the boat was drifting on 
tlje ocean^ and was probably more than 1000 miles 
from land ; that on the eighteenth day, when they 
hod been seven days without food and Qve without 
water, D. proposed to S. that lota should be cast 
who shoulil be put to death to save the resi, and 
that they afterwards thought it would be belter 
to Mil the boy that their lives should be saved ; 
that on the twentieth day D., with the SdSsent of 
S; killed the boy, and both D. and 3. fed ou his 
flesh for four days ; that at the time of the act 
there was no sail in sight nor any reasonable 
prospect of relief ; that under these circumstances 
there appeared to the prisoners every probability 
that unless they then or very soon fed upon the 
boy, or one of themselves, they would die of 
starvation : — Held, that upon these facts, there 
was no proof of auy such necessity as could justii^ 
the prisoners in killing the boy, and that l&ey 
were guilty of murder. (See memorandum, at 
p. 5G0 of 14 Q. B. D., as to practice on a special 
verdict) Reg. p. Dcdlky AMD Stephens 
[14 ^ B. B. 2T3, 660 ; 64 1. 1. M. C. 32, 62 L. T. lOT, 
[33 W. S.. 347, 49 J. F. 69, 16 Coz, C. C. S24 

17. Murder — Parricide in defence of 

mother — Beasonable belief of neeeeiity.'] Under 
circumstances which might have induced the 
belief that a man was cutting his wife's throat, 
their sou shot and killed his tixthsT .Seld, by 
Lopes, J., that if the son hod reasonable ground 
for believing and honestly believed that hia act 
was necessary fbr the defence of his mother, tbe 
homicide was excusable. Beq. n. Boss 

[16 Coz, C. C 640 

18, Practice— Jufre/ois acgui't— Prosecu- 
tion for arson of books of aceount in a mill — 
Freviona acquittal of arson of mill State v. 
Colgate - - 47 Amar. B. 607 (U.S.) 

IB. Practice — Omission to ask prisoner 

convicted of mmrder if he has anything to say 
why judgment should not be pronounced. Statk 
B. TmsZEVAST - 47 Amer. B. 810 (U.8.) 

20. Practice — Statement hy Prisoner — 

Wiineesei called by Prisoner.] A prisoner who 
is defended by counsel may, alter his connsel'e 
, address to the jury, make a statement of facta to 
I the jury. But when it ia proposed U) call wit- 
neasea for the prisoner, it will not be competent 
■ for him to make any statement to the jury in 
i addition to the address by hia counsel. Req. «. 
MiLLaocaii - .• - 16 Coz, 0. a 623 
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CfBIXINAL LAW— continued, 

21. Bape — Content obtained hy fraud — 

Oonsent of a married woman, if fraudulently 
obtained by personation of her husband, is no 
defence to an indictment for rape. 

Beg. V. Barrow (L. R. 1 C. C. 156, 38 L. J. M. C. 
20, 19 L. T. 293, 17 W. R. 102, 11 Cox,C. C. 191) 
not followed. Reo. v. Deb 14 L. R. Ir. 468, 

[16 Cox, C. C. 679 (C.C.E.) (Ir.) 

^— Appeal — " Criminal cause or matter ** — 
Information. 
See Practice — Appeal. 5. 

Bail — Indemnity of surety — Illegality. 

See CoNTBACT. 7. 

Evidence — Solicitor and client — ^Privileged 

communication. 
See Evidence. 12. 

'~— Extradition — Offence misdescribed by magis- 
trate. 
See ExTRADinoK. 

" Frequenting " public street with intent to 

commit a felony. 

See Vagrant Acts. 
Poaching. 

See Game Acts. 

Practice— Certiorari — Application after con- 
viction. 
See Certiorari. 

CBOBS-EXAKIKATION— On affidavit. 

See Practice— Evidencb. 2—5. 

CEOWH— Prerogative— Victorian statute. 
See Colonial Law. 13. 



Priority in winding-up. 

See Company — Winding-up. 



13. 



CBUELTT TO AKIKALS — DMomtng cattle — 
12 & 13 Vict, c, 92, 8. 2.] The practice of dis- 
horning cattle, if performed with due care and 
skill and for the purpose of rendering them more 
profitable to farmers in the course of their trade, 
is not cruelty to the animals within the 12 & 13 
Vict. c. 92, s. 2. 

Brady v. M'ArgU (14 L. R. Ir. 174, 15 Cox, 
C. 0. 516) commented on. Callaohak v. Societt 
FOR Prevention of Cruelty to Animals 

[16 L. B. Ir. 826 

CUSTOM— Auctioneer— Cheque for deposit. 

See Mortgage — Povher of Sale. 1. 

Bailment— Bailee's liability. 

See Bailment. 

Discharging vessel. 

See Ship — Demurrage. 

— Manor. 

See Copyhold. 

Stock Exchange. 

See Stock Exchange. 2, 3. 

— Surveyor's remuneration. 

See Surveyor. 

Trade— Broker's personal liability. 

See Principal and Agent. 1. 

— Trade — Hiring of furniture by hotel-keepers. 

See Bankruptcy— Order and Disposi- 
tion. 3. 



D. 

DAXAOE ACTION. 

See Ship— Collision. 

Practice. 

See Practice — ^Admiralty. 

DAXAOES — Contract — Measure of Damages — 
Company — Neglect to register Transfer of Shares — 
Companies Act, 1867 (30 & 31 Vict. c. 131), s. 26.] 
The Plaintiff transferred shares of his in a regis- 
tered company to A. B. on an agreement between 
them that if A. B. was accepted as shareholder 
by the company the shares should be taken by 
him at their market value in reduction of a debt 
due to him from the Plaintiff. The consideration 
was stated in the transfer to be only the sum of 
5«., and the transfer was brought to the company 
for registration without any notice of the said 
agreement between the Plaintiff and A. B. The 
company refused to register, on the ground that 
the Plaintiff was indebted to them, but on its 
being established after an interval of eighteen 
months that the Plaintiff was not so indebted, the 
company registered the transfer. In an action 
against the company for wrongfully refusing to 
register, the Plaintiff sought to recover as damages 
the loss in the market value of the shares between 
the time when the transfer was brought to the 
company to be registered and the time when it 
was in fact registered : — Held, that the Plaintiff 
was entitled to recover only nominal damages, as 
the contract between the Plaintiff and A. B. was 
a special one, of which the company had had no 
notice, and the ordinary contract on the sale of 
registered shares was only that the seller should 
give to the purchaser a valid transfer and do all 
required to enable the purchaser to be registered 
as member in respect of such shares, the duty of 
the purchaser, which has not been altered by 
sect. 26 of the Companies Act, 1867, being to get 
himself registered as such member. Skinner v. 
City of London Marine Insurance Corporation 
[14 a. B. D. 882, 64 L. J. Q. B. 487, 68 L. T. 

[191, 88 W. B. 628 (CJL) 



2. Contract — Measure of Damages — 

Breach of Contract — Sale of Goods to fulfil a Con- 
tract hy Vendee.'] The Defendants contracted with 
the Plaintiff to deliver goods to him of a particu- 
lar shape and description at certain prices and by 
instalments at different times. When the contract 
was made the Defendants knew that, except as to 
price, it corresponded with and was substantiallT 
the same as a contract which the Plaintiff had 
entered into with a French customer of his, and 
that it was made in order to enable the Plaintiff 
to fulfil such last-mentioned contract The Defen- 
dants broke their contract, and there being no 
market for goods of the description contracted for^ 
the Plaintiff's customer recovered damages against 
him in the French Court to the amount of £28 : — 
Held, in an action against the Defendants for 
their breach of contract, that the Plaintiff was not 
only entitled to recover as damages the amount of 
profit he would have made had he been able to 
fulfil his contract with his customer, but also 
damages in respect of his liability to such customer, 
and that in estimating such last-mentioned 
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DAXAOES — continued. 

ilamages the £28 which the French Court had 
given might he treated as not an unreasonable one 
-at which such damages might be assessed. — EUnn- 
-ger Actien-GeseUschafft v. Armstrong (L. R. 9 Q. B. 
473) approved of. Gb^bert-Boronis (or Bobouis) 
V, Nugent - 16 Q. B. D. 85, 54 L. J. Q. B. 511, 

[1 0. & E. 837 (C.A.) 

8. Contract — Measure of Damages.'] On 

a sale of seed potatoes, the potatoes were of an 
inferior quality to that warranted: — HeUd, that 
■ih» purchaser was entitled to the difference in 
value between the crop actually produced, and the 
tnop that would have been produced if the war- 
ranty had been complied with, if it were a reason- 
-able Ihing for the purchaser to plant the seed 
without examination. Waostaff v. Shobthobn 
Daibt Ck). - - - - 1 C. a; B. 884 

4. ^^ Contract — Measure of Damages — Com- 
mistion Agent.] In an action for damages by a 
oommiasion agent for wrongfully preventing him 
ttom. earning his commission, the damans recover- 
able, where nothing remained to be done by the 
•oommisBion agent to entitle him to his commission 
if the transaction had gone throueh, are the full 
amount of the commission which he would have 
earned. Roberts v. Babkabd - 1 C. & E. 386 

8. Contract — Measure of damages — 

3reAoh of contract to sell goods— Previous notice 
by pforohaser to seller of intention not to accept 
goods. Eadish V, YouNO 48 Amer. B. 548 (U.8.) 

B, Contract — ^Measure of damages — Sale 

of ** Pftxis green " for purpose of killing insects in 
cotton plant — ^Delivery of inferior article as ^ Paris 
green '^Failure of crop caused thereby — Implied 
warranty. Jones v. Geobge 48 Amer. B. 280 (TJ.8.) 

7. — Contract — ^Measure of damages — ^Party 
to contract prevented by other party from perform- 
ing it— Right to recover (1) outlay and expenses, 
<2) profits which might have been realised by per- 
xonnanoe. United States v. Behan 

[110 U. 8. 888 (11.8.) 

See also Lovell v. St. Louts, &o., Insub- 

ANOE Co. - 111 v. 8. 864 (U.8.) 

8. Contract — Measure of damages— Car- 
rier — ^LoBS of goods in transit. Mobile, &o., Rt. 
Oo. V. JuBET - - 111 XT. 8. 584 (JJ.B.) 

9. Remoteness — Support — 21 Jac. 1, c. 16 

— Cause of Action — Becovery of Damages for In- 
jury after Satisfaction for Frevious Injury arising 
Jrom tame Ad — Action for Subsidence after Com- 
peusaUon for previous Subsidence.'} The Plaintiff 
was tile owner of certain land,' aad in 1867 and 
1868y but not afterwards, the Dsfendants worked 
« seam of coal Iving under and near to the Plain- 
tiiTs land, which subsided in consequence of the 
Defendants^ excavations. Some cottages of the 
Plaintiff standing on his land were damaged by 
Ihe subsidence and were repaired by the Defen- 
dants. In 1882 a second su&idence of the Plain- 
tiff's land occurred owing to the Defendants' 
workings in 1867 and 1868, and the Plaintiff's 
'Oottages were again damaged: — Held, that the 
Plaintiff was entitled to maintain an action for the 
damage done to his cottages in 1882, and that his 
right to sue was not barred by the Statute of 
I^tations.— ^ic]Utn v. Williams (10 Ex. 259, 
^ L. J. Ex. 835), Backhouse v. Bonomi (E. B: & 



DAXAOBS — continued. 

E, 622, 9 H. L. C. 503), WhUehouse v. FeUoiMs 
(10 0. B. (N.S.) 765. 80 L. J. C. P. 305, 4 L. T. 
177, 9 W. R. 556) discussed.— Lam6 v. Walker 
(3 Q. B. D. 389, 47 L. J. Q. B. 451, 38 L. T. 643, 
26 W. R. 775) overruled. Mitohell v. Dabley 
Main Colliebt Co. - 14 Q. B. D. 125, 58 L. J. 
[Q. B. 471, 52 L. T. 675, 82 W. B. 947, 

[48 J. P. 828 (C.A.) 

10. Remoteness— Negligence— Proximate 

cause of injury — Putting dangerous substance in 
public street Heney v. Dennis 47 Amer. B. 

[878 (U.8.) 

11. Remoteness — Negligently carrying 

railway passenger beyond destination — Evidence 

admissible in action by passenger. Cincinnati, fto., 

Rt. Co. V. Eaton - 48 Amer. B. 179 (TT.S.) 

See aUo Ehbgott v. Mayob - ib. 



12. 



Tort — Nuisance affecting real estate 



— Measure of damages — ^Depreciation of property 
— Personal discomfort. Baltimobe, &c., Ry. v. 
Fifth Baptist Church - 108 U. 8. 817 (U.S.) 

Action for specific performance — Claim for 

damages. 

See Specific Pebfobmancb. 2. 

Breach of agreement to make road — ^Require- 
ments of local board. 
See Specific Pebfobmance. 

Cairns' Act — ^Breach of covenant — Acqui- 
escence. 
See Covenant. 1. 

— Cairns' Act — Or injunction — Obstruction of 

light. 

See Light. 3. 

Campbell's Act — Action in rem — ^Admiralty 

Division. 

See JuBiSDiCTiON. 

— Collision. 

See Ship — Collision. 1 — 5. 

Common law right to — Statute imposing 

penalty. , 

See Railway Company. 5. 

Contract — ^Measure of damages. 

See CoNTBACT. 5. 

Contract — Measure of damages — Loss of 

market. 

See Cabbieb. 1. 

Contract for sale of realty — Measure of 

damages — Misleading conditions. 
See Vendor and Pubchaseb— Condi- 
tions of Sale. 3. 

Divorce — Condonation. 

See Husband and Wife — ^Divobce. 

Excessive — ^Libel. 

See Defamation. 2. 

DEATH — ^Presimiption ot—Onus prohandi. 
See Evidence. 10. 

DEBEHTTTBEB. 

See Company — Debentubes. 

DEBT— Acknowledgment of— Limitation. 

See Limitations, Statutes of. 6. 
Assignment of. 

See Assignment of Debt. 

P 



1. 
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DEBT — continued, 

— Attachment of. 

See Pbaoticb — Attachment of Debts. 

DSBTOBS* ACT. 

See Abrest. 

— De&nlt by administrator — Attachment. 

See Administbatob. 4. 

Divoioe — Wife's costs— Security — Attach- 
ment. 
See Pbactice — Divoece. 3. 

— Judgment summons — Judgment under £50 

— ^Appeal. 

See Bankbcptcy — Appeal. 1. 

DXCBEE. 

See Practice — Judgment. 

BKED — Oreditors* deed. 

See Cbeditobs' Deed. 

Disentailing. 

See Tenant in Tail. 

Mortgage — ^Recovery of deeds — Purchaser 

for value without notice. 

See Mortgage — ^Priority. 8. 

^— Rectification — Mistake — ^Lease. 
See Mistake. 

Separation deed. 

See Husband and Wipe — Separation 
Deed. 

DEFAMATION — Libel — Injunction — PMication 
of Proceedings in Court of JuaticeJ] The Court 
will not interfere by injunction to restrain the 
publication of a report of proceedings in an open 
Court of Justice, British or foreign, including 
letters produced in eyidence and read, when it is 
not alleged, that the report is unfair. Riddell v. 
Clydesdale Horse Society 12 C. of S. Cas. 976 

[(Sc.) 

8. Libel — PMication in separate Issues 

of the same Newspaper — Pleading — Innitendo — 
Eddence — Mi^irection — Excessive Damages.'] 
The Defendant published in a newspaper, of 
which he was editor and publisher, seyeral libels 
of the Plaintiff, who brought an action setting 
out in the statement of claim, which consisted of 
eight paragraphs, three libels on which he relied. 
In the 2nd, 3rd, and 4th paragraphs the innuen- 
does put on the libels were mat the Defendant 
intended to charge the Plaintiff with being ^^ty 
of felony of an unnatural kind ; in the 5th, 6th, 
and 7th, the innuendoes put on the same libels 
were, that the Defendant intended to charge the 
Plaintiff with being guilty of an indictable offence 
of an unnatural kmd ; and in the 8th paragraph, 
the libel set out was the same as in the 3rd and 
6th paragraphs, but with an innuendo tiiat the 
Defendant intended to charge the Plaintiff with 
being guilty of felony. The libel set out in the 
4th and 7th paragraphs was in the same words, 
and was in each paragraph preceded by certain 
prefatory averments ; and it appeared at the trial 
that the libel set out in the 4th and 7th para- 
graphs were taken from two different issues of the 
Defendant's newspaper. 

The Defendant by his defence to the first seven 
paragraphs, denied that he published the words 
complained of in the defamatory senses alleged, 
but did not traverse the publication nor ple^ 
justification ; and his defences to the 8th para- 



DETAXATION — continued, 
graph were justification and payment of nominal 
damages into Court. At the trial other passages 
in the same newspapers, besides those containing 
the libels complaint of, were shewn to the wit- 
nesses. The Defendant failed to prove his plea 
of justification. The jury found a verdict for 
£3000 damages upon the first seven paragraphs 
of the statement of claim, and £50 upon the 8th 
paragraph. The Defendant having obtained a 
conditionid order for a new trial : — Hdd (by May, 
C.J., Lawson and Johnson, J J., diss, O'Brien, J.), 
that the verdict and judgment should stand for 
£3000, but that a remittitur damnum should be 
entered as to the £50. 

Hddy by May, C.J., that other passages of the 
same newspaper might be adduced in evidence to 
illustrate the meaning of the passages charged to 
be libellous. 

Hddy by O'Rien, J., that other publications by 
the Defendant, whether contemporaneous, or pre- 
cedent, or subsequent, were not admissible in evi- 
dence on the question of the sense of the libel 
unless directly referred to, and in that way virtu- 
ally made part of the libel complained of; and 
that they were only admissible to prove malice or 
deliberation, or upon the question of damages. 
Bolton v. O'Brien 18 L. B. Ir. 97 (since aArmed 

[by C. A.) 

Libel— Assault on libeller— Mitigation. 

See Assault. 

Libel — Criminal information— Newspaper. 

See Criminal Law. 15. 

Libel — Handwriting — Interrogatories. 

See Practice — Discovery — ^Interroga- 
tories. 4. 

DEFENDANT. 

See Practice — Parties, 

DEMUBEAOE. 

See Ship — Demurrage. 

DEKUBBEB — Procedure substituted for. 
See Practice — Point op Law. 

DEPOSIT — ^Parliamentary — Abandonment of rail- 
way. 
See Railway Company. 1, 2. 

DESCENT — Inheritance — Ex parte Patemd or Ex 
parte Matemd — Inheritance Act (3 <fe 4 WtU, 4, 
c. 106), s. 2.] A testator who died in 1853 de- 
vised as his own an estate which had devolved on 
his late wife in fee as heiress-at-law of her mother. 
The devise was to trustees in fee, on trast to pay 
the rents to the testator's only son and to his two 
daughters in equal shares, and to the survivars or 
survivor of them, with remainder on trust for the 
children of the son and the daughters respec- 
tively in fee, with an ultimate remainder unto and 
to tiie use of the testator's own right heirs. The 
son and both the daughters survived the testator, 
but they all died without issue. The son sur- 
vived the daughters, and died intestate. He was 
the heir-at-law of his father, and also of his 
mother. The testator had also devised real estate 
of his own to the son, who elected to confirm the 
will : — 

Heldy by Pearson, J., that the equitable estate, 
which the son took under the will and by virtue 
of his election, merged in the legal estate which 
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descended to him from his mother, and that the 
descent was regulated by the legal estate, and 
that, consequently, on his death intestate and 
without issue, the property descended to the heir 
of his maternal grandmother, who was the last 
purchaser of the legal estate, and not to his own 
heir. Be Douglas. Wood v. Douglas, or Doug- 
las V, Wood. 28 CIl D. 327, 54 L. J. Ch. 421, 62 

[L. T. 131, 33 W. B. 390 

BSVA8TAVIT — Action on — ^Limitation. 

See Limitations, Statute of, 8. 

Executor. 

See Executor — Administration. 7. 
Executor — Liabilities. 1. 

DEVISE. 

See Will. 

DILAPIDATIONS — Assignment of lease — Indem- 
nity. 
See Landlord and Tenant — Lease. 1. 

— ^ Sequestration of benefice. 

See Ecclesiastical Law. 2. 

DIBECTOB OF FTTBLIC FBOSECXmOlTS— Fiat- 
Newspaper Libel Act. 
See Criminal Law. 15. 

DntSCTOBS. 

See Company — Directors. 

DI8CEABGE— Of bankrupt. 

See Bankruptcy— Discharge. 

DI8CLAIMEB — By trustee in bankruptcy. 
See Bankruptcy — Disclaimer. 

Of n)ecification — Amendment of, by way of 

disclaimer. 

See Patent. 9. 

DI8C0VEBY — Documents. 

See Practice — Discovery — Documents. 

Interrogatories. 

See Practice — Discovery — Interroga- 
tories. 
DISCBETION — Bankruptcy Court — Order for 

summary administration. 

See Bankruptcy — Small Bankruptcy. 

Bankruptcy Court — Transfer of proceedings 

from County Court. 

See Bankruptcy — Receiving Order. 1. 

Bankruptcy Court — Trial of questions as to 

bankrupt's estate. 

See Bankruptcy — Jurisdiction. 1. 

^^ Court — Injunction or damages — Obstruction 
of light. 
iS^ee Light. 3, 4. 

Court--Sale instead of partition. 

iSee Partition. 
Court — Transfer — Administration action — 

Insolvent estate. 

See Bankruptcy — Administration. 2. 

Executors — Conduct of legatee. 

See Will — Condition. 1. 

Jndge — Costs. 

See Practice — Costs. 

Justices — ^Refusal of certificate of dismissal. 

See Mandamus. 2. 

Justices — Refusal to issue summons for per- 
jury. 
See Justices. 7. 



DISCRETION— eonfmue^i. 

Registrar in bankruptcy — Approval of com- 
position. 
See Bankruptcy — Composition. 4. 

Registrar in bankruptcy — Removal of trus- 
tee. 
See Bankruptcy — Trustee. 3. 

Trustee'sw 

See Trustee — Liabilities. 9. 
Trustee — ^Powers. 

Trustee's — Maintenance of infant. 

See Infant. 5, 7. 

DISENTAILING DEED. 

See Tenant in Tail. 

DISMISSAL — Action — Non-appearance of Plain- 
tiff—Restoration to cause-list. 
See Practice — Trial. 6. 

DISSOLUTION or UABEIA6E. 

iS^ce Husband and Wipe — Divorce. 
Practice — Divorce. 
DISTBESS. 

See Landlord and Tenant — Distress. 

Bankruptcy — Money due to Gas Company-^ 

" Rent." 

iSce Bankruptcy — Distress. 

Water rate. 

See Waterworks Clauses Act. 2. 

DI8TBIBTJTI0NS, STATUTE OF — ** Advancement 
by portion." 
See Advancement. 1. 

DISTRICT BEOISTBY — Affidavit — Cross-exa- 
mination. 
See Practice — Evidence. 5. 

^— Transfer of action — Company in liquidation. 
See Practice — Transfer. 2. 

DIVIDENDS — Guarantee of. 

See Company— Dividends. 

DIVOBCS. 

See Husband and Wipe— Divorce. 

Practice. 

See Practice — Divorce. 

DOGE WABBANT — ^Registration as bill of sale. 
See Bill op Sale — Registration. 2. 

DOCXTMENTS— Production of. 

See Practice — Discovery — Documents. 

DOG — Injury caused by. 

See Mischievous Animal. 2, 3. 

DQICICIL — Abandonment of Domicil of Choice — 
Probate — Construction of Will expressed in Terms 
of Foreign Law.^ A Scotchman came to live in 
England and acquired an English domicil. He 
afterwards went for two years to France and 
returned to England, where he soon after died. 
He left an unsigned will of personal estate, made 
in 1827, which was drawn by a Scotch lawyer, 
and contained several technical words of Scotch 
law. The will was admitted to probate by the 
English Court. It was held by Pearson, J. (26 
Ch. D. 656, 54 L. J. Ch. 96, 50 L. T. 707, 
32 W. B. 901, 1884 Dig. cols. 157, 374, 538) :— 
(1), that the grant of the probate was not conclu- 
sive that the testator was domiciled in England ; 
(2), that the Scotch domicil of the testator had 
levived, and that he died a domiciled Scotchman ; 
(3), that the will must be construed according to 

F 2 
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tion of the will the Plaintiff was entitled to tl 

Held, by the Oiurt of Appeal, that whether tht 
testator nai domieiled in Scotlotvd or Euglaud, 
and whether the will was to be constraed accord- 
ing to English or Scotch law, on the true con- 
Btnictaon of the will the Plaintiff was entiUed to 
the estate ; and therefore the question of domioiJ 
was immaterial. 

Bat, lemble, the testator died domiciled in 
England, bia reeidence in France not being soffi- 
oient evidence of his iDtention to abandon bis 
English domicil. 

SembU, also, the nse of some technical Beoteb 
terms in tiis will did not furnish snfBoient indica- 
tion of the intention of the testator to induce the 
Oourt to comtrae it according to Scotch law. 
BsADFOBS V. Yaxnua 39 Ch. S. 617, (S I. T. 407, 
[SSW. E.S60(CA.> 

2. AbaTtdrnimeTii — Acquirnd Domieil — 

Sritiih Subject in Military Service of Crown.] 
The rule that a British subject does not, bj enter- 
ing into and remaining in the military service of 
the Crown, abandon the domicil which he had 
when he entered into the Bervice, applies to an 
acquired domicil as well as to a domicil of ori^n. 

An infant, whose father was then living in 
Jereey, where he had acquired a domieil in place 
of his English domicil of origin, obiained a com- 
mission in the British army in 1851 and joined 
his regiment in England. He served with the 
raiment in different parts of the world, and ulti- 
mately, inlSGS, he died in Canada, where he then 
was with the regiment. Ho had in the meantime 
paid ocoRsioual visits to Jersey, while on leave :— 

Held, by Pearson, J., that he retained his Jersey 
domioil at the time uf his death. In re Mao- 

BBIQHT. PaXTOS (ot PbISTON) V. M*CB«IQHT 

[SO Ch. S. 16S, St L. J. Ch. 2S, G3 L, T. lU, 
[38 W. B. BS8 

3. Un*fitUd Baidenee — Terrilorial 

Limiii <ff EngUmd— Domicil of Origin.} P. was 
bomitt Scotland, in 1792, of Scotch parents. In 
1810 he obtained a commission in the army, and 
immediately proceeded with his regiment on 
fweign service, and senredahroad till 1860, when 
he retired &om the arm^. From 1S60 till hh . 
death, he resided in lodgings, hotels, and board- 
ing-houses invarions places in England, dying in 
1S82, intestate and a bachelor, in a private hotel 
in London, leaving no real estate in England, and 
no property whatsoever in Scotland. From the 

Kr ISIO till his death be never revisited Scot* 
d, and for the last twenty-two years of his life 
never left the territorial limits of England : — 

Hdd, by Chitty, J., that the domicil of the in- 
testate at his death was Scotch. Se Patiknce, 
Patience e. Maih 38 Ch. S. S7S, 64 L. J. Ch. B97, 
[S2 L. T. 687, SS W. B. SOO 



See Estoppel. 

— Testator— Lower Canada — Construction i 

will. 

See Colonial Law. 6. 

- Testator— Priorities. 

iSm ExEctJTOB — Adioiiutbatioh. 3. 
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I Will— Power— Biercise. 

I aee Power. S. 

' DONATIO KOBTIB CKVak— Cheque paijalle to 
Dorwr or Order.} A cheque payable to the donoi 
or order, and, without having lieen indorsed by 
him, given by the donor daring his last illness to 
his son, stands on the same footing as a promis- 
sory note or bill of exchange payable to the 
donor or order, and, following Veal v. Vetd 
(27 Beav. 303), will pass to the son ^ way of 
dmuilio mortit caued. So held, by Chitty, J. 
CLBHEHTn. Cqeksuah STCh. 0.631, ML. J.Ch. 
[1SS,3SW.B.40 
DOUBLE COSTS -Bight to, by statute. 

See PaAcmcB — Cobib. 8. 
DBilir— PnbUc Health Acts. 

See PcBLio Health Acts. 8, 9, 19, 16. 
SUOHT 07 LUiCABTV^—Atlorrt^i-Qeneral of— 
Engliih Informalion, Bight ta fixhtbit.'] It is not 
competent to the Attorney-General of the Dnohy 
of I^noaster to exhibit an information in the 
High Court of Justice, and the Court will order 
an information exhibited by him to be (ahea off 
the file on the application of the Defendant even 
after answer put in by the Defendant. So h^d, 
by Mathew and Day, JJ. Attobvet-Gknebal 
OP Dccnr of Lancasteb v. Dckiot Devossribb 
[14 a. 8. S. 18fi, S4 I. J. 0. B. S71, 38 T. E. 
[387 

S. Chaticery Court of — JuritdicUan — 

BettraitU of Proceedingi in Charuxry Court o^ 
Duchy of Lancatl^. Dyke e. Stephess (Na 2) 
[T. S. (1B8B) 177 
DTnra DXCIABATIOIT— Evldenoe. 
See Cbibinal Law. 4. 



E. 

XABBKEBT — Implied Beiematlon by Grantor— 

Notice — Building Scheme — Merger of Leate — 
Surrender.} By seven aimultoneouB leases seven 
plots of land marked respertively A, B, C, D, E, 
F, and G. and forming together one square block, 
were demised by the owner to J. with ■ gTomid 
plan on each lease, and with covenants for the 
erection and toainCenance of buildings npon each 
plot according to certain plans. The leases were 
granted with a view to the erection npon the 
whole block of one large edifice, of wMch the 
several parts and the internal arrangements were 
to be cannecl«d together for a common use and 
occupation ; so however as to be separable (if 
desired) into seven separate buildings. J. being 
in the occnpation of the whole, while the bnild- 
ings were being erected mor^ged 0, F, and G, 
by a sub-lease which recited the building scheme 
and the original leases of C, P, and G. and otm- 
tained stipulations for the completion of the 
bnildings on C, F, and G, After the buildings 
had been substantially completed J. mortgaged 
E. by a deed which recited the lease of B. and 
assigned the buildings thereon, subject to the 
covenants in the lease, to one who had notice of 
the general plan of the buildings. J. tiien mort- 
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gaged B. On J.'s bankruptcy the several mort- 
gagees obtained foreclosure decrees in respect of 
B, C, and E, respectively : — 

Held, reversing the decision of the Court of 
Appeal (25 Ch. D. 559, 50 L. T. 673, 32 W. R. 621, 
1884 Dig. col. 159), and restoring the decision of 
Bacon, Y.C, Lord Blackburn dissenting, that 
though there was no express reservation of the 
right to light, yet looking at the plans, the cove- 
nants in the original leases, and the mortgage 
deeds, the mortgagees of C and E respectively 
were oy reasonable implication precluded from 
interfering with the light to the windows in B 
which looked out upon C and E respectively, 
and might be restrained accordingly in an action 
by the mortgagee of B : 

Held, also, that the mortgagee of B could 
maintain such an action, although he had sur- 
rendered the lease of B and taken a fresh lease 
from the original lessor ; for — without deciding 
what effect the merger of the original lease might 
haye — ^whenever the lease of B came to an end 
either by surrender, forfeiture, or otherwise, the 
original lessor would have the same rights to 
light as the mortgagee would have had if the 
original lease had subsisted. 

SenMe, by the Earl of Selbome, that if on a 
sale and conveyance of land adjoining a house to 
be built by the vendor, it is mutually agreed that 
one of the outer walls of that house may stand 
wholly or partly within the verge of the land sold 
and shall have in it particular windows opening 
upon and overlooking the land sold, and if the 
honge is erected accordingly, the purchaser cannot 
afterwards build upon the land sold so as to 
prevent or obstruct the access of light to those 
windows. Russell v. Watts 10 App. Cas. 590 

[(H. L., E.) 

Light. 

See Light. 

Prescription Act — ^Right of way. 

See Pbescbiption. 



Support 

See Support. 

Taking lands — Hereditaments — " Land.'*_ 

See Lands Clauses Act. 14. 

lOOIXSIACinCAL Ul"^— Benefice with Cure- 
Charge — 13 Eliz. c. 20 — Union of Benefices Act, 
1860(23 <fe 24 Viet, c. 1^2}— Compensation payable 
to retiring Incumbenf] In pursuance of an Order 
in Coimcil under the Union of Benefices Act, 
1860, uniting two city benefices, certain annuities 
were granted to the retiring incumbent and his 
assigns out of the annual income of the united 
benefice, and made a first charge thereon during 
the joint lives of himself and the incumbent of 
the united benefice, so long as he should perform 
in person, or by substitute to be approved of by 
the bishop, the duties of curate of the united 
beoefice imder the style of vicar in charge, with 
a provision for the retiring incumbent after the 
death of the incumbent of the united benefice : — 
Held, by Chitty, J., that such annuities were 
not a benefice with cure within 13 Eliz. c. 20, 
and aooordingly could be validly mortgaged by. 
the retired incumbent. McBean v. Deake (or 
Bkan) 80 Ch. D. 520, 55 L. J. Ch. 19, 88 W. B. 924 
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2. 



Dilapidations — Sequestration of Bene- 



fice — Dilapidations of Glebe nirildings — Repairs 
done by Sequestrator — Ecclesiastical Dilapidations 
Act, 1871 (34 & 35 Vict. c. 43), ss. 12-16, 72— 
Accounts of Sequestrator, Objection to."] A benefice 
having been sequestrated under a writ of seques- 
tration in an action, an inspection of the glebe 
buildings by the diocesan surveyor was directed 
by the bishop, and a report made by such 
surveyor under the Ecclesiastical Dilapidations 
Act, 1871. The report estimated the cost of the 
necessary repairs to the buildings at £140, and no 
objections were taken to such report under sect 16 
of the Act. The sequestrator, being subsequently 
of opinion that the repairs provided for by the 
surveyor's report were inadequate, expended on 
the repairs of the buildings a much larger sum 
than £140. No inspection or report, except as 
before mentioned, was ordered by the bishop or 
made by the surveyor : —Held, by Coleridge, 0. J., 
and Mathcw, J., that the sequestrator had no 
authority to expend on repairs out of the proceeds 
of the benefice a larger sum than that estimated 
as necessary bv the surveyor's report under the 
Ecclesiastical dilapidations Act, 1871, and that 
such expenditure must be disallowed. Kdibeb v. 
Pabavicini 15 0. B. D. 222, 54 L. J. Q. B. 471, 

[58 L. T. 299, 88 W. B. 907 

Advowson. 

See Advowson. 

Particulars — Criminal suit. 

See Pbactice — Ecclesl/lstical Law. 

EDUCATIOH — Board school. 

See Elementary Education Acts. 

Infant — Jurisdiction. 

See Infant. 3. 

EJECTMENT. 

See Landlord and Tenant — Ee-entby. 

Claim — General allegation of Plaintiff's 

derivative title. 

See Practice — Pleading. 4. 

ELECTION — Conversion — Election to take Per- 
sonalty as Realty — Real Estate in Lease with 
option to Tenant to purchase Reversion.'] A 
testator by his will gave his real estate and the 
residue of his personal estate to trusteep, on trust 
to sell his real estate, and to convert and get in 
his residuary personal estate, and to stand pos- 
sessed of the moneys arising from both, on trust 
to invest the same, and to pay the income to his 
wife during her life or widowhood, and, after her 
death or second marriage, upon trust to divide 
the trust funds equally between such of his 
children as should be living at his death, and the 
issue of such of them as mi^t be then dead. 
The testator died in 1869. The wife and two 
infant children survived him. There were no 
issue of any deceased child. Both the children 
died before the wife unmarried and intestate, the 
one who died last dying in 1876. The wife did 
not marry again, and she died in 1885 intestate. 
The only real estate of the testator was a house, of 
which he had in 1869 agreed to grant a lease for 
twenty years, with an option to the tenant to 
purchase the reversion at any time diuing the 
term. At the death of the widow this option 
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had not been exercised, and the house had not had elected to defeat one of the provisions of the 

been sold by the trustees. After the deaths of settlement, she was not competent to take a life 

the children the widow continued in receipt of interest under another of them, and that, not- 

tho rent of the house : — withstanding the restraint on anticipation, the 

Held, by Pearson, J., that, by reason of the income which would have been payable to her if 

tenant's option to purchase the house, the she had not so elected, ought to be applied in 

widow's continued receipt of the rent was no evi- making compensation to the persons disappointed 

dence of an election by her to take the property by her election for the benefits of which they 

as real estate, and that on her death it descended had been thereby deprived, and that the trustees 

as personalty to her next of kin. of the settlement must retain and apply the same 

tie Gordon (6 Ch. D. 531) distinguished. Be accordingly. Smith v. Lucas (18 Ch. D. 531) and 

Lewis. Foxwell v. Lewis - 80 Ch. D. 654, In re Wheatley (^suprd) dissented from. Be 

[53 L. T. 387, 84 W. B. 150 Vabdon's Tbusts - 28 Ch. D. 124, 54 L. J. Ch. 

2. Married Woman— Bestraint m An- ro v /?t**S w^'1SSK^^^* ** ^^ 

ticipation.'] In the case of a married woman to L*«v- ^7 C.A., W. ». (IWb) 2»4.] 

whom an interest with a restraint on anticipation 4. Married Woman — Stock belonging to, 

attached thereto is given by the same instrument Standing in Joint Names of Husband and Wife 

as that which gives rise to a question of election, — Bequest by Husband of lAfe Interest therein to"" 

the doctrine of election does not apply, as the Wife?] C. by his will, after a legacy of £3000 to 

value of her interest in the property to be relin- his wife, gave all the residue of his property 

quished by way of compensation has, by the " including therein the money in my banking ac- 

terms of the instrument, been made inalienable, coimt in the Bank of England, and money in the 

Be Wheatley. Smith v. Spence 27 Ch. D. 606, public funds, and whether standing in my name 

[54 L. J. Ch. 201, 51 L. T. 681, 33 W. B. 275 alone, or jointly with my said wife," and all his 

3. Married Woman-Settlement on Marri- «^^^®8 Jf^ ^^^i^^ i^ *°y P"^/3P company and 

age of Female Infant— Life Interest for Separate <>*^ff ^^^^^ ^^^his wife for her life. At tihe date 

Vse-Bestraint on Anticipatior^Covenantby her «^ tl^e^will, and at the time of C.'s deatl^ there 

to settle after-acquired Property-Bequest to her "^.^P'^l ^^^ ^^ (^^ £7110 consols) standing m 

after Twmty-oneduHng Coverture forler Separate the jomt names of C. and his wife. TMs stock 

ilse-Voidable Covenant-Approbation and Be- ^ ^^ » previous will been bequeathed to tl^ 

probation-Sequestration of%fe Interest.-] The ??J^» *?^Jf * ^ ^"^ executory gifts over, which 

doctrine of election is founded upon the nlle that ?i^ ^°* ^^^^^^k ^'^^ "^^^^9^^ ?^ her cMdren, 

a person cannot take under and against the same ^{ *7' *^^ *^t "^^^^J ^^ ^^' husband, if he sur- 

instrument, and the equity is not that the pferson J}""^,' Jhe stock had been received by C, Mid 

electing to t^ke aga^t the instrument shall be ^^hmi tmnsferr^ into their joint names. After 

lequir^ to assignrbut that he shall not be per- ^' ?/«*^^ ^^^^'^'K'^fn.^^^^l^^'^'^T ^^ ^ **"! 

mitted to take, the benefit given to him there- residue, includmg the £7110, but made no atte^ 

^jjjjgy ° to deal with the stock as her own property. There 

Accordingly the Court is not prevented from was, however, no evidence to shew that she knew 

enforcing this rule by the incapacity of the what her rights were. On her death her repre- 

l^erson so electmg to aUenate the interest taken sentatives claimed the stock. The questijMi was. 

under the settlement. And upon this principle whether they were bound, under the doctrine of 

the Court can, notwithstanding a restraint on election, to compensate the residuaory legatees, 

anticipation attaching thereto, sequester the life ^^^, ^"^^ ^ disappomted by their talmg the 

interest of a married woman electing to take f\?^\^ any and what extent. JffeW, by Kay, J., 

against a settlement untU compensation has been ^^^ the testator intended the stock to pass, and 

made thereout to the persons disappomted under ^^^.« not deahng only with his nght of survivor- 

the settlement by such election. J^^P: *H^^ ^^^^^ ^ give property belonging 

Upon the marriage of a female mfant in 1860 *? ^l» wife, and consequently the doctnne of 

personalty was settled by her father upon trusts election applied to both the wife and her repre- 

under which she took the first life interest for sentatives claiming; under her ; and that her re- 

her separate use without power of anticipation, pesentatives could only take the stopk upon the 

and the settlement contained a covenant by her J^'"^/ of compensating the disappomted r^duary 

to settle all her after-acquired property upon legatees to the extent of the legacy of £3000, and 

trusts under which the husband took the first ^^ the amount actually received by the wife in 

life interest. In 1883 and during the coverture respect of h^ life mterest and in the testaWs own 

l^ersonal property was bequeathed to her for her P^^Perty. Be Cabpenteb. CABPBNTERr. -giM^ 

separate use, and she chose to avoid her covenant L** ^* *" * **• 

and to take this property instead of bringing it 5. Married Woman— Void WiU—HeirJ] 

into the settlement. She also contended that A married woman who was entitled to some shares 

she was entitled to keep the life interest under in a colliery for life for her separate use, with a 

the settlement, which she was restrained from power of appointment by will, and also to realW 

anticipating, without making compensation there- in fee simple not for her separate use, by wiU 

out to the persons disappointed under the settle- made in Feb. 1880, appointed the shares in 

ment, upon the ground that as she was restrained favour of her heir and other children, and pur- 

from alienating such life interest the Court could ported to devise the realty away from the heir. 

not impound it :— She died in June, 1880, leaving her husband 

Held, by Kay, J., that as the married woman surviving. 
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XLECTIOV — eonliaued. 

Held, b; Kay, J., t}iat the will being Toid as to 
tiiB realty, the ueii was cot put to his election aa 
between the real^ and his intere^ in the 
colliery. Se De Buboh Lawhoh, Di Bubob 
IiAWBOH c. De Buroh Lawson - 34 T. K. SO, 

[SS L. J. Ch. 4fi, S8 L. T. SS2, W. H. (ISU) 174 

6. Power — Appointment io Object of 

Foteer mbjeet to Charge — Adameematt.'] B., 
hsTing a testamentary power to appoint lands to 
his nude issae in snoh ihares and proportions as 
lie shoald direct, devised certain of the lands to 
his eldest eon J. (who Butvived him), "to be 
chargeable witii £2000, borrowed for J.'i sole use," 
and which B. in a subsequent paii of bis will 
stated that he had paid. B. by his will gave 
benefits out of his own property to all the objects 
of the power, and directed that certain portions of 
hi« eatetei Mould be sold or charged, as by bis 
will prorided, and the proceeds Bpplie4 together 
witii the £2000 btxrowed for his sod J., and which 
he •tatod he had paid, to form a fond fbr payment 
of hui debts and legacies : — 

Held, (Ist), that the devise to J, subject to the 
£2000 was not a ca«e of a gift absolute, with a 
anpeiadded attempt to moui^ it, within the 
prtndple of CantT v. BowUa (2 Boss. & UyL 3D 1), 
but the gift of a certain portion only of the interest 
in the lands ; the deduction of the £2000 charge 
bahig necessarily incorporated with the gift, and 
that, thraefore, J. look the lands subject to the 
oham of £2000. White t. While (22 Cli. D. S53, 
52 L. J. Ch. 232, 48 L. T. 151, 31 W. B. 451) 



will, that he had btxrowed the £2000 for J.'s sole 
nae, and had paid the debt, being statements 
•nbwqnent to me advance, were inadmissible to 
sh«w that B. intended thereby to become a por- 
obaaac pro laiUo of J.'s interest in the property 
mUeot to tile power. 

MM (Sidly), that the charge of £2000 not 
being well appointed, a ease of election arose 
between the objeots of the power and the persons 
entitled to the general fund of which B. intended 
that the £2000 should be part. KiMa v. Kino 

[IS L. B. Ii. E31 

^-~- Foat-nnptial settlement — Restraint on anti- 
cipation — Compensation. 

SeeStfrTLBMKST — AlTBB-AOaUIBED FbO- 
P«BTT. 4. 

Special power — Appointment to petsoos not 

objects. 

See FowEB. 5. 



BLXKEKTASY ESOCATION ACTB — Board 
SduMl — School Boari^Home Leesom — Unltm>ful 
Detention of Scholar — Asiault^—Flementarg Edu- 
ealion Acti, 1870 (33 <t 34 Vict c. 75) and 1876 
(39 (£ 40 VieL c 79).] The Elementary Education 
Acta, IS70 and 187B, do not aathorizo the setting 
of lessons to be prepared at home by children 
attending a boanl schooL The detention at 
aohool aftet school hours of a child for not doing 
hooK lessons is tbercCbre unlawful, and renders 



XLSHZinABT ESUCATIOir AtJIS— continued. 

the master who detains the child liable to be con- 
victed for an assault. Hunteh v. Johnson 
[IS Q. B. S. 325, 63 L. 1. M. C. 1B3, SI L. T. 791, 
[S2 W. B. BS7, 4B J. P. 603, IE Oox, C. C, 600 

S. Board Schools — Non-payment of Fee* 

for Tuition — Causing Child to otteTtd ScJiool, v>hat 
IB — Bye-Law — Fenalty — Elementary Education 
Act, 1870 (33 4 34 Vict. c. 75) ». 74.] The London 
School Board made bye-laws, under seat 74 of the 
Elementary Edncation Act. 1870, providing that 
the parent of every chUd, if not less than five nor 
more than thirteen years of age, should caiue 
such child to attend school unless there was a 
reasonable canse for non-attendance, and that 
every parent who should not observe or neglect 
any bye-law should be liable upon convictiMi 
to a penalty. — The Bespondent sent his child, 
aged ten, to one of the Board's scbooU, but did not 
pay, thongh he was able to pay, the weekly feet 
for tuitiorv presoribed by the School Board with 
the consent of the Education Department. The 
cbUd was admitted to the school, and received 
instruction therein '.^Beld, by Coleridge, C j^ 
Grove, Denman, and Idathew, JJ., that ihe Be- 
spondent had not caused bis child to attend 
school within the moaning of the bye-laws, and 
therefore was liable to the penalty. Londok 
ScHOoi. BosBD t. Wood - IS Q. 8. D. 41S, 

[S4 1. 1. K. C. 14S 

3. Contraet tm'A School Board net voder 

Seal — Appointment of Arahitcel — Orderi to— 
Minutet of Board duly ligned— Validity-^ 4 34 
Vict. c. 75, ». 30, lub-it. 1, 4, 6 : lecf. 35— Third 
Schedule, 7.] By 33 & 34 Vict. c. 75 (the Ele- 
mentary Education Act, 1870, a. 30, inh-s. 1), 
" a school board shall be a body corporate . . . 
having a perpetual succeasion and a common seal 
..." aub-B. (4) any minnte made of proceedings 
at meetings of the school board, if signed by . . . 
the chairman . . . shall bereoeivable inevidenoe 
in all legal proceedings without further proof 
. . . «ub-B. (6) the rules contained in the third 
schedule shall be observed. — By sect. 35 a school 
board may appoint a olerfc and a. treasurer and 
other necessary officers ... By the Third Sche- 
dule, 7, the appointment of any officer of the 
board may be made by a minute of the board, 
signed by the chairman of the board, and countei- 
signed bv the clerk (if any) of the board, and 
any appointment so made shall be as valid as if 
it were made under the seal of the board. — By a 
minute signed by the chairman of a school board 
and countersigned by the olerk, the Plaintiff was 
appointed architect of the board, and under orders 
given by subsequent minutes so signed and 
countersigned and communicated to him, he pie- 
pared plans for the board -.-—Held, by Mathew, J., 
that by virtue of the provisions of the Act be was 
entitled to reoovoi payment for his services al- 
though the appointment and orders were not 
under seal. Scott o. Qbeat amd LmxB CurrON 
School Boabd - 14 Q. B. D. fiOO, fiS 1. 1. lOB, 

[38 w. B. aes, 1 c. ft s. 4sa 

Clerk of School Board— Poor Law gi 

— DisqualiScation. 

See Pooa Law. 1. 
School Board— Poor-rate. 

See PooB-BATB. 2. 
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EHIOWXD BCEOOLB ACT — DenominatioDiil 
school — Pmrera of Commiggionew. 
See School. 

e or distniiiuac. 

■m, 2. 



SXTBT, BIGHT OT— Pnrchiue oT- 

title. 

See Vendob ahd PmcHAaEB — TrrLB. 6. 
EaVITABLI ASBiemZRT— Older Hot pay- 
ment of moaej- — Speciflo fund. 

See AesioKHEHT of Debt. 1. 
BftVITAXLB SXKFUTIOK— B; appointmeat of 

See pBAcncE — Becbiteb. 2, 3. 
SanUSLB KOBTOAOE—AgneemeDt to oharge 

— Power of attorney. 

See UoBTOAOE — CoHrBAcr. 1. 



MTOPPEL— Judsmenf— ^cKon in Probate THvi- 
tuyn — Judgment in Chancery DimiUm — Bevocation 
^Pnbate—Forgefy.] In an notion in the Probate 
DiTimon T.&G, propounded en earlier and P. a 
later will. The action wa« compromiBed, and by 
consult verdict and jodgmont -were taken for 
establighing the earlier will. Babsequcntly P. 
diBoavered that the earlier will waaa fbi^etfiand 
in an action in the Chancerj Division, to which 
T. & Q. were jKiTties, obtained the verdiot of a 
jnry to that eflect, and judgment that the com. 
promiae should be aet agide. In another action in 
the Probate Division for rerooation of Uie probat* 
of the earlier will -.-^Eeld, affirming the deciaion 
of the President of the Probate Diviaion (9 P. D. 
70, 63 L. J. P. 58), that T, & G. were estopped 
from denving the forgerT. PmEsnuN r. Thomas 
lit P. D. 31(^ SS L. 3. P. lOe, SI L. T. B43, 
[33 W. S. 813 (CA.) 

2. Judgment — Ss» Judicata — Finding on 

Ihuct (Ml ahidi Judgment in rem is founded.'] 
A native of Chili made his will in London, in 
November, 1859, and died in February, 1860. A 
caveat having been entered on behalf of the tes- 
tator's daughter, the will was propounded by the 
executors in solemn form, the executors alle^ng 
that the testator was domiciled in England. The 
dan^ter alleged that the testattir was domiciled 
in Uiili, and that hie will was do 



. EBTOFFXL — eontiuued. 

cording to Chilian law. Li July, 1660,the jinb^ 
I of the Probate Coort made a decree bj which he- 
I pronounced for the validity of the will, found, 
I that the testator was domiciled in England, and 
, decreed probate to the executors. In Septemba,. 
\ 1860, the executors filed a bill against the resi- 
duary legatee and the pecuniary legatee for admi- 
nistnLtion of the estate, in which a decree was 
made iu November, 1S60. In 1862, the daughter- 
filed a bill against the executors, alleging that 
the t^tator was a domiciled Chilian, that lui idlL 
being executed in England, according to English 
law, was good by the law of Chili, but so far only 
as the testator could by the law of Chih dispoaa- 
of his property by will ; that according to tliat 
law he could only dispose by will of one-fonrth 
of his personal estate, and tlukt the other three^ 
fourths belonged to the Plaintiff. The executors 
by answer set np the decree of the Probate Court 
as a bar, and lu further atepa were taken in tbe- 
suit. In 1877, an order was made stajiug pro- 
ceedings in the latter suit, and in another snit, 
but giving liberty to any of the parties to applv 
to add to the decree in the former cause aU 
accounts and inquiries necessary to determine alL 
questions in the suits so stayed. Pursuant tO' 
this leave, the daughter and her husband applied. 
to add to the decree inquiries as to the legitiim^ 
of the daughter and the domicil of the testator 
and as to what part of his personal estate be 
could Bcoordlng to the Chilian law dispose of hf 
will, and an order was made in 1S76 direetinp 
inquiries as to the legitimacy, the rest of the ftp- 
plication to stand over. In 1881 and 1882 oidevs- 
were made transferring the conduct of the eanae 
from the Plaintiff, the surviving executor, to the 
rcsidnary legatee, dispensing with service of any- 
notices or proceedings on the Flaintift^ and ap- 
pointing the residuary legatee to represent the 
estate of the teslatoi in the cause. In 1881 th6 
application for an inquiry as to domioil was re- 
newed against the residuary legatee, but without 
notice to the Plaintiff, and Bacon, V.C.. made s^ 
order directing the inquiry as asked. The ren- 
duary legatee appealed : — 

Held, that the decree of the Probate Court ira& 
not ooDolusivo in rem as to the domicil, fhr that it 
did not appear that the deoree was necessaiflj 
based on the finding as to domicil. And qmeref 
whether the findings on which a judgment in rsm 
is based are in aU cases conclusive against tt^ 

Held, fiirther, that the finding by the Probate 
Court as to domicil was not binding infer partet 
as between the daught^ and the residuary l^iatee, 
for that it was a finding between the daughter 
and the executors, that the executors ooldd not. 
by litigatinp: in that suit a question of dinniril, 
which it was not necessa^ to decide for the pur- 
poses of the suit, conclude the residuaiy legatee 
as to the extent irfthc testator's power of diapoeiiig' 
of his property, and did not represent him for that 
puipose, and that as the residuary legatee was 
not bound, the daughter could not l>e bound, since' 
estoppel must be mutual. 

Held, therefore, that the inquiry was properly 
directed, and this notwithstanding that the ap- 
plication had not been served on the executor. 

An application by counsel for the executor fbc 
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leave to be heard on the appeal was refused. De 5. Judgment — County Court — Counter- 

MosA V, Concha - 29 Ch. D. 268, 54 L. J. Ch. 532, claim — Action in High Court for same cause of 

[52 L. T. 282, 83 W. B. 846, 49 J. P. 548 (0 JL.) Action— Judicature Act, 1873 (36 A 37 Vict c. 66)» 

8. Judgment-Res Judicata-Cross Ac- !2:.«,9> ^^T^^^^nS?^ •^^^'^'^r i^}^^^^'^^^^ 

turns in En^h and Irish Courts-Pleading,-] ^^^' ^' ?!)» «• }?):^ ^he Defendant in a county 

Held, by Pearson, J., that in order to raise 3ie ^^ action rehed upon a cause of action by way 

defence of res judicata it is not necessary to set f<»unter-claim, upon which he obtained a verdict 

forth in detail in the defence the pleadings in the f?^ ^^ f '^^^^^ ^^^^^ *^® ^^S'^^^.f ^ ^7^"^: 

other action tiie judgment in which is said to *^«"- Jud^ent was entered for the Defendant, 

operate as res judicata, but, in order to judge !^^* "^ ^^^^f ,^«l,g^^!?^^,^ ',®«P^* ^^ *^® ^^*^^ 

whether the Aaine questions were at issue in the "^ S?^^,^^^^?^^'^V^f/l*'5?-~ . , ^ 

first action as in tiie second, the Court will look f ^' by Mathew, J., that tiie Defendant was 

at the pleadings in the first action, tiiough they ?ot estopped from afterwards bringing an action 

were not set fSrth in the defence in the secoud "^ *^« ?,^g^ 9^'^*.''^^' *i? ?^^ "1^ ?^ ^^'^''' 

action. Whether a judgment obtamed in one The Delendant m the High Court is in such a 

action before tiie trial of anotiier can opemte by "^^ estopped by the verdict and judgment of the^ 

way of estoppel as res judicata, unless the jud/- JJ^'^^X ^^Vf* ^°\^enyinff the cause of action of 

meit was otteined before the issue of the Writ hi *^® P^'°^'^ *^? i^.'^\^°2?^V*?? *^®. ""^l^ 

the second action, qusere. question to be decided in tiie High Court is tiie^ 

(On appeal by the Defendant an order was taken ">^o^^* ^^ damages. Webster r.ARMS'niONO 

by arrangement.) Houston v. Marquis of Sligo L"* !*• '• H. «• •SO' 

(No. 1) - - 29 Ch. D. 448| 52 L. T. 96 ®' Judgment] Dismissal of suit for want 

- r J A T ' A' wTj.^of jurisdiction no bar to a second suit for same 

^ ^ --—Judgment— Injunctionrj]^ Judi^^ cause of action. Smith r. McNeal 109 U. 8. 426 
JSeeond Adtwn for same Cause of Action — Prayer 

for ^'fwther or other Belief"— Chancery Amend- Assent of creditor to composition. 

mentAct, 1858 (21 & 22 Vict, c. 27), s, 2—JudAca- See Bankruptcy— Composition. 5. 

ture Aidt^ 1878, «. 24, svb-s, 7.] In March, 1881, Conduct — Joint guarantee — Deatii of gua- 

thePlaintiffnanded to one Bird, a broker, shares rantor. 

in a mining, company, with a transfer signed fa See Principal and Surety. 3. 

blaij being left for the n^ne of tiie transferee), Conduct-Mutual insurance-No stamped 

for the purpose of sale. Bird died ; and it was policies 

ti^en discovered that he had, without the know- ^^ Wrance, Marine. 5. 

ledge or authority of the Plaintin, lodged the 

shares with the Defendant's firm as security for Conduct— Patent— Assignment by trustee 

an advance. Having received notice from the in bankruptcy of patentee. 

company that they were about to register the ^^ Patent. 7. 

ahaies in the name of the Defendant, the Plaintiff Conduct— Payment of rent— Jti« tertii, 

commenoed an action in the Chancery Division of See Landlord and Tenant — Bent. 

the High Court to restrain the Defendanf s firm Foreign iudgment 

and the company from parting with the shares or s% Foreign Judgment. 

z^iMenng the Defendant as transferee,— con- t j x i. 

dnding witii tiie usual prayer for " such furtiier Judgment by consent. 

OToftSreUef as the nature of the case might re- ^ee Practice-Admiralty. 9. 

qmre.** On the 23rd of February, 1882, the De- Judgment— Separate actions in respect of 

fendants in that action consented to an order for same wrongful act. 

the delivery up of the shares to the Plaintiff See Judgment. 2, 3. 

forthwith. The order directed that, " upon de- EVIDEHCE — Account books — Memorandum. 

livery of the deed or form of transfer and the book, containing entry of a single transaction 

seouritiefl representing the same, and upon pay- only. Ryan v, Dunphy 47 Amer. B. 855 (U.S.) 

°^* ""^ "^^ !l^. ^^^?*^1 and the mining ^ Admis^n by Master of Ship-Letter,! 

company, all proceedmgs in the said Chancery . *' . ^ ^ .^ . r--' " W owners 

actwn should ^e stayed." The shares were not ^ i^!!^L;i?iTo7!J?^^nl^ 

deUvered up to the Plaintiff until the 28tii of f.^u^ wi fh^^^^^^^ 

Apdk 1882, when tiiey were sold at a considerable *^ *^® ^^°*« ^^^^^^ f *^,*^ ^"* *^® ?P''"^^ ^^ *^ 

^^^ rT^^^^ZT^^Ii^^l^ ^^-rllf^J^^^^i^ ♦>.« master m such a letter is not evidence. The 

JOSS. In an action against the Defendant in the uo^,^.„.> iav n ijit hat t p r^ 

Queen's Bench Division to recover damages for ^^^^-^ay - - 10 F. D. 187, 54 L. J. r. »3 

thia detention, 'the junr found that the Plaintiff 3. Baptismal Begister— Entry of Date of 

did not authorize Bird to pl«ige the shares for Birth — Declarations of deceased Father,} Al- 

hiB own debt, or lend them to him for that pur- though an entry in a baptismal register by the 

pose :— fleW, that the Plaintiff was estopped by officiating clergyman of the day when the bap- 

the consent order made in the Chancery action on tized child was born furnishes no proof per se 

the 23rd of February, 1882, from recovering in that the child was born on the day stated, the- 

this action damages for such detention, and that entry will not be rejected altogether as an item 

the Defendant was not responsible for the deten- of evidence upon an inquiry as to the legitimacy, 

tion of the shares by the mining company after from its birth before or after the marriage of ita 

the^der had been made in the suit in the Chan- reputed parents, of the child in question. 

eery Division. 8erbao v, Noel Declarations by a reputed father contained iiL 

[15 Q. B. D. 549 (C.A.) business letters written by one of his daughters 
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in his name and under his dictation admitted as nications between Solicitor and Client — Solicitor, 

evidence after his death of the date of their birth Disclosure hy — Criminal Law.'] All communica- 

npon the question of their legitimacy. iJe Turner, tions between a solicitor and his client are not 

Glknibter v. Harding - - 29 Ch. D. 985, privileged from disclosure, but only those passing 

[54 L. J. Ch. 1089, 58 L. T. 528 oetween them in professional coimdence and in 

4. Declarations of deceased Persons— Die- the legitimate course of professional employment 

gitimacy.'] Declarations by a deceased person as of the solicitor. Communications made to a soli- 

to his own illegitimacy, are admissible in evidence, citor by his chent before tiie commission of a 

Procurator-General v. Williams (31 L. J. P. M. ?nme for the purpose of being guided or helped 

& A. 157) followed. Re Perton's Estate, in t|i© commission of it, are not privileged from 

Pearson r. Attorney-General W. H. (1886) discloflure.---C. and R. were partners under a deed 

[164 ^^ partnership. M. brought an action against 

K t;t . * i T * *-\ Tv>« -^^^^ K. & Co., and obtained judgment therein, and 

f,. F^'H ''^"*^^ Irit^est:] l^JTt issued ex^ution against the goods of R. The 

sentetive of a decea^ "^^^A^.^i^^fiiL'f goods seized in execution were tiien claimed by 0. 

^l^* % ^''l^'^T'l^^T Tt'^V f? r EL' as his absolute property under a bill of sale exe- 

who pleaded the Statutes ol L"^*^*!^^*- There ^^^ .^ ^ favour by k at a date subsequent to 

^^'^'^^J^^^'^''^f^''^''''l^^'^^^^l?^^t the above-mentioned judgment. An inte^leader 

since 1866. ex^pt an entry in the ^J? of the ^^^^ ^^^ ^^^^^ ^ clete^ine the vaUdity of the 

mortgagee of £50 as paid m 1878 by the mort- ^.^ ^^ ^^j ^^^ ^^ ^^ ^^ ^^ ^ ^^ 

^^'ii''l''^5r !Sr V tr^ ^7 1. oo «« o.tr..w partnership deed was produced on C.'s behalf. 

HM, by North, J., that tiiough as a^?;cfaiow- ^^ an indorsement purporting to be a memo- 

led^nt of money received it was a^mst the ^^^^^ ^^ dissolution of ^e slid partnership, 

interest of the peraon who made the entry yet as .^^ ^ ^^^ commencement of the aJtion by M. 

'i Z"""^^ provethe revival of a simple contract g^bgequently C. and R. were tried and convicted 

debt then Wd, it was for his interest and ^^ ^^J ^^ conspiring to defraud M., and 

therefore could not be received as evidence on ^^^ ^^^^ ^^^ ^^ case for the prosecution was, 

^™ i%^^ ^i^^^irT\zi^l^ ^^ that the bill of sale was fraudulent, that the part- 

Smith 29 Ch. D. 882, 53 L. T. 137, 88 W. B. ew ^^^yA^ between R. and C. was in truth subsisting 

6. Hearsay— Pedigree— Proof of Birth— ^hen it was given, and that the memorandum of 

Declaration of deceased Parent.'] The rule dissolution indorsed on the deed was put there 

which admits hearsay evidence in pedigree cases after M. had obtained judgment, and fraudulently 

is confined to the proof of pedigree and does not ante-dated, the whole transaction being, it was 

apply to proof of the facts which constitute a alleged, a fraud intended to cheat M. of the fruite 

pedigree, such as birth, death, and marriage, of his execution. Upon the trial a solicitor was 

when they have to be proved for other purposes, called on behalf of the prosecution to prove that 

— Therefore in an action for goods sold, to which after M. had obtained the judgment 0. and B. 

the defence was infancy, an affidavit stating the together consulted him as to how they could 

date of the Defendant's birth, which had been defeat M.'s judgment, and as to whether a bill of 

made by his deceased father in an action to which gale could legally be executed by R. in favour of 

the Plaintiff was not a party, was held inadmis- C. so as to defeat such judgment, and that no 

Bible as evidence of the age of the Defendant in suggestion was then made of any dissolution of 

support of his defence. Haines v. Guthrie partnership having taken place. The reception 

[18 Q. B. D. 818, 58 L. J. Q. B. 521, 51 L. T. 646, of this evidence being objected to, on the ground 

[88 W. B. 99, 48 J. P. 756 (C.A.) that the communication was one between solicitor 

7. Hearsay— Pedigree— Time of birth and client, and privileged, the evidence was re- 
provable by reputation or hearsay. Swink v. ceived, but the question of whether it was pro- 
French - - - 47 Amer. B. 277 (TJ.S.) p^y received was reserved for this Court : — Held, 

- -, ^TA-j X T-Oy tiie Court (Grove, J., Pollock and Huddleston, 

®*/r".!?^^^y. A. ludpent nmy be bB., Hawkins. Lopes, Stephen, Watkin Williams, 

proved by the production of a duly certified copy Mathew, Day, and Smith, JJ.), that the evidence 

ofanentryin^eentnT-bookofjudgmentsof the ^^ properly received- CromacA: v. Heathoote 

Court m which the judgment was recovered. Fx ^^ B. & B. 4) ; Bex v. Smith (1 PhU. & Am. on 

^arfe An^ebson &«dllemac«e W Q. B D ^Evidence, 118); and Doe t. Harns (5 C. & P. 

[606, 54 L. J. Q. B. 888, 62 L. T. 786 (C.A.) 593) overruled.— jFV)??c« v. Jefferyes (1 Sim. (N.S.) 

9. Opinions on Beligious Subjects.] The 1) ; Bussell v. Jackson (9 Hare, 387) ; and Gart- 

fact that a man of full age holds certain views on side y. Outram (26 L. J. Ch. 113), approved, 

religious subjects at one time is evidence that he Req. v. Cox and Railton 14 Q. B. D. 153, 54 

holds the same views four years later. Att.-Gen. [L. J. M. C. 41, 52 L. T. 25, 83 W. B. 896, 49 J. P. 

V. Bbadlaugh - - - 1 C. ft E. 440 [374, 15 Coz, C. C. 611 (C.C.B.) 

10. Presumption — Death — ^Absence for -<» „ j- ' t • x a a» t> a 

seven year8-0»«» ^obandi. Hott v. Newbold , "• T" ^""ff t T '" !?' f / ^T^^T 

[46 Amer. E. 767 (.ee note on p. 761) (TT.B.) "/ J^Q^l Bdd, by the Court of App^. that a 

^,'- _ xvr rr..-,J report made by an Insh Judge to a Divisioiml 

^ II- -— -Presumption— Woman past Child- Court in Ireland to be used on an appUcation to 

beartng-Woman, aged 52, and married 10 years get aside the verdict, was evidence in an English 

without having had any Children. Gbaham v. action between the same parties of what t#ok 

Pabsons - - - W. N. (1885) 146 place at the trial and what the Judge decided. 

12. Privileged Communication — Commu- An affidavit verifying the shorthand note of the 
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"EVIDEIICE— continued, 

judgment in the action pleaded as res judicata 
was also admitted. Houstoun v. Marquis op 
Sligo(No.I) - - 29 Ch. D. 448 (C.A.) 

14. Bes gestae — Declarations by person 

fatally injured by railway train, half-an-hour after 
the accident, as to circumstances thereof. Wal- 
DELE V, New York Central Ry. Co. 

[47 Amer. B. 41 (U.S.) 
See also Alabama, &c., Ry. Co. v. Hawk, ih. 

[403 

15. Scientific books — Contents cannot bo 

stated in evidence or read on argument to jury. 
Boyle v. State - 46 Amer. B. 41 (U.S.) 

Acceptance of arrears of rent. 

See Landlord and Tenant — Holding 

OVER. 1 . 

Admission by deceased against interest. 

See Bankruptcy — Proof. 3. 

Ambiguity in will — Evidence to exi)lain. 

See Will — Construction. 2, 3, 9. 

Bankraptey proceedings. 

See Bankruptcy — Evidence. 
Bankruptcy — Examination. 

Committal for non-payment of instalments 

— Debtors' Act. 
See Arrest. 3. 

— Criminal cases. 

See Criminal Law. 3 — 6. 

Custom — Broker's personal liability. 

See Principal and Agent. 1. 

Custom of manor. 

See Copyhold. 1. 

Damage action — Engineer's log. 

See Practice — ^Admiralty. 7. 

Debt — Judgment after act of bankruptcy. 

See Bankruptcy — ^Proop. 5. 

Dog worrying sheep. 

See Mischievous Animal. 2. 
Domicil. 

See DoMiciL. 

Double portions — Satisfaction. 

See Advancement. 

Fishing, right of — Proof of execution of 

lease. 

See Fishery. 2. 

Foreclosure action — AflBdavit of non-pay- 
ment. 
See Mortgage — Foreclosure. 4, 5. 

House of Commons — Oath of allegiance. 

See Oath. 

Libel — Other publications by defendants. 

See Defamation. 2. 

Malicious prosecution — ^Absence of reason- 
able and probable cause. 
See Malicious Prosecution. 

l^landamus to justices to rehear case — Pre- 
tended rehearing. 
See Justices. 4. 

Negligence. 

See Negligence. 

Negligence — Injury to workman. 

See Master and Servant. 10. 



EVIDENCE — continued. 

Negligence — Railway company — Gate by 

side of line. 

See Railway Company. 3. 
Nuisance — Smoke — Construction of chimney 

and furnace. 

See Public Health Acts. 8. 
Patent — Utility — Sufficiency of specification. 

See Patent. 10. 

Pedigree — Family reputation. 

See Will— Estate in Realty. 3. 

Practice. 

See Practice — Evidence. 

Presumption — ^Rebuttal — Bequest to execu- 
tor. 
See Will — Executors. 1. 

Presumption of lost grant — ^Market — ^Usage. 

See Market. 3. 
Report of official receiver — ^Application for 

summary administration. 

See Bankruptcy — Small Bankrupt- 
cies. 
Revocation of will — ^Intention. 

See Will — ^Revocation. 6. 

Settlement of pauper. 

See Poor Law. 4. 

Title — ^Payment of rent — Jus tertii. 

See Landlord and Tenant — ^Rent. 

Winding up. 

See Company — ^Winding-up. 4 — 7. 

Witness — ^Privilege — Solicitor. 

See Solicitor — Privilege. 

EXAMINATION. 

See Practice — Evidence. 

Alleged lunatic — ^Jurisdiction of justices. 

/Sec Lunatic. 1. 

Bankruptcy proceedings. 

See Bankruptcy — ^Examination. 

Married woman — Consent — Settled Estates 

Acts. 

See Settled Estates Acts. 1 — 3. 
Winding-up. 

See Company — Winding-up. 5 — 7. 

EXECUTION — Equitable, by appointment of re- 
ceiver. 
See Practice — Receiver. 2, 3. 

Judgment obtained by executors — Death of 

co-plaintiff. 

See Practice — ^Parties. 6. 

Stay of. 

See Practice — Staying Proceedings. 

EXECUTOE :— 

I. Actions (by or against). 
II. Administration. 

III. De son Tort. 

IV. Liabilities. 
V. Powers. 

I. EXEGUTOB— ACTIONS (BT OB AGAINST)— 
Action by Executrix and her Husband — Bank' 
ruptcy of Husband — Dismissal of Action with 
Costs — Liability of Husband for the Costs — Bank- 
ruptcy Act, 1869 (32 & 33 Yict. c. 71^ «. 31.] A 
feme coverte sued as executrix, and (the action 
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U. EXZOUTOE— ASmHIBIBATIOX— eon/^ 
be paid out of his estate. Aitei payment of his 
debta, the eatale was inBufBcienttopay t}ie annui- 
tieeiii(nll:— 

Held, by FearsoD, J., tlutt (after pajfrnent of 
WWtB) the fund must bo apportioneil as above 
between the two auDllitaata ; that the legac; duty 
payable on tlie Bum apportioned to the second an- 
nuitant mnat be deducted from the whole fund, 
and the balance then divided in the aame propor- 
tion between the two annnitanta. 

It U the settled rule that the plaintiff in a 
lentae's adminiBlration action is, when the estate 
is msufflcieut to pay the legacies in full, entitled 
to receive his coeta out of the fund as between 
solicitor and client, and this rule applies even 
when there U a contest between him and another 
legatee at to the proper mode of dividing the 
fnnd. Be Wilkimb. Wilkins v. Eotherham 

[&7 Ch. D. 703, S4 L. I. Ch. 188, 33 W. B. 42 

S. CapitiU and Income — .Bonus IHvidend 

— Tenant /or Life and Remainderman.'] A tes- 
tator died in 18T6,having bequeathed his residuary 
personal estate to his executor T. B. in trust for 
the testator's wife for life, and after her death to 
T. B. Fart of the residuary estate consisted of 
600 shaiea in a company whose directors had 
power before recommending a dividend, to set 
aput oat of the proHts such sum as they thought 
proper as a reserved fond, for meeting contingen- 
cies, equalizing dividends, or repairing or main- 
taining the works. The shares were £10 shares 
on which £7 10«. per share had been paid up. In 
1880 the reserved fond was £100,000, which had 
been made up in the testator's lifetime, and there 
was also an " undivided profit " fond of £36,070, 
more than half of which arose from profits earned 
in bis lifetime. In September, 1880, the directors 
proposed to add to the "undivided profit" fund 
£7246, and recommended that the £100,000, and 
£38,000 out of the undivided profit fund, should 
be distributed ae a " bonus dividend" of £2 10b, 
per share, and that there should be corcated new 
£10 shares amounting in narober to one-third of 
the original shares, so that one new share might 
be allotted to each shareholder for every three 
original shares which he held, £7 10s. per share 
to be paid on allotment, which £7 10s. the bonus 
would enable him to pay. At a general meeting 
these recommendations were adopted, and special 
resolutions were passed, aulhotizmg the directors, 
with the sanction of a general meeting, lo declare 
a bonus out ot the reserved and undivided profit 
fund, and providing for the issue and allotment of 
nevr shares. These resolutions were oonfirmcd at 
a subsequent meeting, at which an ordinary reso- 
lution was passed for paying the bonus of £S lOs. 
C share. The warrant for the bonus had at its 
t a memorandum to be dgned by the share- 
holder directing the legistrar of the company to 
apply the bonne in payment of the call. T. B. 
accepted the 200 new sharea allotted to him, and 
signed the memorandum, and the new shares were 
registered in hia name. After the death of the 
testator's wife in 1883, the question was ruscd 
whether the bonus of 1880 and the sew shares 
belonged to the widow as tenant for life, or to 
T. B. as entitled to the capital of the testator's 
estate at hei death : — 



II. ZXEOTTTOIl— ASKUHBTBATIOIT— «onld. 

Hdd, by Kay, J., that they were capital and 
belonged to T. B. 

Held, on appeal, that there is no rale that where 
a sum, whether called bonus or dividend, is dJs* 
tributed by a company among its ehareholders, it 
must, if it is paid out of the accumulated profits 
of past years, be treated between tenant for life 
and remainderman as capital. In most, if not alt, 
esses, the inquiry when the profits out of which it 
is paid were earned is immaterial, the question 
being wliether the company, having the power of 
distributing its profits as dividend, or of convert- 
ing them into capital, has taken tlie former ot 
the latter course. 

Held, that in the present ease the company had 
not, by setting aside profits to a reserved fund 
applicable for pnrposes several of which were not 
such as ought to be satisfied out of capital, or lo 
an undivided profits fund, made them capital, — 
that the distribution of the bonus was not con- 
ditional on the shareholders accepting the new 
shares, and that it was not converted into capital 
by the offer of the new shares, the shareholders 
not being bound to apply it in taking them ; that 
it must therefore be treated as income belonging 
lo the tenant for life, and that the new shares 
acquired by means of it belonged to her estate. 
Re BotrcB. Spboule v. Bouch - S9Ch.II. SU, 

[H L. J. Ch. ees, n l. t. sea, ss w. b. 621 (c. a.). 



ciled abroad, foreign creditors are entitled to divi- 
dends paripaiea with English creditors. So held, 
by Pearson, J. Be Euebe. Kankkeuibbb v. 
Geibelbbeobt - 28 Ch. D. ITS, £4 L. J. Ch. SST, 
[B2 L. T. 19, IS W. B. 891. 

4. Exoneration— Truit for Payment of 

Debit — Exoneration of General PerioJuU Erlafe.] 
The rule that a charge of debts on real estate 
docs not of itself exonerate the personal estate 
applies to a case where a charge for payment of 
debts after tJie grantor's death is created by 
deed. But no such rule applies to specific personal 
estele given on similar trusts ; in such a case the 
specific personal estate will be the primary fund 
for the payment of the debts. 

A testator by a deed executed in his lifetime 
conveyed and assigned reel and personal estate to 
trustees, in trust for himself during his life, and 
after his death to sell and convert the property, 
and to stand possessed of the proceeds on trust, 
after payment of costs, to pay all the debts which 
should be dnc from him, and his funeral expenses, 
and, after such payment as aforesaid, upon trusts 
for tds' sons and their children. By his will the 
testator, after reciting the deed, doTised and be- 
queathed all and every the residue of his real and 
personal estate not comprised in and subject to the 
tiustsof the deed, to his wife for her life, with re- 
mainders over,and he appointed his wife and one 
of the trustees of the deed executors of his will, 
which was proved by the widow and one of the 
trustees : — 

Seld, by Pearson, J., that, as regarded the real 
estate comprised in the deed, the testator's general 
personal estate was not exonerated from its 
primary liability to pay his debts. 

But held, that the personal estate comprised in 



( 157 ) OP BVEEY EEPOaTED CASE FOR 1885. 



C 



) 



n. EXECVTOB— ACKIinBTBATIOir— wnJd. 

tbe deed vas the primary fond for the payment of 
the debts. 

French 7. Ckicheater (2 Vera, 568, 3 Bro. P. C. 

god ed. p. 16) diactueed and explained. Tbott r. 

Bdch^an - 2S Ch. D. 446, S4 L. J. Ch. 678, 

[SS I. T. 848, SS W. B. S3S 

S. Interent on Advance* by Exxaiior ■ — 

Ctwtf.] An executTii, who ftdvanced money for 
tbe payment of ample coDtract debts charged on 
the t^tator'B realty, nllowed int^reat on Bucfa 
adTances. Cogta of an adminietration suit di- 
rected to be pid out of the rents and pcoBla of the 
real estate. BiaoAB o. Eastwood 1SL.S. Ir.219 

B. JfarsftoHing — D^tt and Legaeie* — 

Charge — Emoaeratian — Xorimain Act — Lapsed 
Btqned.'i Wbete a testator, having bequeathed 
hia peiBonal estate, esoueiates it irom debts and . 
legacies, which he charges on real estate, and part 
of the bequest lapses or fiiils nnder the Mortniain 
Aot, the exemption does not extend to the lapsed 



expenses, debts, legacies, and duties ; and she 
directed her trustees to sell her iGoacholda, and to 
anily the proceeds in payment of so much of her 
debts, Ac, as the proceeds of her real estate ahoold 
be insufScient to pay ; and she bequeathed alt her 
personal estate to a charity. Part of the personal 
estate consisted of a mortgage debt, as to which 
the bequest failed and lapsed to (he Crown, there 
being no next of 'km:— Held, by Bacon, V.C, 
that the debts, expenses, legacies, and daties 
were chargeable, first, on the impure personalW ; 
seooudly, on the real estate ; and thinily, on Uie 
iMseholds. Be Meebb. KiiFo&n v. Blaboi (or 
BuiNET) 3»Ch.D.14fi,SSL.I.IT,3SW.B.e80 
CVaried by C A,, SI Ch. D. 96, 34 W. B. 109] 

T. detainer — BevattavH — Statute of 

Aaiuls,] An execntor or administrabn' would 
otnomit a deva^amt who paid a debt to a creditor 
who is prevented from enfoicing it by the Statute 
of Frauds. And for the same reason an esecutor 
or administiator cannot retain snoh debt if due to 
himself. 

,A father in consideration of the marriage of hil 
daughter made a verbal promise to pay his 
daughter and her husband £500. He died mtee- 
tate without peifonning bis promise, and the 
danghter took out administration to his estate : — 

Hdd (afBrming the decision of Kay, J.), that 

Hie administratrix could not retain ue debt out 

of tbe assets. Re Bownson. Field ti. White 

[29 ClL. S. 358, H L. J. Ch. 960, SS I. T. BSfi, 

[38 W. %. 804, 49 J. P. 759 (C.A.) 

8. Betainer — Company — Ligutdoior — 

Contribviory — Balance Order— Priority — Com- 
vania Ad, 1862, t>. 75, 76, 103, 105, 106— Oen. 
Ord. Nov. 1862, r. 35 ; SeKed. III., Form 39.] 
Where under sects. 76 and 103 of the Companies 
Act, 1862, and Rule 35 of Gen. Ord. Nov. 1862, 
a bidance order has been obtained by tbe official 
liquidator of a company against the legal personal 
representative of a decea^ contributory for pay- . 
ment of a call made after the death, the order 1 



n. EZECUTOB— ASHIHISTBAnOir— <vH>t<;. 

being in accorilance with Form 39 in Sched. III. 
to the Osn. Ord., and directing the legal personal 
representative to pay the call " ont of the assets 
of the deceased ia Lis hands as such legal per-' 
soual representative to be administered in doe 



,1.4^ 



ration," such an order is m 



the nature of a judgment so as to oonstitate the 
liquidator a judgment creditor : it is to be treated 
simply as analogous to a common administration 
Judgment, or as a step to the administrBtioa 
judgment which may be obtained by the liqui- 
dator under sect. 105 of the Compauiea Act, 1S62, 
and which is bis proper remedy in cose the leeal 
personal representative ha.B foiled to oamply with 
the order ; and therefore, the order, whether fol- 
lowed by an administration judgmeut or not, 
loaves untouobed all priorities and rights usually 
existing in the due course of the administration 
of the estate of a deceased person, inclnding an 
executor's right of retainer. Thus, the order, if 
obtained against executors, does not give the 
liquidator priority over a debt dne to one of them 
from the testator, and therefore retained by that 
executor ont of fie assets, even thongh the order 
be prior in date to notice of the retainer. 

One of several executors is entitled to a right of 
retainer in respect of a mortgage debt due ttoai 
the testator to a body of trustees of whom that 
executor is one. 

Decision of Bacon, Y.C. (51 L.T. 189, 1884 Dig. 
ool. lTS)reversed. .ficHuBBACK. Intbbhatiohal 
Maszhe Htdbofatbio Coufant n. Hawes 

nsavh. D. 984, H L. J. Ch. 983, G2 L. T. 908, 
[33 W. B. 666 (0,A.) 

9. Belainer — Juett received or paid into 

Court aflar Death of Exeeuior—Blght of iUpreten- 
tativet of Executor — Debt under Covenant — Arbi- 
trary Damaged.'] An executor's right of retainer 
is liniited to so much of the assets of his testator 
as oomes into the possession or under the control 
of the executor, or is paid into Court during bis 



benefit of liis estate only as to anything which 
came into the actual possession or nnder the actual 
control of their testator, or which was paid into 
Court during bis lifetime. 

WiUon V. GoxmeU (23 Ch. D. 764, 52 L. J. Ch. 
97S), unless restricted in this nay, mnst be treated 
as overruled. 

Claims by an executor for breach of a covenant 
to assign a policy, and to replace fnmitnre,if sold, 
by other furniture of like value, are claims for 
damages for breach of pecuniary codracta for 
which there is a certain standard or measure, and 
may therefore, on the authority of Loane t. Caeey 
(2 W. BI. 965), be retained. Be ConFmiii, 
Norton v. Comfton (Na 2) - 30 Ch. S. 18, 
[H I. J. Ch. 904, S3 L. T. 410 (C.A.) 

10, Betainer — Inaohient Etlale — Tenant 

for Life and Remainderman.] By a settlement 
executed on D.'s marriage certain funds were 
settled upon trust for tbe wife for life, with re- 
mainder to tlie children of the marriage. D., who 
was solicitor for this trust, appropriated some of 
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these trast funds, and also appropriated a resi- 
duary estate to which his children were entitled 
under a will of which he was a trustee. D. died, 
leaving his widow his sole executrix, and a cre- 
ditor brought an action for administration of his 
estate, which was insolvent. His executrix, on 
Ibehalf of her own life interest, and also on behalf 
of her children, claimed the right to retain out of 
D.'s estate the amounts appropriated by him as 
Above stated. 

Heldj reversing the decision of Pearson, J., that 
the trustees of the settlement and will being the 
persons to sue for and recover the funds appro- 
priated, and not the executrix, she had no right of 
retainer. Re Dunning. Hatheblet v. Dunning 
.[54 L. J. Ch. 900, 58 L. T. 418, 88 W. B. 760(C.A.) 

Apportionment — ^Tenant for life and remain- 

deiman. 

See Apportionmicnt. 



Interest on voluntary payments by executor. 
See Intebest. 2. 



— Married woman entitled to small share — 

Examination and affidavit dispensed 

with. 

See Husband and Wipe — ^Wipe's Pro- 

PEBTY. 27. 

— Set-off—Lapse of devise — Debt due from 

heir-at-mw. 
See Set-opf. 

in. SXECUTOB— DE SON TO^T — AdminUtra- 
tion Action — Motion to stay Proceedings before 
Administration Decree — Judicature (^Ireland) 
Act, s. 27, sub-s, 5 ; s. 28, sub-s, 1.] An action 
liaving been brought in the Common Pleas Divi- 
sion against the Defendant as executor de son tort 
of B. deceased, the Defendant obtained letters of 
-administration to B. and then issued a writ in the 
Chancery Division for administration of the real 
tind personal estate of the deceased, and before 
-obtaining a decree the Defendant moved the 
-Common Pleas Division for an order to restrain 
the Plaintiff's action, and obtained an order stay- 
ing the proceedings pending the administration 
fluit: — 

Held, by the Court of Appeal ^reversing the 
order of the Common Pleas Division) that the 
0)urt had no jurisdiction to restrain the Plaintiff's 
action, as no decree for eidministration had been 
obtained ; 

Per Sir E. Sidlivan, C. : — Sect. 27, sub-sect. 5, 
-of the Judicature (Ireland) Act, 1877, only gives 
ihe Court power to stay proceedings in cases 
where the Court of Chancery, before the Act, 
<;ould have restrained the action.. 

Qusere, has the Court, even after decree, any 
power to restrain an action against an executor de 
son tort i HiGGiNS v. Bbownb 

[16 L. B. Ir. 173 (C.A.) 

2. Lease — Action for Bent."] An executor 

de son tort in possession of lands, held by the 
deceased owner for an unexpired term of years, is 
suable by the landlord for rent. Fielding v. 
Obonin - - - 16 L. B. Ir. 879 (GJL.) 



lY. EXECTJTOB — LIABILITIES— l>et;a«tovie— 
Laches,"] Mere laches in abstaining from calling 
upon the executors to realise for the purpose of 
paying his debt will not deprive a creator of his 
right to sue the executors for devaxtamt, unless 
there has been such a course of conduct, or ex- 

Eress authority, on his part that the executors 
ave been thereby misled into parting with the 
assets, available to answer his claim. So hdd, by 
Chitty, J. Re Bibch. Boe v. Bibch 27 Ch. D. 
[6SR§, 64 L. J. Ch. 119, 51 L. T. 777, 88 W. B. 72 

Waste — ^Will — Condition — Claim by trua- 

tees. 

iSec Waste. 

y. EXECUTOB— -P0WEB8~Cii8fo(2y of Letters 
written to Testator — Summons to deliver Letters 
up before Expiration of Twelve Months from TeS' 
tators Death, Re Petbe. Petbe v, Petbb 

[W. V. (1886) 92 

Option to purchase — Interest not transmis- 
sible to executors of donee of option. 
See Will — Construction. 31. 

Sale by acting executor. 

See Vendob and Pubcraseb — ^Titlk. 

EXECUTOB — ^According to the tenor. 
See Pbobate. 3. 

— — Bequest to. 

See Will — Exeoutobs. 

Bequest to ** executors or administrators "— 

Provision against lapse. 

See Will — Construction. 21. 

Contract to renounce executorship — Ille- 
gality. 

See OONTBACT. 10. 

Discretion — Conduct of legatee — Condi- 
tional legacy. 
See Will— <yONDiTiON. 1. 

New trustee — Executor of sole trustee. 

See Tbustee — ^Appointment. 4. 

Purchase of testator's estate by executor who 

has not proved. 

See Vendob and Pubchaseb — Sale to 
Tbustee. 1. 

— Solicitor — Professional charges. 

See Tbustee — Costs and Chabges. 4. 



EXONEBATIOH— Trust for payment of debts. 
See ExEOUTOB — Administbation. 4. 

EXTBADITIOH— -FratM^ as an Agent—3S A 34 
Vict, c. 52, s. 10— Larceny Act, 1861 (24 A 25 
Vict, c. 96), ss. 3, 75 — Offence misdescribed by 
Magistrate,] Held, by Mathew and Smith, JJ., 
that sect. 75 of the Larceny Act, 1861, is limited 
to the class of persons therein pointed at, and 
does not include every person intrusted with 
money. 

A prisoner was committed to be extradited to 
France upon a warrant of committal which was 
found to be bad by the Court of Queen's Bench, 
but other offences alleged against him were in- 
cluded in the French warrant for his extradition. 

Held, by Day and Smith, JJ., that he was 
entitled to be discharged. Re De Pobtugal 

[84 W. B. 24 
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FALSE nCFBISONlISHT— oonttnued. 

^ committed the theft The Plamtiff had been 

r . tried on the charge of stealing the money, and 

•.•^im#^« A J 1. T> » ^ A A J- a J ^^ acquitted. At the trial of the civil action, 

TACrO^Advan^ by Brokers to Agents for Sale evidence was given on both sides as to the qn^ 

--Antecedent Debt — Pnmty of Cofntra^Money tion whether the offence had been committ^ by 

^"S^*'?2?^^'^?f^*'*^*'^^'*'?^*^*«^-^' thePlamtiff. The learned Jndge who tried the 

M. 3, 7.] The Appellants, merchants at Singa- case, being of opinion that there wa« no evidence 

pore, employed M. in London as agent to seU, of theft by any person other than the Plaintiff, 

without authority to pledge, cargoes which they and that the Plaintiff's acquittal precluded the 

from time to time consigned to him. M. em- question of his guilt being tned in the civil action, 

ployed the Eespondents, London brokers, to sell directed a verdict for the Plaintiff, notwithstand- 

the Appellants consignments, and also in 8pecu- i^g the objection of the Defendant's counsel, who 

lative purchases on his own account. The Re- required the question, *• whether the Defendant's 

spondents purchased shellac for M. without dis- money had been feloniously stolen by anv person," 

closing that they were buying as agents, and to be left to the jury •— ^ x- -» 

^erefore were personally liable to the vendors on Beld, a misdirection, and that it was open to the 

the contracts. Subsequently they made advances Defendant upon the pleadings to shew that the 

to M. to enable him to pay deposits on the shellac, plaintiff had stolen the money, and that he was 

and took as security bills of lading of some of the not precluded from doing so by the acquittal of 

Appellants' cargoes. They had no notice that M. the Plaintiff on the criminal charge. Cahill v, 

was acting improperly in pledging the cargoes. Fitzgibbon - - - 16 L. B. Ir. 871 

On obtaining uie advances M. gave the Bespon- o -, ^r -n. 

dents cheques for the amount of the deposits, ^^ ^^ Malicious Proseoution. 

which were then paid by the Bespondents :— Arrest by servant of Tramway' Co. — ^Autho- 

Heldy affirming in this respect the decision of rity. 

the CJourt of Appeal (24 Ch. D. 54, 52 L. J. Ch. See Master and Sebvant. 21. 

881, 48 L. T. 844, 31 W. B. 731, 1883 Dig. col. ,.tht, miTizwrlEa 

158), that the obUgation under which M. lay to '^^^^ raBTEJfCBB. 

the Eespondente to pay the deposits and 4us ^ Criminal Law. 7-9. 

prevent their being called upon to pay them, did FALSE BEPBESEHTATIOH — Vendor and Pur- 

not constitute an antecedent debt within the chaser — Saie under the Direction of the Court — 

meaning of the Factors Act, 5 & 6 Viet. c. 39, s. 3, Misrepresentation by Purchaser — Suppression of 

and that the pledges were made in respect of bond Fa/sts by PurcJuiser.'] The life interest of H. in a 

fide advances, and not of antecedent debts, and fund of about £300,000 was put up for sale in a 

were valid against the Appellants. suit for the administration of the estate of a 

M. also pledged with the Bespondents pepper testator who had purchased it. An attempted 

consigned to him for sale by the Appellants, to sale by auction having proved abortive, C., a 

secure an advance protected by the Factors Acts, solicitor, and B., an actuary, stated to L. & Co., 

The goods had been sold for M. by the Bespon- the solicitors who conducted the sale, that they 

dents, but not delivered to the purchasers, nor could produce evidence as to the life of H. which 

paid for, when M. died insolvent and heavily in- would induce the Court to accept a less sum than 

debted to the Bespondents on a general account, the supposed value, and that they were prepared 

After the sale but before receiving the proceeds to make an offer on behalf of themsehres and four 

the Bespondents had notice that the Appellante others, including H. The negotiation proceeded, 

claimed the pepper and the proceeds : — and pending the settiement of a draft contract, 

Heldy reversing in this respect the decision of B. prepared, and sent to L. & Co., to be laid 

the Court of Appeal, that after repayment of the before the Judge, a '* skeleton case," which stated 

Bespondents' advance the surplus proceeds of sale that H. had been examined by three specified, 

belonged to the Appellants ; that thQ Appellante medical men on behalf of the three insurance, 

could sue the Bespondente for such surplus, offices of which they were the respective medical 

whether on the ground of privity of contract, or examiners, and set out their joint opinion that, 

on the ground of property, or under the Factors the insurance of the life of H. was very hazardous. 

Act, 5^6 Vict. c. 39, s. 7. and should not be accepted at a less addition 

New jSealand and Australian Land Company v. than fifteen years to his age, and that the whole 

Watson (7 Q. B. D. 374) distinguished and ex- premiums should be paid within ten years. It 

plained. Kaltenbaoh v, Lewis 10 App. Cas. 617, farther stated that one of the three medical men 

[55 L. J, Ch. 58 (H. L., E.) had informed B. that he should advise his office 

WCTOKY-Girl under fo^n employed in- ^tt^^XFT^^lt^o^^'^Zr^ 

a^^.ZZ'^?S^^^^' ^r. 1 A i^^re ; and that the third consented to insure for 

^66 Master AND Servant. 16. ^qqq ^^ ^ ^12 per cent, premium. It set out 

FALSE DCFBIBONIIEHT — Arrest on suspicion of separate opinions of later date by two of the three 

Felony — Acquittal of Plaintiff — Pleading — Mis- medical men which were at least as unfavourable 

direction.'] In an action for folse imprisonment, as the joint opinion, and concluded with the state- 

the Defendant pleaded that money was stolen ment that H. had not since been examined on 

from him by some person unknown, and that he behalf of any life office. The Judge upon these 

gave the Plaintiff into custody, suspecting him on materials took the opinions of actuaries, and when 

reasonable and probable grounds of being the their reports were brought before him B. urged 

thief, but did not plead tiiat the Plaintiff had upon him that the income was liable to be reduced 

G 
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FALSE BEFBESEHTATIOll'-- eon<mti«{l. 

to £9000 by inyestment in Consols, and he sanc- 
tioned an agreement for purchase at £40,000, 
which was about the value of the life interest if 
the income was taken at £9000 and the life as 
odXj insurable at a £12 per cent, premium. The 
sale was completed, and nine years afterwards an 
action was Inrought on behalf of the creditors of 
the testator to impeach it It appeared that, at 
the time when the skeleton case was made out, 
C. & B. had in their hands a later opinion by 
one of the above-mentioned medical officers to 
the efiect that a £10 per cent, premium would be 
the &ir one, and before the contract was approved 
by the Judge several Scotch offices had agreed to 
g^rant, at premiums of £10 •]!«. payable for ten 
years, insurances for sums sufficient in the whole 
to cover the purchase-monej, and an English 
office had expressed its willingness to grant an 
insurance for £4000 on still more favourable 
terms. None of these &eis were mentioned in 
the skeleton case or disclosed to the Judge : — 

Held, reversing the judgment of Fry, J. (23 
Ch. D. 302, 52 L. J. Ch. 465, 48 L. T. 929, 31 
W. B. 540, 1883 Dig. col. 404), that the sale must 
be set aside, for theit 0. and B. knew that the 
materials which they laid before the Judge to 
enable him to form his opinion whether the sale 
should be sanctioned were incomplete, and calcu- 
lated to produce the false impression Ihat the life 
could onl^ be insured at £12 per cent., and that 
the sanction of the Judge must therefore be re- 
garded as obtained by &aud. 

A person desirous of buying property which is 
being sold under the direction oi the dourt must 
either abstain from laying any information before 
the CJourt in order to obtain its approval, or he 
must lay before it all the information he possesses 
which is material to enable the Court to form a 
correct opinion, and he will not be held excused 
firom so doing because the Court does not ask for 
further information : — 

Held, that if the Scotch insurances were known 
to L. & Co., the solicitors conducting the sale (a 
fact which the Court considered not proved), the 
Defendants could not successfully contend that 
they were not responsible for the failure of L. & 
Co. to mention them to the Judge, for that it was 
the duly of B., who took an active personal part 
in obtaining the sanction of the Judge, and who 
had reason to believe that the Judge (ud not know 
of them, to see that he was informed of them. 
BoswELL V. CoAKs 27 Ch. D.424, 64 L. J. Ch. 347, 
[51 L. T. 242, 88 W. B. 876 (C.A.) 

Action for infringing trade-mark — Misrepre- 
sentations by Plaintiff. 
See Tbade-mark. 1. 

Guarantee, joint — Death of guarantor — 

Estoppel. 

See Principal and Surety. 3. 

Insurance — Concealment of material fact. 

See Insurance, Marine. 4. 

Prospectus — Issue of Debentures — Object of 

Loan. 

See Company — Prospectus. 

Sale of hotel. 

See Vendor and Purchaser — ^Fraud. 



FALSE BEPBESEKTATIOH— confmued. 

■ Secretary of company — Company's liability. 
See Principal and Agent. 7. 

Setting aside settlement. 

See Settlement — ^Validity. 

FEE8 — CounseFs — Befreshers. 

See Practice— Costs. 3, 4, 24. 

Court fees. 

See Practice — Costs. 6. 
Practice — Chambers. 5. 

Sheriffs—Sale tinder^. /a. partially abartiye. 

See Sherht. 2. 

FSHECOVEBT. 

See Husband and Wipe. 

FEOFFXEHT — Tortious operation of—Manor. 
See Manor. 

FIDUCIABT bslatioh. 

See Trustee. 

Vendor and Purchaser — Salb to 
Trustee. 

FIEBI FACIAS. 

See Sheriff. 

FIBE nrSUBAVCE. ' 

See Insurance, Fire. 

FI8HEKT— Private Fishery— TJnUnwfuUy taking 
" Fish "— ** Cray-fish "—24 & 25 Vict. c. §6, «. 24. 
Seldy by Mathew and Smith. JJ., that a person 
who had taken, or attempted to take, <' cray-fish ^ 
in a priyate fishery, was guilty of an offence under 
the above section. Cayoill v, Thwattb 

[88 W. B. 581, 49 J. ?. 614 

2. Unlawful Fishing — Evidence of Bight 

of Fishing — Lease — Proof of Mxecviion of Lease,'} 
S. was cliarged with unlawfully fishing in. a riyer 
contrary to 24 & 25 Vict. c. 96, s. 24. Thepcoee- 
cutor produced a lease of the lands executed by 
the preceding owner, and proved execution by tit^ 
lessee, but the witness of the lessor's signature 
was not called. The lease contained an express 
reservation of fishing, and the term was still cur- 
rent. Both the original lessor and lessee were 
dead, but rent had been received and paid under 
the lease for 7 years : — Held^ by Grove, Hawkins, 
and Smith, JJ., that there was sufficient evidence 
of a private right of fishing without probate of tiie 
original lessors will, and that the justices ought 
to convict. Greenbank v. Sanderson 49 J. P. 40 

FIXTUBES — Mortgage — Driving-belts— -Bills of 
SaU Act, 1854 (17 & 18 Vict c, 36).] A wheefc 
factory, including the machinery and gear, was 
mortgaged to the Plaintiffs. The deed of mort- 
gage was not registered as a bill of sale. Leathern 
driving-belts were used in working the machinery 
at the foctory ; they were fastened to certain wheels 
or drums, but could be removed at pleasure when 
the machinery was thrown out of gear. They 
were necessary parts of the machinery. The 
mortgagor having liquidated his affairs under the 
Ban£ruptcy Act, 1869, the Defendant, his trustee, 
sold the belts : — Held, that the belts passed to the 
Plaintiffs under the mortgage, and that they were 
entitled to maintain an action of conversion against 
the Defendant. — Longhottom v. Berry (Law Rep. 
5 Q. B. 123) approved. Sheffield and South 
Yorkshire Permanent Benefit BuiLDiNa So- 
ciety V. Harrison 15 Q. B. D. 858, 54 L. J. Q. B. 
[15, 51 L. T. 649, 83 W. B. 144 (CA.) 
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TIXTT7BE8 — continued. 

% Mortgage — Smelting Works — Ore a6- 

sorbed hy Wdlh of Furnace."] A company, whioli 
carried on tiie business of smelting ores, moirtgaged 
their leasehold property and the buildings and 
works thereon (exclusiye of trade machinery as 
defined by the Bills of Sale Act, 1878). , The com- 
pany executed a second mortgage of the same 
property, together with their engines, plant, ma- 
chinery, tools, stocks of metal and ore, loose 
materifJs, stock in trade, chattels and effects. The 
first mortgagees entered into possession and sold 
the property comprised in their mortgage under a 
power of sale conferred on them by it. In the 
process of smelting a certain quantity of gold and 
silver ore is absor^d by the bricks which line the 
furnace, and this can only be recovered by break- 
ing up this furnaces and smelting tiie bricks. The 
second mortgagees claimed to be entitled to the 
absorbed ores and to break up the furnaces for the 
piurpose of obtaining them, making compensation 
for the injury done to the furnaces. It appeared 
that in the ordinary course of a smelting business 
this pT6cess would be adopted from time to time. 
The first mortgagees and die purchaser contended 
that the absorbed ores had passed tinder the first 
mortga^ witii the furnaces. The company was 
in liquidation, and the liqiiidator contended that 
the absorbed ores did not pass under either mort- 
gage. 

Hdd, by Pearson, J., that the doctrine of trade 
fixtures has no application between mortgagor and 
mortgagee, and that the first mortgagees were 
entitled to the buildings in the condition in which 
they were at the time when they took possession. 
Walmeiley v. Milne (7 C. B. (N.S.) 135) followed. 
Tottenham v. Swansea Zinc Obe Co. • 

[52 L. T. 788, W. H. (1885) 69 

8. Mortgage of Chattels — " Trade Fix- 
tures, Fittings, and other Things used for carrying 
on the Business ** of a Restaurant — Cooking TJten- 
tiU, &c., held not to pass. Be Maodonald. Dow- 
ling V. Stewabt - - W. H. (1885) 98 

'Mortgage — Lease by mortgagor in posses- 
sion. 

See Mortgage— Mortgagor in Posses- 
sion. 2. 

JOG— Duty of ship in. 

See Ship — Collision. 13, 14. 

FOOD — Adulteration. 

See Adulteration. 

FOBECLOSUBE. 

See Mortgage — ^Foreclosure. 

FOBEIGN COMPANY— Service of writ of sum- 



mons on. 

See Practice — ^Writ. 2. 

Winding-up — Jurisdiction. 
See Company— Winding-up. 



10. 



FOBEKn* OOUIITBY— Infant bom in— Appoint- 
ment of guardian— Jurisdiction. 
See Infant. 2. 

FOBEI0E COUBT— Winding-up order by— Eng- 
lish company with foreign business. 
See Company — Winding-up. 8. 

FOBEIOH JTEDOKEHT — Action on^Estoppel — 
Defendant not resident in, or subject of, the foreign 
Country — Appearance to protect Property from 



FOBEIGN JTJBOKEVT'—eontinued. 
seizure in case of Judgment hy DefauU."] Where 
an action is brought upon a foreign judgment, it 
is no defence that at me time of the proceedings 
in the foreign Court the Defendant was not resi- 
dent or domiciled or under allegiance in the 
foreign country, and appeared in the foreign 
Court as Defendant merely to protect his pro- 
perty from seizure in case judgment by default 
should be given against him. There is no differ- 
ence between a case where the Defendant's object 
in appeariiig is to protect property actually seized 
and a case where Ms object is to protect property 
which may become liable to seizure. 

De Cosse Brissac y: Bdthbone (6 H, & N* 801, 
30 L. J. Ex. 238) followed. Dictmh of Parke, B., 
in General Steam Navigation Co, t. ChiiUon (11 > 
M. & W. 877, p. 894 ; 13 L. J. Ex. 168, at p. 176) 
dissented from. SchtMnf v. Westenholz (L. B. 
6 Q. B. 155, 40 L. J. Q. B. 73) questioned. 
YoiNET V. Babbett - * 54 L. J. Q. B. 521 

[Affirmed (on this point), 55 L. J. Ct B. 89, 34 

W. B. 161.] 

FOBFEITtTBE— Clause for, in settlement. 

/See Settlement— FottPEiTUBE Clause. 

— — Conditional gift by will. 
See Will — Condition. 

Lease — ^Re-entry. 

See Landlord and Tenant — ^Ke-entrt. 

FOBM<r-Bill of sale. 

See Bill op Sale — Formalities. 2 — 5. 

FBAKCHISE— Parliamentary. 
See Parliament. 

FBATJD. 

See False Bbpresbntation. 

Agent — ^Extradition — ^Larceny Act. 

See Extradition. 

Allegations of, in pleadings — Opening set-, 

tied account — Production of documents. 
See Practice — ^Discovery — ^Documents. 
5. 

Complicity in — Notice. 

See Power op Attorney. 
Composition — Preference of some creditors. 

See Bankruptcy — Composition. 6. 

Fraudulent agreement — Rescission. 

See Company ^Winding-up. 9. 



Judgment obtained by collusion-— Setting 

aside. 

See Executor — Actions. 2. 

Mortgagee — Negligence amotinting to fraud. 

See Mortgage — Priority. 8. 

On power — ^Appointment upon a bargain to 

settle appointed property. 
See Power. 4. 

Rape — Consent obtained by fraud. 

See Criminal Law. 21. 

Sale of hotel. 

iS^ee Vendor and Purchaser — Fbattd. 

Sale under direction of Court — Suppression 

of facts by purchaser. 

See False Representation. 

FBAUDS, STATUTE OF— Indemnity— An oral 
agreement to indemnify one for becoming surety 

G 2 



( 167 ) 



COHFLBTE AmnTAL DIGEST 



) 



WRLUJH, STATUTE Ot—oonHnued, 
toi another it inralid within the Statute of Fraada 
— BVgliA eaaeo considered. Mat e. Williahs 
[« Amer. B. BO (U.B.) 

8. Memorandum— ZS Car. 2, e. 3, ». 4— 

jFW DoeameaU referriiig to eame parol Conlraet 
of Sole—Speeifit Performanee.'} Two or more 
ooenmenta which do not refer to each other, but 
do refer to the gajne parol oontract, and vhioh, 
when taken together, cootain all the t^^rms of the 
parol oontract, may together oonstitate a sufficient 
memorandmn within the Statule of Frauds. 

On the 22nd of September, 1SS2, the Defendant 
vertiall; agreed vrith the Plaintiff to eel! him her 
aharein cwtain property, for£200, and aigned and 
gave to him the foUowing receipt: " Sept 22ad, 
1S82. Beceived of J. Stodda one poond of my 
Bhare in the Barretf a Grove property the sum of 
two hundred pounds." No time was fixed for 
completion, and no ahstract was doliverod, and on 
the I9th of Maroh, 1883, the Defendant wrote to 
Plaintiff; " Mi. Studds.— Sir,— If the balance of 



«oant of the purchase of my b1 
J be not paid on or before thi 



., >y North, J., that the word "balance" in 

the letter mfficiently referred to the receipt to 
enable the two documents to be read together, and 
that they oonatituted a sofBcient aentorandum 
within the Slatnto of Frauds, sect i : 

Hdd, also, tbat even if the word " balance " was 
not gnfflcient to connect the two documonte, yet 
that as they both referred to the same parol con- 
tract, all the terms of which were conlained in one 
or other of them, they conld be read together, and 
together constitiited a good memorandom within 
the statute. Btuddb v. Watson - 28 Ch, S. 806, 
[H L. I. Ch. 638, 12 L. I. IBB, U V. B. IIB 

• >- Memorandnnj — Draft for pnrchaso- 

tnoney of lands, drawn by agent without disclos- 
ing principal's name. Neavbb v, Nobih State 
mtima Co. - - 47 Amer. B. G39 (C.S.) 

4. Promise to pay debt of another — 

Sufficiency of oonaideratioD. Hullbb v. Biviebb 

[46 Amar. B. SBl (U.S.) 

■^^ Agreement tor lease— Specific performance. 

See Lahslobd add Tenant. 1, 3. 
Agreement not to be performed within a 

year — Gnarantee of dividends. 

See GouPAHT — Mehorahduh. 2. 
Eiecutor — Retainer — Devastavit. 

See SxECCTOB — Adminibtkatioii. 7. 
Memorandum in writing. 

See Contract. 1. 
Parol agreement to settle — Part perform- 

See Hdsbakd and Wut — Wipe's Pbo- 

PEHTT. 2. 

Sale of goods — Aecepfanee. 

See Sale of Goods. 1. 
Bale of land — Contracting parties — Agent—. 

Correspondence. 

See Vendor and Pobcbabeb — Contbact. 
1. 



I TBAUSULIHT OOBVXTAXCZ— 13 Elix. e. 5 — 
Laehe*.] A specialty creditor brought an aoHon 
to set aside a oanveyance as fraiuiulcnt under 
13 Miz. c S, nearly t«n years after the death oT 
the grantor. The Plaintiff had been aware oT the 
facts during the whole of that period, and gave- 
no aatisiiotory reason for bis delay : — 

ffeld, ftlBnning the decision of North, J. (SJ" 
L. J. Ch. 733. 31 W. B. 720, 18S3 Dig. col. 165), 
that as the Fhiintiff was coming to enforce a legal 
right his mere delay to take proceedings was no 
defence, as it had not continued long enough to 
bar his legal right, the case standing on a dif- 
ferent footing from a suit te set aside on eqniteble 
erounds a deed which was valid at law. Be 
Madbbveb. Tbbee Towhs Baneino Cokpaitt v.. 
Masdeveb 37 Oh. D. fi23, S3 L. J. Ch. 9BS, fi2 L. 

[I. 3S, 33 W. B. 286 (0X> - 

2. 13 Elit. e. 5—Foliey—Attignment.l 

A trader iniored his stock-in-trade and otber 
effects. These were destroyed by fire. He m- 
signed the policies to trustees to pay and divide.' 
the moneys received thareunder among all bis 
creditors rateably, and to pay the balance, if any, 
to himself; — Held, tbat the assignment was not 
void under 13 Euit, o. S, at the suit of a cieditei 
whose debt was nuder £50. Obeijs v. Bbahd 

[1 C. * 2. 410. 
27 Eliz. c. 4 — Void against pnrchaserB. 

See VOLUNTABT CONVEIANCB. 



liability. 
See Cabbieb, 3. 
PUEBITUBE — Hiring — Hotel-keeper — Trade^ 
cnstom. 
See Bankbcptcy — Obdeb and Dibposi- 



G. 

GAKE— Ground game— Right to kill- 
See Gbound Gaue Act. 

Right of shootii^ — Reservation of. 

See Labdlobd and Tenant — Lease:. 
11,12. 
QAICB AtJTB— Prevention of Poaching— Search ha 
ComtabU in Sigkteay — Seisure— 25 4 26 VieL. 
e. IH, 8. 2.] A police constable saw the Appellant 
in a highway with some rabbits elung over his 
buck. The Appellant left the highway and tan 
across a meadow followed by the police constable, 
and on being overtaken, at a distance from the 
highway, he threw the rabbits on the ground, an* 
they were then and there taken possession of by 
the police constable. Oq appeal against a con- 
viction under 25 A 2S Viet. c. IH, s. 2:— fl^ 
by MaOiew and Smith, JJ., that the conviction 
was nghL— ruj-ner v. Morgan (Law Bep. 10 C P 
587) commented on. Llotd e. Lloid 

[14 Q. B. D. 7aS, (13 L. T. 836, 38 W. B. 457,. 

[49 J. P. esa 



( 169 ) OF EVERY REPORTED CASE FOR 1885. ( 170 ) 



eAXIS&— Betting— Place uaedfor Betting, What 
is — 16 & 17 Vict, c. 119, 88, 1, 3.J Dog-races were 
held in an iDolosed field hired for the purpose by 
a committee, the public being admitted to a re- 
^rved portion of the field on payment of a small 
sum. The Appellant attended the races, and 
moved about the reserved portion, making bets 
with various persons th^re : — Held, hy Coleridge, 
O.J., and Smith, J., that the Appellant did not 
ioae a place for the purpose of betting with persons 
resorting thereto, within the meaning of ss. 1 and 
3 of 16 & 17 Yict. c. 119, and therefore was not 
liable to be convicted for an offeuce under those 
inactions. Snow v. Hill 14 Q. B. D. 688, 64 L. J. 
Ik. C. 96, 62 L. T. 869, 88 W. B. 476, 49 J. F. 440 

2. Betting — Agenthetting for Principal — . 

Jietion for the Money received — Watering — S <fc 9 

Viet, e, 109, «. 18.] The Plaintiff employed the 

Defendant for a commission to make bets for him 

•on horses. The Defendant accordingly made such 

bets, and he received the winnings from the 

/persons with whom he had so betted. In an 

^action by the Plaintiff for the amount which the 

Defendant had so received: — Held, that 8 & 9 

Yiot. c. 109, sect. 18, which makes null and void 

all contracts by way of wagering, did not apply 

'to the contract between the Plaintiff and Defen- 

•^danty and that, therefore, notwithstanding that 

statute, the Plaintiff was entitled to recover in 

respect of the debts which had been so paid to 

ithe Defendant. — Beyer v. Adams (26 L. J. (Ch.) 

^1) overruled. Bridges v. Savage 16 Q. B. D. 

£868, 64 L. J. Q. B. 464, 68 L. T. 129, 88 W. B. 891, 

[49 J. F. 726 (C.A.) 

•0ABHI8HEE OBDEB. 

See Practice — Attachment op Debts. 

-OAS COKPAKT— Distress for money due to, for 

fas supplied. 
ee Bankruptcy — Distress. 

-^—' Pipes under surface of streets — ^Injury to, by 
steam-roller. 
See Highway. 10. 

XFA8W0BK8 CLAUSES ACTB— Laying Pipe with- 

4ml consent of Undertakers — GastO(yrhs Clauses Act, 

1847 (10 & 11 Vict, c. 15), s, 18 : and 1871 

j(34 4? 35 Vict, c. 41), s. 15.] The Appellants, on 

their own premises, substituted for part of a gas- 

j>ipe belonging to the Respondents a larger pipe 

in order to increase their supply, without first 

.having obtained the Respondents' consent, though 

notice, under sect. 15 of 34 & 35 Yict. c. 41, to 

disoonnect the pipe from the meter, was duly 

4;iven. There was no proof of any fraud, waste, or 

misuse of the gas. 

Held, by Field and Manisty, JJ., that the Ap- 
^pellants had committed an offence under sect. 18 
of 10 & 11 Vict. c. 15. Wood (or Woods, or Mor- 
BisoN Wood) & Co. v. West Ham Gas Co. 

[62 L. T. 817, 88 W. B. 799, 49 J. F. 662, 

[W. K. (1885) 188 

GBHKBATi AVEBAGE— Expenses of reshipping 
cargo and of ship leaving port of re- 
fuge. 
See Insurance, Marine. 1. 



GIFT — Chattels — Bankruptcy of Donor.'] In 1866, 
A., soon after the birth of his son T., purchased a 
pipe of wine for his son, and had it bottled and 
laid down in his cellar, and from that time it re- 
mained intact in the cellar and was known in the 
family and amongst their friends as T.'s wine. In 
1885 A. became bankrupt : — Held, that there was 
not sufficient evidence of an intention to make an 
immediate present gift of the wine to T., and that 
it passed to the trustee in bankruptcy. Ex parte 
RiDGWAY. Be RiDOWAY - 16 Q. B. D. 447, 

[64 L. J. Q. B. 670, 84 W. B. 80 



2. Declaration of Trust — Imperfect Gift 

— Direction to Donor*s Executors — Retention of 
Life Interest."] &., more than a year before his 
death, informed the Plaintiff that he intended to 
give her a debenture bond for £1000 in the M. 
Ry. Co., and soon after this he signed the follow- 
ing memorandum : *' I wish to communicate to my 
executors that I have to-day given to F." (the 
Plaintiff) "my £1000 debenture bond of the M. 
Ry. Co. ; but, as I shall require the annual divi- 
dends to meet my necessary expenses, I retain the 
document in my own possession for my lifetime, 
requesting you, on my decease, to hand it over to 
Miss F., and communicate to the secretary of the 
railway co. at the M. office, relative to the transfer 
of the said bond being entered in their books. 
Given under my hand this 9th day of Feb., 1882. 
As witness my hand, G. S. P.S. — ^You will find 
the bond in my deed-box attached to this memo- 
randum." After the death of S. a certificate of 
debenture stock for £1000 in the M. Ry. Co. was 
found with the memorandum in the deed-box. 

Held, reversing the decision of Pearson, J. 
(W. N. (1884) 127, 1884 Dig. col. 191), that the 
memorandum was an ineffectual attempt to assign 
the stock, and did not amount to a good declara- 
tion of trust, and that F. had no interest in the stock. 

Moore v. Moore (L. R. 18 Eq. 474, 30 L.T. 752) 

approved. Be Shield. Pethybridge v. Burrow 

[68 L. T. 6, W. K. (1886) 88 (C.A.) 



8. Delivery — Release of mortgage held 

not to take effect for want of delivery. Brunn v, 
ScHNETT - - - 48 Amer. B. 490 (U.S.) . 

4. Mortgage Deed — Equitable Charge — 



Liability of cargo owner. 

See Ship — ^General Average. 



Invalid Transfer of Charge — Bight to Deed.] An 
equitable mortgagee by deposit of a deed cannot 
pass his interest in the property by a parol volun- 
tary gift accompanied by delivery of the deed ; and 
as his interest in the deed is only incidental to his 
interest in the mortgage the donee of Ihe deed has 
no right to retain it Be Richardson. Shilltto 
V. HoBSON - - - 80 Ch. D. 896 (C.A.) 

5. What constitutes a gift. McCord v. 

McCord - - - 46 Amer. B. 9 (TT-S.) 

Smith v. Ferguson - 46 Amer. B. 216 (TT.S.) 
Reed v. Copeland - 47 Amer. B. 668 (U.S.) 

Husband and wife. 

See Husband and Wife — ^Wipe's Pro- 
perty, 2, 6. 

In expectation of death. 

See Donatio mortis causJI. 

Judgment summons — " Means to pay *' — 

Money arising from gift. 
See Arrest. 2. 
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eO03>S— Coniage of. 

leof. 



See Sale op Qooim, 
aOODWIHi — Fendor aeUing «p mew Bunnea — 
Right to wUcit old Ciutomen.'\ T. P., as tnieteo 
of a will, coiried on a bimnees wMch lud been 
cairied on by the testator midei the name of 
Saxaet F. Bj an agieenent made to compiomiBe 
a suit, James P., a boh of the teetator and a bene- 
ficiary under his ^111, agreed to sell to T. P. all 
hia interest in the busineBs, and in the property 
on which it was carried oo. And it was prorided 
that nothing in the agreement should prevent 
Jamea P. from eanying on the like busineas 
where he ebonld think fit, and imder the name of 
James P. T. P. bronght tliis action to enforce this 
agreement, and to restrain James F. from soliciting 



the 



of the old flrra. An inj 



aocordingly granted by Kay, J., on the a 
of LaboiKhere \. Dainwn (L, B. 13 Eq. 



BUthority 



. , - „ ■ Baaton 

wrongly decided, and onght to be overruled, and 
that even apart from the proviso in the agreement, ' 
the Plaintiff was not entitled to the iojunction 
which be had obtained ; — B^d, by Ihe whole I 
Coort, that the proviso in the agreement autJio- 
rized Uie Defendant to earn on business in the I 
same way ai any sttanger might lawfully do, and ' 
took the case ont of the authority of habovchere 
y.DatBton, supposing that case to have been well . 
decided. Pearson v. Peabson 27 Ch. D, 146, 
rS4 L. J. Ch. 82, fil I. T. 311, 33 W. B. 1006 I 
[(C.A.) I 

2. Vendor not precluded from setting up | 

rival establishmeat in same viciuity. Beboauimi ' 
V. Babtiah - - 48 Amar. B. S16(Tr.S,) ' 
QBOUas OAIIE ACT, 1S80— Pow^r o/ Landlord 
to auihorize Person lo kiU Eabbils~i3 & 11 Vict, 
e. 17, B. 1 (1),'] Where a person had been invited 
by letter by a farmer to stay with Ti't for a week 
and shoot labbita, the Lord Juatioe-Clerk and 
Loid Young were of opinion that snch a person 
was oue who might be authorized under the Act 
to kill rabbits. Sttjabt v. Mchrat 

[12 C. of B. Cm. (Juit.) 9 (a«.) 

2. Bight to kill Game veeled in Puraort 

otfter than Oocupter — Beeerealiem of Game to 
iandioi-d— 43 it U Vict. e. 47, ». 5 (1).] By lease ' 
dated llh 8ept, 1865, H. demised to L. the i 
shooting and game of the lands of P. for twenty 
years from 1st Nov., 1863. In 1871 L. assigned 
to B. and W., who, after the expiration of the ' 
lease, continued to hold the right of shooting as , 
tenanta from year to year. By lease dated 28th 
June, 1869, H. demised to C. flie knds of P. for 
the term of sixty years, reserving to the landlord 
the game : — Held, that the case came within sect. 5 
of the above Act, and that C. was not entitled, on 
the expiration of the lease of 1865, to lake and 
kill groniul game. Uassard v. Clabk 13 L. B. 
Pr. 391 
OVABAKIZE. 

See Pbincipal and Scbety. 



aiTABSIAlT— Of infant 

See Inpant. 2, 3. 
OITABDIAHB Or THZ POOB— Disqualification— 

Salary derived from poor-rate. 
See PuOH Law. 1. 



H. 

HABEAS COBPTTB— PriHnier— PoHif to Jfoftoft.] 

The Court cannot grant a habeu corpus lo a 
party to a suit, in custody, to enable him to 
appear in Court merely for the purpose of arguing 
his case in person. — Bentu v. MoeUy (2 0. B. 
(N.S.) 116) followed. Wbidon v. Neal 

[IB a. B, S. 471, fi4 L. J. Q. B, 300, 33 T. B. 
[GBl 
Infant — Custody. 

See Infakt. 1. 
Military law — Person subject lo. 

See AaaY. 
KABBOUB C0X1IIB8IOHEB8 — NegligMtCft of 

harbour master. 

See Ship— Harbofb Cohhibsiok^b. 
HEABIHS— Court fee— Bule against jnsticea. 

See Pbactice — Costs. 6. 
E£ABBAT ETIDEirCE— Pedigree. 

.See EvipESCE. 6, 7. 
HBIE— Gift by will to " heirs." 

See Will — Cosstbuction. U — 17. 
HEIBLOOXB— Sale of, by tenant for life. 

See Settled Lahd Acts. 3, 4, 18. 
I VJ9WWAY— Board— Contract not under Seal— 



tion directing thoir clerk to take the n . 
steps to oppose, on behalf o£ the board, n bill it 
Parliament which contained provisions ooatrary 
to the Bailvay Clauses Acts, and which would 
have prejudicially affected certaki of the highways 
within their district. In pursuance ot tvSi reso- 
lution the clerk to the board instfncted the Plain- 
tiffs, a firm of solicitors, to oppose the bill. In 
an action by the Plainti& to recover their casts 
of snch opposition from the beard : — Hdd, by 
Lopes, J., that the purpose for which Uiej had 
been retained was not incidental 1« the purpose 
for which the highway board was inoorporated, 
and that as they bad not been retained under 
tiio seal of the board, they had no right of action 
against the board. Phelfs v. Uptos Shodbbdbe 
Highway Boabs 40 J. P. 408; W. V. (IBBS) 92 

2, Dediaation — " Turnpike Soad " — 

Prieate Owners — TolU — "Street" — "Highway 
repairabU bu Inhabitants at Large " — FiMte 
Health Act, 1875 (38 & 39 Vict. c. 55), u. 4, 150,] 
The promoters of an intended road by deed de- 
clared that the road should not only be enjoyed 
by them for their individual purposes, but " shoald 
be open to the use of the public at luge for all 
manner of purposes in all respects as a common 
tompike n^," bat subject to die payment of 
tolls by the persons naing it : — 

field, that this was not a dedication of the road 
to the public, and that the road was not a high- 
way repairable by the inhabitants at large under 
s. ISO of the Puhlie Health Act, 1875. 
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SIOEWi-t— continued. 

SesMe, an individual cannot, irtthout legia. 
lative antlioiit;, dedicate a rowl to the public if 
he reserfea the light to charge tolls for the user ; 
and the mere fact that a number of persona foroi 
themselTea into a company for mahing and main- 
taining a load, and erect gates and bars and 
charge tails, does Dot make the road a " tuinpikfe 
road in the tense of a tnmpiice road made such 
by Act of Parliament, and so dedicated to tht 
pnbUc-. AnsiEBBBBBi V. Oldham CMayob or) 

[SB Ch. D, 750, fiS L. T. 543, 33 W. B. SOT, 
[4S J. r. G33 (C.A.) 

S. Encroaekment — LStaitaiion of Time for 

Convietiofi—3 Geo. i, e. 126,*. 118—9 Geo. i, c. 77. 
«. 18 —Turapike AcU Continuance Jd, 1864 
(28 * 29 Viet. e. 107), e. 2.] By 9 Geo. 4, o. 77, 
e. 18, no one may be convicted of an offence 
^ainat 3 Geo. 4, c. 126, b. 118 (which anbjectf 
persons causiDg encroachments on turnpike roads j 
to a penallyX i^^i the ezpiratioD of iix monthe 
from Uie time when such oQence shall have been 
committed : — 

HM., by Hawkins and Day, JJ., that thia 
period rane from the time that a substantial cn- 
croaoluneat of the highway has been caosed, and 
not from the flnal completion of the eacroachiog 
building or other encroachment. Hise t>. Ent- 
•maiua - - 52 1. T. t^ 49 i. r. 517 

4. JBiiin Soad, Applicatiotifor Frovi- 

rionol Order to declare oraituiru Sighvias — 
Sighinayt and LocomoHves Amendment Act, I67S 
(41 (E 42 Fief. c. 77), $. 16— flood Ditlumpiked 
betuieen the 3lit of December, 1870, and the pamng 
of the AeW] The 16th section of the Highways 
and Locomotives Amendment Act, 1878, provides 
M fc^ws: "If it appear* to a county authority 
thitt any road within their county which, within 
the period between the 3Ist of December, IBTO, 
and the date of the passing of this Act, ceased to 
be a tnmpike road, ought not to become a main 
load in pnrsoance of this Act, such authority \ 
■hnlL before the tst of February, 1879, make an 
ftpplioati^m to the Local Qovermnent Board for a 
provinonal order declaring that such road ought 
not to become a main road." The E^tion furUier 
provides that, "Subject as aforesaid, where it 
appears to a county authority that any road within 
tueii county, which bos become a main road in 
ce of this Act, ought ' ...i.--. 



rity may apply to tho Lo«J Government Board 
for a provisioual order declaring that such road 
has ceased to be a main road and become an 
Mdinary highway"; — Held, that a road which 
hadccadod to be a turnpike road within the period 
specified by the first of the above-mention^ pro- 
visions, aud had become a main road, there being 
no ap^cation for a provisional order before the 
Ut of February, 1879, was not excluded from the 
operation of fiie second of the above-mentioned 
proviiionB, and tliat the Local Government Board 
luid, therefore, juiiiedietion to moke a provisioual 
order declaring such road an ordinary highway 
upon an application made subsequently to the 
Ist of February, 1879. Reo. v. Local Govehn- 
MENT BOABD IB Q. B. D. TO, 54 1. J. K. 0. 104, 
i;e3 L. T. 194, 49 J. P. fiSO (C,A.) 
6. — — Obstruction — Traetion Engine onNar- 



I SIQSVAJ— continued. 

row Enad.} Persons using a tiaction engine and 
' trucksonahlghwaymay be indicted foru uuisenec 
' if they create a substantial oijstruction, and occa- 
sion delay and inconvenience to the public, sub- 
I stantially greater than such as would arise from 
the use of the carts and horses- The owners are 
' responsible for the general management of the 
engine by their servants. Req. v. Chittenden 

[49 7. F. 603 

I 6. Bate — Urban A-athority — Local Board 

I —Highiray Act, 1835 (5 & 6 Will. 4, c. 50), si. 5, 
; 29—Pabtic EeaUh Act, 1875(38 & S9 Viet. e. 55), 
M. 144, 216, 217.] The Respondents werethelocal 
hoard for the district of G. Part of their district, 
called the out«r district, was not rated for works 
of paving, water supply, and sewerage. The 
Respondents, under the Public Health Act, 1875, 
SB. ^16, 217, made a highway late of 3e. id. in 
I the pound upon the inhabitants of the onter dis- 
trict, whose consent to the rate had not been 
obtained;— 

Meld, that, although the local board were sur- 
veyors of highways within the outer district, 
pursuant to the Public Health Act, 1875, s. 144, 
yet the limit imposed uponrates made by surveyors 
of highways midor the Highway Act, 1835, a. 29 
{ lOd, in the pound foi one rate, and 2a. Sd. in the 
pound for one year), unless the consent of the 
parishioners had been obtained, did not apply to 
the highway rates made by a local board puisuant 
to the Public Health Act, 1875, ss. 216, 217, and 
that the tate of 3a. 4d, in the pound made by the 
Respondents was vaM. 

Decision of the Queen's Bench Division (48 L. T. 

B36, 47 J. P. 552, 1B83 Dig. col. 172) affirmed. 

Dyson v. Gheetlamd Local BoAnu 13 Q. B. 

[D, 946, 68 L. 3. K, C. 100, 4B J. P. 596 (C.A.) 

7. ■ — - Jiate— Wa,yu!arden—Publicalioa— Sig- 
nature and Alloicance of Juttieee — 27 it 28 Vict. e. 
101, ». 33.] Where a highway rate made by a way- 
warden of a highway district under the above 
section has been published like a poor-rale, it is 
not neeessary that it should also have been signed 
and allowed by justices like a poor-mte. Wob- 
TniNOTON t-. Gill - - - 49 J. P. 829 

8. Repair — Hi^way in Borough — Mx- 

pemee of Maintenance — Contrihutiim from County 
Aulhmlty—Highuiay Act, 1862 (25 * 26 Vict, 
c. 61), s, 2 — Highways and Locomotive (jlmend- 
ineal)Act, 1878 (41 (£42 Viet. IT),/. 13,38,] By 
ihe Highway Act, 1862 (25 & 26 Vict. c. 61), s. 2, 
lieflning tho word " county," " for the purposes 
i>f this Act all liberties sjid franchises except 
Imrouglis .... shall bo considered as forming 
part of that county by which they are Buirouuded." 
—By the Highways and Locomotives (Amend- 
ment) Act, 1878 (41 4 42 Vict, c 77), s. 38, "in 
this Act ' county ' has the gome meaning as it has 
in the Highway Acta, 1862 and 1864," and by 
B. 13 any road which lias between the Slst of De- 
i«mber, 1870, and the date of the Act ceased to be 
n turnpike road .... shall be deemed to be a 
main road, and one half of the expenses incurred 
in the maintenance shall, as to every part thereof 
wliich is within the limits of any highway area, 
l)e paid io the highway authority of such area 
" by the county authority of the county in whidi 
Budl road is situate " out of the county rat«. — A 
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HIOHWAT — continued, 

road in the borough and highway area of Over 
Darwen, in Lancashire, ceased to be a turnpike 
road in 1877 : — Held, that, although for the pur- 
poses of the Highway Act, 1862, boroughs are 
not to be considered as forming parts of counties, 
yet as the road was within the geographical limits 
of Lancashire, the county of Lancaster was the 
"county in which such road is situate*' within 
41 & 42 Vict. c. 77, s. 13, and the county authority 
was liable to pay half the expenses incurred in 
the maintenance of such road.— Judgment of the 
Queen's iBench Division (13 Q. B. D. 497, 53 
L. J. M. C. 198, 51 L. T. 630, 48 J. P. 437, 
1884 Dig. col. 196) affirmed. Oveb Darwen 
(Mayor of) v. Justices op Lancaster 

[16 (I.B. D. 20, 64 L. J. X. C. 61, 61 L. T. 739 

[(C.A) 



9. 



Repair — Highways and Locomotives 



(Amendment^ Act, 1878 (41 & 42 Vict c. 77), «. 13 
— Diatumpiked Road — 18 <& 19 Vict, c, c, — Towns 
Improvement Clauses Act, 1847 (10 & 11 Vict, 
c. 34), 88. 47, 49, 50, 51 — Expiration of Turnpike 
Trusts in 1877 — Cesser of Turnpike Road — Main 
Road — Contribution from County for Repair.^ 
By a local Act (18 & 19 Vict. c. c.) passed in 1855, 
and incorporating the Towns Improvement Glauses 
Act, 1847 (10 & 11 Vict. c. 34), the maintenance 
of all highways within a district, including a 
turnpike road, became vested in commissioners. 
The trustees of the turnpike road thereupon ceased 
to repair it within the limits of the district. The 
turnpike trust expired in 1877. The commis- 
sioners were the " highway authority " fof the 
district, which was a '* highway area " within the 
Highways and Locomotives (Amendment) Act, 
1878 (41 & 42 Vict. c. 77), s. 13:— Held, that, 
notwithstanding the special legislation in 1855 
providing for the maintenance of part of the road 
by the commissioners, it only " ceased to be a turn- 
pike road " within the meaning of s. 13 of the 
Highways and Locomotives (Amendment) Act, 
1878, on the expiration of the turnpike trust 
between 1870 and the date of passing that Act, 
and therefore should bo "deemed to be a main 
road," and one half of the expenses of the main- 
tenance of the part within the highway aroa 
should be paid to the highway authority byJihe 
county authority under s. 13.— -Judgment or the 
Queen's Bench Division (13 Q. B. D. 623, 51 
L. T. 707, 48 J. P. 406, 1884 Dig. col. 195) 
affirmed. Newton m Makerfield Improve- 
ment Commissioners v. Justices of Lancaster 
[16 Q. B. D. 26, 64 L, J. M. C. 1, 62 L. T. 837, 
[38 W. B. 488, 49 J. F. 149 (C.A.) 

10. Repair — Use of Steam BoUers — Statu- 
table Rights — injury to Property in the exercise of 
such Rights."] The Plaintifis, a gas company, laid 
down pipes under the surface of certain streets, as 
they were bound by statute to do, for the purpose 
of supplying gas to light the street and houses in 
the streets. The streets were vested in the de- 
fendants, the vestry of the parish, by certain 
statutes which gave them the authority of the 
surveyor of highways, and with the duty to repair, 
but without prescribing any particular mode of 
repair. The Defendants used steam rollers for the 
repair of the streets, as being a mode of repair 
most advantageous to both the ratepayers and 



mOfSWAY— continued. 

the public, but the rollers they used were so heavy 
as to frequently injure the Plaintiff's pipes, though 
the pipes were sufficiently below the surface as 
not to have been injured by the ordinary mode of 
repair if such rollers had not been used : — Held, 
affirming the decision of Field, J. (1 C. & E. 368), 
that the Plaintiffs were entitled not only to recover 
damages for the injury which had been done, but 
also to have an injunction to restrain the Defen- 
dants from using steam rollers in such a way as 
to injure the pipes of the Plaintiffs. Gas Light 
& Coke Company v. Vestry op St. Maby 
Abbott's, Kensington 16 Q. B. D. 1, 64 L. J. 
[Q. B. 414, 68 L. T. 467, 88 W, B. 892, 

[1 C. ft E. 868 (C.A.) 

11. — Repair — Extraordinary Traffic — 
Agricultural Road — New Quarry — Highways and 
Locomotives Act, 1878 (41 & 42 Vict, c, 77), s. 33.] 
An agricultural road had Ions been used for 
agricultural traffic only, being three-fourths of a 
mile long and somewhat steep. A new quarry 
was opened, and heavy waggons, drawn by three 
or more horses, were used, and the wheels had 
to be chained, and brakes used, causing great 
increase of expenditure. Held, by Grove and 
Hawkins, JJ., that this was " extraordinary 
traffic," and that the justices were right in making 
an order on those causing such traffic to pay for 
the extra expenditure. Tonbbidge Highway 

BOABD V, SeVENOAES HIGHWAY BOABD 

[88 W. B. 806, 49 J. F. 840 

12. Repair — Excessive Traffic — Contrac- 
tor and Sub-Contractor — Person by whose aH 
excess is caused — Highways and Locomotives Act, 
1878 (41 <fc 42 Vict. c. 77), s. 23.] L. was a con- 
tractor with the Government to erect a rifle range, 
and employed D., a sub-contractor, to cart the 
stone. Nothing in the contract between L. and 
D. specified the mode of conveying the stone. D. 
used traction engines, and caused excessive injury 
to the highway. Held, by Coleridge, C.J., and 
Mathew, J., that L. was not the person liable 
under the above section, but that D. was liable ; 
being the only person by whose order the exces- 
sive weights were carried. Lafthobn v, Habvey 

[49 J. P. 709 

Diversion — ^Duty to fence. 

See Negligence. 9. 

Kerb stones — Mandatory injunction to re- 
move — Compensation. 
See Public Health Acts. 9. 

HOLDING OYEB. 

See Landlobd and Tenant — Holding 

OVEB. 

HOTEL — Licence. 
See Inn. 

HOUSE — Inhabited house duty. 
See Revenue. 6, 7. 

" Injuriously affected " — Compensation — 

Public house. 

See Lands Clauses Act. 1. 

Lease of furnished — Implied warranty. 

See Landlobd and Tenant — Lease. 
3—5. 
Landlobd and Tenant — Liabili- 
ties. 1. 
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BOVSZ—c(mttnued, 

Married woman's — ^Trespass — Right to sue 

for. 

See Husband and Wife — Married 
Women's Property Acts. 6. 

— Used for prostitution. 
iSce Nuisance. 1. 

-HOUSS OF COKMOKS — Journals — Practice— 
Evidence. 
8ee Oath. 

SOUSS OF LORDS — Appeal to— Bankruptcy of 
Appellant. 
See Practice — Appeal. 1. 

JSXIBBAXL AHD WIFE:— 

I. Divorce. 

IL Married Women's Property Acts. 
ni.^ Separation Deed. 
IV. Wipe's Property. 
X HVSBAjn) Am) WIFE— DIVOBCE— CoruZona- 
iion — Damages.'] Condonation of the wife's 
adultery is no answer to the husband's claim for 
-damages against the co-respondent. — Norris v. 
Norris, Lawaon and Mason (4 Sw. & Tr. 237, 30 
Ij. J. (P. & M.) Ill) distinguished. Pomero v, 
PoHEBO AND Hadlet 10 F. D. 174, 64 L. J. F. 93, 

[34 W. B. 124 

2. -^— Condonation of wife's adultery — Sub- 
sequent adultery of husband — Wife's right to 
divoioe — ^English cases considered. Cumming v. 
CuHMiNa - - 46 Amer. B. 476 (U.S.) 

8. Condtict conducing to Adultery,"] A 

Petitioner and Bespondent separated by mutual 
xsonsent shortly after the marriage, and only met 
once afterwards. The Petitioner allowed her a 
small sum for her support, and sixteen years after 
the marriage discovered that she had committed 
.adultery ; — Held, by Hannen, P., under the cir- 
xmmstanoes, that the Petitioner had conduced to 
the adultery. Petition dismissed. Hawkins v. 
Hawkins and Hope 10 F. D. 177, 64 L. J. F. 94, 

[84 W. B. 47 

4. — NuUity hy reason of Insanity.] The 
burden of shewing that the Respondent was insane 
at the time of the marriage lies upon the party 
^asserting it, and the Court has to determine 
whether the Kespondent was capable of under- 
standing the nature of the contract, and the 
•duties and responsibilities which it creates, and 
was free from the influence of morbid delusions 
upon the subject. Durham v. Durham. Hunter 
V, Edney. Cannon v, Smalley - 10 F. D. 80 

5. -^— Nullity — Impotence — Delay — Since- 
jrity,] At the end of seven years' cohabitation a 
maniage had not been consummated through the 
impotence of the alleged husband. The alleged 
wife subsequently cohabited with another man, 
and upon uie alleged husband discovering her 
misconduct she instituted a suit for nulhty of 
marriage against him, and he a suit for dissolution 
of marriage against her : — Held, that the proof of 
impotence being clear her conduct did not shew 
^uch a want of sincerity as to deprive her of her 
right to have the marriage annulled. — ^When the 
impotence is undoubted mere delay is not suffi- 
cient to disentitle the injured party to relief. M. 
'OTHBBWISE D. V, D. - 10 F. D. 75, 64 L. J. F. 

[68, 83 W. B. 667 



I. HXJSBANB ANB WIFE— DIVOBCE— confd. 

Judical separation — Aggravated assault- 
Justices* jurisdiction. 
See Justices. 3. 

Practice. 

See Practice — ^Divorce. 

Scotch law — ^Nullity. 

See Scotch Law. 4. 

IL HUSBAND AND WIFE — MABBIED WO- 
MEN'S FBOFEBTT ACTB— Action hy Husband 
against Wife — Separate Estate — Mtmey paid hy 
Husband for Wife hef<yre and after Marriage — 
Married WomeiCs Property Act, 1882 (45 & 46 
Vict. c. 75), 8. 1, sub-ss. 2, 3, 4 ; ss. 3, 12, 13.] A 
husband is entitled to maintain an action against 
his wife, and to charge her separate property for 
money lent by him to her after their marriage, 
and for money paid by him for her after their 
marriage at her request made before or after their 
marriage, but he is not-^ititled, even since the 
Married Women's Property Act, 1882, to maintain 
any action against her for money lent to her or 
money paid for her before their marriage at her 
request Butler v, Butler - 14 Q. B. D. 881, 

[65 L. J. Q. B. 66 
[Affirmed by C.A., 84 W. B. 182, W. N. (1886) 204.] 

2. Contingent Interest, vesting after 1883 

— Voidable Settlement — 45 <& 46 Vict, c, 75, «. 5.] 
An infant, on her marriage beforo 1883, settled a 
share under a will to which she was entitled con- 
tingently on attaining twenty-one, and, having 
attained twenty-one after 1883, elected to avoid 
the settlement, and claimed to be entitled to the 
sharo as separate property. Held, by Bacon, Y.C, 
that, under the above section, she was so entitled. 
Be Dixon. Dixon v, SmTH > 64 L. J. Ch. 964 



8. Contract — Separate Property — Mar- 

ried Women's PropeHy Act, 1882 (45 & 46 Vict, 
c. 75), «. 1 (3) and (4) — Order of Eeference hy 
Consent.] Sect. 1 (3) and (4) of the Married Wo- 
men's Property Act, 1882, have not a retrospec- 
tive operation so as to include contracts entered 
into by a martied woman before the date of the 
commencement of the Act. 

But an order made after the commencement of 
the Act by consent in an action by a creditor 
against a married woman in respect of her con- 
tract before the Act, by which order all questions 
under the contract were referred to an arbitrator, 
and the parties bound themselves to abide by, 
obey, perform, and keep the award, is an agree- 
ment by the married woman after tibe commence- 
ment of the Act, within sect. 1 (3), and therefore 
by sect. 1 (4) any separate estate which she had 
at or after the date of such agreement is liable to 
pay the amount found by the award to be due 
nrom her under the contract. So held by Chitty, J. 
GoNOLAN V. Leyland 27 Ch. D. 082, 64 L. J. Oh. 

[128, 61 L. T. 896 

4. Contract by Married Woman before 

the Act not binding on after-a>cquired Separate 
Property — Married Women*s Property Act, 1882 
(45 & 46 Vict, c. 75), «. 1, sub-s. 4] Sub-s. 4 of 
s. 1 of the Married Women's Property Act, 1882, 
is not retrospective, and, therefore, in an action 
on a contract made by a married woman before 
the passing of that Act, judgment cannot be 
ordered in such terms as to be available against 
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separate property to which the Defendant became 

entitled niter the date of the eontracC Tdbnbcll 

V. FOBUA.1 16 Q. B. D. 284, 64 L. J. Q. B. 489, 

[63 L. T. 1S8, 33 W. B. TBI, 49 J. P. TOS (CA.) 

S, CmUracl — Married Womert'i Property 

Ad, 1882 (45 * 46 Vict, c 75X ». 1, iab-». 4.] 
The contract entered inlo by a uianied womnn 
" to bind her separate property," referred to in 
sect. 1. Bub-socL 4, of the Married Women's Pro- 
pert7 Act, 1SS2, is a contract entered into at a 
time when she has existing Bcparate property. 

If the married woman commits a breach of such 
B coatroot, and a judgment is recovered against 
lior*I(ir the broach, the judgment can be enforced 
aj^Ainst Miy eeparate property which she then 
has. — But sect. 1, sub-aoct. i, does not enable a 
married woman who has do existing separate pro- 
perty to bind by a contract any separate property 
which she may possibly thereafter acquire. Ee 

BOABMBPEta (or ShAKSPEAB). DeAEIH D. LiKIN 

[SO Ch. D, 189, SG L. J. Oh. 44, S3 L. T. 14G, i 
[33 W. K. 744 : 

6. Route in sole oecKpation of Wife ae her j 

^kooi-ole Froptrtu — Treepaaa for entering — Bight 
of Wife to tue— Married Women'n Property Acts, I 
1870 and 1882 (33 * 34 Viet. c. 93, and 45 4 46 ' 
Vict, c. TS).] A married woman in the sole occu- 
pation of a house, bought by her ont of her own | 
eamiDga, since the Married Women's Property ' 
Act, 1870, can now, after the Married Womon^ 
Property Act, 1882, sue alone, withoot her hus- j 
band, in an action for trespass, a person who has 
entered such bouse against her will, thongh he ! 
did no injury to the bouse and entered it with 
the authority of hei husband, but tor a pntposo 
unconnected with the husband's desire to live with 
his wife. — Query, if the husband has himself a 
right to enter such house. Weijxin v. De Bathe 
[14 a. B. D. 339, 64 L. J. 0. B. 113, i 
[63 L. T. SaO, 33 W. B. 328 (CJL) i 

7. Praclice—Polim/ for benefit of Wife I 

and Children of Assured — Petition for Appoint- 
meat of Trasteea — Title — Married Women's Pro- 
perty AcU ; 1870 (33 * 34 Vict, c, 93), s. 10 ; 1882 
(45 * 46 Vict. c. 75X «. 11, 22.] A petition (pre- 
sented since l^e coming into operation of the 
Married Women's Property Act, 1882), for the 
appointment of trustees of the proceeds of a life 
policy effected by a hnsbaod, under the provisions 
of tlie Married Women's Property Act, 1870, for 
the benefit of his wife aud children, ought to be 
entitled in the matter of tbo Act of 1882. He 
SouTAB's Policy Tbbbt BB Ch D. 836, 64 I. J. 

[Oh. Ue, SO I. T. 262, 38 W. E. 701 

8. Severiioaary Interest — Married Wo- 
men's Froperiy Act, 1882 (45 4 46 Viet. e. 75), 

■ s. G — Accruer of TitU in PoHeeeion after Com- 
meneemenl of Act,'] Property to which a married 
woman was, at the commencement of the Married 
Women's Property Act, 1882, entitled in reversion 
or remainder, and which since the Act has fallen 
into possession, is witliin sect. 5, and may be 
transferred and paid to her upon her separate 
receipt. Bainton v. Collins 87 Ch. D. 604, 

[63 L. J. Ch. 1118, 61 I. T. 681, 33 W. B. 41 

9. SeveTtionaTy Interest — JJeuise of Seal 

EttalefOT Life and in Bemainder — lUarriage of 
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Female Bevereioner in 1878 — Mamed IToDun's 
Properly Act, 1882 (15 * 46 Viet. e. 75), i. 5— 
Death of Tenant for Life in ISSt.J Te>tator,who 
died in 1875. devised his real estate to his wife 
for life, with remainder to hie children. One 
daughter married in 1878, and the tenant for life 
died in 1884 :— 

Held, by Kay, J,, following the deeisioB in 
Baynlon v. Collins (ttipra), that under the opera- 
tion of sect. 5 of Uie Married Women's Property 
Act, 1882 <45 A 46 Viet. e. 75), the married 
woman's share in the estate was her separate pro- 
perty, and could be disposed of by her without 
the concurrence of her husband, Se Thohfsok 
AKD Cdbzon - 99 Oh. D. 177, H L. J. Ch. 610, 
[6S I. T, 498, 88 W- B. 688 

10. Beveraimtary Interest — Acorver of Title 

—Married Women's Proptrly Act, 1882 (43 it 46 
Vict, c, 75), s. 5.] Where a married woman, who 
was at the commencement of the atwye Act con- 
tingently entitled te a share in a fund, snbee- 
Suently acquired a vested interest in it, — Hdd, 
y Kay, J., that the share was not her sepatata 
property. 

Baynton T. OMini (nipra) and Be Thompson 

and Cunon (supra) not followed. Be Aduie's 

Trusts 64 L. J. Oh. 878, 68 1. T. 198, SS W. B. 

[834, W. N. (1886) 163 

11. Vested Interest in Eemainderheeoming 

Interest in Posieeiion after 1882— .iecruer of Title 
—Married Women's Property Act„1882 (45 4 46 
Vict. c. 75), «, 5.] Property to which a married 
woman was, at the commencement of the above 
Act, entitled for a vested interest in remainder, 
and which afterwards became an interest in pos- 
session, is not property "her title to which has 
accrued after the commencement of the Act " 
within the meaning of the above section. 

So held, by Pearson, J. 

Baynlon v. CoUins (_suprd) and Be Thompson 

and Curzon {sapra) not followed. Be Tdckeb. 

Emahcbl V, Parfitt 64 L. j. Ch. 8T4, 6S !•. T. 

[923, 33 W. B, 032, W. IT. (1886) 148 

See also Be Hushes' Tbusts W. R. (1886) 68 

12. Will— Unity of Person— Bequest to 

Husband and Wife and Third Perion — Separate 
Use— Married Women's Property Act, 1882 (45 A 
46 Tict, c. 75), »s. 1, 5.] A testatrix, by her will, 
dated in 1880, gave her residuan personal estate 
" to 0. J. M., and J. H. and E. his wife " to and 
for their own use and benefit absolutely, and 
appointed G. J. M., and J. H. and E. H. bis wife, 
her executors. 

The testatrii died in 1883, after the commence- 
ment of the MarriedWomen's Property Act, 1882. 
J. H. and E. H. were married in 1B64. 

Held, reversing the decision of Chitty, J. (24 
Ch. D. 222, 52 L. J. Ch. 680, 49 L. T. 168, 31 
W. K. 885, 48 J. P. 23, 1883 Dig. col. 177), that 
SB the will was made before the Married Women's 
Property Act came into operatian, it must be 
construed in accordance with the law at that 
time, and that the three residuary legatees were 
entitled to the personal estate as joint tenants, 
C. J. M. taking one moiety and J. U. and B. H,, 
his wife, taking the other moiety between them. 
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J. H. in his own right, and his wife for her sepa- 
rate use. 

How the Court would have construed the gift 
if the will had been made after the Married 
Women's Property Act, 1882, came into operation, 
qussre. Be Mabch. Mandeb v. Harris 

[27 Ch. D. 166, 64 L. J. Ch. 148, 51 L. T. 880, 

[82 W. B. 941 (C.A.) 

13. Will — After-acquired Property — 

Married Women's Property Act, 1882 (45 & 46 
Vict. c. 75), 88. 1, 2^— Wills Act (1 Vict. c. 26), 
8, 24.] Sect. 1, sub-sect. 1, of the Married Wo- 
men's Property Act, 1882, gives a married woman 
power to (Uspose by will only of property of which 
she is seised or possessed wMle she is under cover- 
ture. 

Consequently, notwithstanding sect. 24 of the 
Wills .Act, her will made during coverture is not, 
unless it is re-executcd after she has become dis- 
covert, effectual to dispose of property which she 
acquires after the cov^ure has come to an end. 
Re PtaCE. Stafford v, Stafford (or Price v, 
Stafford) - 28 Ch. D. 709, 54 L. J. Ch. 609, 52 

[L. T. 480, 83 W. B. 520 

Action by married woman for tori>— Joinder 

of husband. 

See Practice — Parties. 7. 

Action by married woman for tort during 
coverture — ^LimitatioiL 
See Limitations, Statute of. 5. 

Iinunction — ^Undertaking as to damages — 

Enforcement. 
' See Practice— Injunction. 2. 

— - Post-nuptial settlement — ^Restraint on auli- 
dpation — Election — Compensation. 
See Settlement — ^After- acquired Pro- 
perty. 4. 

Proof by wife in husband's bankruptcy. 

See Bankruptcy — Proof. 7. 

— Security for costs — Action by married 

woman. 

See Practice — Costs. 13, 14. 

— Settled Estates Act — Examination as to 

consent. 

See Settled Estates Acts. 1 — 3. 

in. HUSBAND AHD WIPE — SEPAEATION 

BSBD — Agreement by Wife not to sue for Besti- 
tuUon of Gonjugal BightsJ] By a deed of separa- 
tion between the husrond, the wife, and a trustee, 
ooQtaimng a recital that the husband and wife 
had agreeid to live separate, the husband cove- 
nanted with the trustee to pay the wife £25 a year 
till their only child should attain twenty-one, or 
die under tlutt age or become chargeable to the 
husband, and to allow her to enjoy all her present 
and future property for her separate use, and the 
trustee covenanted with the husband to indemnify 
him against the debts of the wife, and that the 
nife should not take any proceedings to compel 
him to live with her. The annmty was paid 
until the child died, a minor. The wife after this 
presented her petition for the restitution of con- 
jng|al lights, and the husband pleaded the scpa- 
ration deed. Butt, J., dismissed the petition : — 
Hddf that an agreement entered into by a wife 



m. HXrSBANB AND WIFE — SEPABATION 

JHEED— continued. 
for valuable consideration, and without fraud or 
duress, that she will not take proceedings to com- 
pel her husband to return to cohabitation, is a bar 
to such proceedings : — Setd^ also, that the recital 
of the agreement to live separate, being contained 
in a deed to which the wife was a party, was evi- 
dence of a contract by her to allow her husband 
to live separate from ner, and that after accepting 
benefits under the deed, she could not be heard to 
say that she had not contracted, because the cove- 
nant not to sue was entered into only by the trus- 
tee and not by her. — MarshaU v. Marshall (5 P. D. 
19, 48 L. J. P. 49) approved. Clark v. Clark 
[10 F. D. 188, 54 L. J. F. 57, 52 L. T. 284, 88 
[W. B. 405, 49 J. F. 516 (C.A.) 

2. Covenant^ Absolute, to pay Annuity — 

Adultery by Wife — Condition Precedent- — Inde- 
pendent Covenants — Covenant against Molestation 
— Molestation, what amounts to.] In a senaration 
deed a covenant, by which the husband unaertakes 
to pay his wife an annuity without, restricting his 
liability to such time as she shall be chaste, is good 
and is not against public policy, and the covenant re- 
mains in force and the annuity continues payable, 
although the wife afterwards commits adiiltery. — 
But, senible, per Cotton, L.J., on the authority of 
Evarui v. Omrrington (2 De G. P. & J. 481), that- 
if the covenant liad b^n inserted in the separation 
deed with the intent that the wife might be at 
liberty to commit adultery, the deed would have 
been void. — Covenants in a separation deed, by 
which respectively the husband has covenanted 
to pay an annuity to a trustee for the wife, and 
the trustee has covenanted that the wife shall not 
molest the husband, must be construed as inde- 
pendent covenants in the absence of any express 
terms making them dependent, and therefore a 
breach of the covenant, that a wife shall not mo- 
lest the husband, is not an answer to an action for 
the annuity. — Neither adultery alone by the wife, 
nor adultei^r by her followed by the oirth of a 
spurious child, is a breach of a covenant in a 
separation deed against molestation by the wife. 
— ^But, senible, adultery by the wife followed by 
the birth of a spurious child whom she puts for- 
ward as the child of her husband, especially if 
this is done with intent to claim a title or pro- 
perty to which the legitimate offspring of her 
husband would be entitled, is evidence of a breach 
of a covenant against molestation bv her. — ^By 
Brett, M.B. ; in order to constitute a breach of a 
covenant in a separation deed against molestation 
by a wife, some act must be done by her or by her 
authority with intent to annoy her husband and 
which is in fact an annoyance to him, or at least 
some act must be done by her or by her authority 
with a knowledge that it must of itself without 
more annoy her husband, or annoy a husband with 
reasonable and proper feeling. — Decision of Den- 
man and .Manisty, JJ. (12 Q. B. D. 539, 53 L. J. 
Q. B. 410, 50 L. T. 662, 32 W. R. 718, 1884 Dig. 
col. 202) affirmed. Fearon v. Earl of Aylesford 
[14 Q. B. D. 792, 54 L. J. Q. B. 38, 52 L. T. 954, 
[88 W. B. 881, 49 J. F. 596 (C.A.) 

8. Covenant with Trustees to maintain 

Children — Bight of Child to sue — Cestui que trust 
— Stranger suing on Covenant — Practice — Action 
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— Parties — Mistake — Amendment — Order xvi., cial separation, giving the custody of the two 
r. 2.] To entitle a third person, not named as a youngest daughters to the wife. After this the 
party to a contract, to sue either of the contract- wife applied for increased alimony, which was 
ing parties, that third person must possess an granted by the President, but his decision was re- 
actual beneficial right which places him in the versed on appeal (7 P. D. 168), both the argn* 
position of cestui que trust under the contract. ments and the judgment of the Court of Appeal 

By a deed of separation between husband and proceeding on the footing (though the Court did 

wife, the husband covenanted with the trustees to not expressly decide the point) that the husband 

pay to them an annuity for the use of the wife remained liable uuder the deed to pay for the 

.and two eldest daughters, and also to pay to the maintenance and education of the two youngest 

trustees all the expenses of the maintenance and daughters. He now contended that his covenant 

education of the two youngest daughters, provided was put an end to by the custody of the youngest 

<that the trustees permitted them to go to such daughters being given to his wife : — 

school as the husband should direct, and provided Held, that he was not at liberty to -retain the 

also that the covenants by the trustees were duly benefit of a decision given on the footing that Mb 

observed and performed : provided, also, that the liability under the covenant continued, and at the 

two youngest daughters should live at such place same time to insist that his liability und^ it had 

(being reasonable and proper for the purpose) as the determined, and the appeal was ordered to stand 

husbuid should direct, and should oe maintained over,with liberty to the wife to apply to the Biyorce 

-and educated at his expense, the husband and Court for increased alimony, if she should be so 

wife to have all reasonable access to theuL And advised. Gandy v, Gandy - 80 Ch. D. 57» 64 

i;he trustees covenanted with the husband that [L J. Ch. 1154, 58 L. T. 806, 88 W. B. 808 (CJl.) 

ihey would, during the continuance of the sepa- - „ . . ^ ^ » o . 

Tatfon, keep him ^demnified against aU liabiUty ,. *; -TT ^r*""! '^;, 4f««™«»* -»««»«-!?- 

for the nJntenance of the wife and two eldest ^*^-^ A husBand and wife when before Uie Di- 

^anghters, and against all molestation by them, I°"l9«?J* "^reed that if indioml serration was 

and amt tie wife would not take any proieding^ decreed the wife should Ije permitt«l to «ijoy 

-against the husband for alimony, exiept as afoil- <^1?°8 ^^^ Y" «=«rtaiu furniture. Judicial sepa- 

^dj and that they, the trust^ woSd, on the ^twa was decreed, and the wife took CMBesnon 

husW defraying all the expeiues c<;nneoted °^ *^ furniture The husband and wife afler- 

•therewith,carr^ out his desires Mto the school at ^a^* jesumed cohabitaUon :- 

which the two youngest daughters should be edn- BM,hy Nortt, J., in an action by the wife to 

tjated, and the place \i which they Aould live, and ^^"^^ "i« furniture, tirnt the agreement came to 

would permit tVm, if they so de^ and wifliout anend when cohabitation was r^umed: 

«iy intoference on the pit of the wife, to accept .^^\ *>"?*' »« ^^^ 'J^" '"» «"*!««* to the to- 

any invitation of the hiibaad to reside with hii. ""^T o^'T",^ Sfparation only she took nothing 

6n one of the two youngest daughters subse- '^'^^'i? * ^^ T"? V' ®^' v ^ j' ^^"^^ '****? *" 

^uently attaining sixUjhe huf nd refus^ El^ SXi»k%'l«fri!/XwS: 

any longer to maintain her, whereupon she ^^^^^ "• x^xvuii «v vi*. «#. x:ra, vx ***** tTt iS 

'brought an action, by her next friend, against the L*^ ^ *• **** 

huslMtnd and the trustees of the'separation deed 5. Ward of Court — Custody of CliUdren — 

to enforce the husband's covenant, the trustees Access."] By a deed of separation made* in 1880 
having refused to allow their names to be used as between H., a medical officer in the army, and his 
Plaintiffs, and Bacon, V.C, gave a judgment for wife, provision was made as to the custoay of their 
enforcing the covenant : — Heldj on appeal, that four children (of whom the eldest was eleven and 
upon the construction of the deed, the Plaintiff the youngest three years of age) during liie ap- 
was not in the position of cestui que trust under preaching absence, of the husbcmd in India, after 
the covenant so as to entitle her to maintain the which he was to resume the entire cugtody of 
-action, but liberty was given to her, under the them, but he covenanted that full and free liberty 
Itules of the Supreme Court, 1883, Order xvi., of access to them should be always accorded to 
r. 2, to amend the writ, by adding the trustees, the wife, to the extent at least of her having the 
the wife and the other daughters, or any of them, opportunity of spending one day in every fort- 
es Plaintiffs. night with them. In 1884 he was ordered to 

Touche V. Metropolitan Railway Warehousing Egypt and proposed to take the first and third 

-Co. (Law Bep. 6 Ch. 671) considered. of the children with ^im. Mrs. H. applied for an 

The trustees refusing to be joined as co-Plain- injunction to restrain him from doing so : — 
tiffs the statement of claim was amended by Usld^ by Pearson, J., that H. was bound by the 

onaking the wife a co-Plaintiff : — covenant to keep the children in such a place that 

Hdd, that she had such an interest as entitled Mrs. H. could have free access to them, and that 

her to sue, the deed being an arrangement be- an injunction ought to be granted : — 
tween the husband and wife, and the trustees Held^ by the Court of Appeal, that the covenant 

being introduced on her behalf in order to get did not bind H. to keep the children in a place 

over the difficulty that the husband and wife could where Mrs. H. could conveniently have access to 

not at law sue each other, so that the trustees them, and did not preclude him from taking them 

were to be considered trustees for the wife, and if with him to any place where he might be ordered 

they refused to sue she could sue in equity. in the course of his duties, and that the injunction 

After the separation deed the husband com- must be dissolved, there being no case made that 

mitted adultery, and a decree was made for judi- he was removing them for the purpose of pxevent- 
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DEED — continued. — continued, 

ingMrs. H. from having access to them. Hunt receive only the income of invested income. Be 

v.nxnxT (No. 1) - 28 Ch. D. 606, 62 L. T. 802, Spenceb. Thomas v. Spencer - 80 Ch. D. 188, 

[88 W. B. 167 (CA.) [55 L. J. Ch. 80, 84 W. B. 62 

IV. SUSBAHDAED WIFE— WIFE'S FBOPEBTY *•. Separate Estate— Restraint on Anti- 

Administration Action— Married Woman entitled dpation —Costs — Proceedings improperly insti- 

to share of Small Amount— Separate Examination ^«^^«^-] A married woman who, under a will, was 

and Affidavit of no Settlement dispensed with, entitled to income for her separate use, with a 

Guest v. Neames - - W. N. (1884) 227 restraint on anticipation, instituted (without a 

next friend) against the trustees proceedings in 

2. Chose in Action — Ante-nuptial Parol the course of which she took out a siunmons- 

Agreement to settle — Part Performance — Statute of which was refused : — 

Ii-auds, «. 4 — Gift by Husband to Wife — Banh- Held, by Pearson, J., that the restraint on anti- 

ruptey of Hutband — Title of Trustee.^ On a mar- cipation did not prevent the Court from giving the 

liage it was verbally agreed between the husband trustees liberty to retain their costs or the pro- 

and the wife that a siun of money standing to the ceedings out of the married woman's income. Re 

credit of the wife on deposit at a bank in her Andbews. Edwabds v. Dewab - 80 Ch. D. 159^ 

maiden name should be her separate property. [54 L. J. Ch. 1049, 58 L. T. 422,184 W. B. 62 

Kothing further was done; but after the marriage a o ^ -n ^ ^ tttJ . , ^ 

the money, with the husband's consent, remained „ *r "T" ^T ^^F "t ^^^ IT^'fi ^ 

at the bank in ihe wife's maiden name; and she FT^^I^^^'^oa^t ^ ^1^"^'^^^^^' 

leceived the interest on it for two y^rs after the ^*?5' '^^% ^?^ "^ 1860, bequ^th^ * P^* ^£ *^^ 

marriage, when she drew the money out of the ^'^^ ^^ ^ personalty to hia daughter S., a 

hankT^The trustee in the subsequent liquidation °^^ ^<^^ ^^' ^^^ ^??^^J^' ^^^^ "^ 

of the husband having claimedpayment of the certain compames were allotted to her m respect 

money from the wife a^ part of heihusband's pro- ?L ^? f .T ^f^Tl^^l^ t^nsferred by 

per^:-HeU, by Cave, J. (54 L. J. Q. B. 88, 52 ?'M«o *?LS^ V"^,"^" "^^ ^?' husband a name. 

L. T. 265, 33 W. R. 230), that there had been no \}^^^ ^^^ ""^^^^^ wt ^''®'' ^^^® S^T^T'^ 

soohpartperformancebythehusbandoftheparol J^'"'^ T^ t i!i^ i^^J^*^ S. and her husband, 

oontrict to settle as to take the ca^ out oFthe f' *''^„^?n^oo^°^v^''fv.*^f *l^' on affeckonate 

Statute of Frauds, and, therefore, that the trustee ^I^fJ^^^^^' T?^ the husband died, having 

was entitled to the money subject to the wife's ^J ^"^^'^ bequeathed to his wife a legacy, and 

equity to a settlement, if any.-AcW, by the Court &ltn^tfftn i ^ i°««f?l'"i.*^i ^'^^ •^®; 

of A/peal, without dkding the question on the luf^^ Jf^? ^ftf * ?^® ^^^^ t^^^^" '^'""^ 

Statiteof Frauds, that there had^been a gift of J^f ^1''°.^.'^'' *^^ '^^'^'^-^vf-^^P* ^®^^?w 

the money by the husband to the wife after the ^^i^^'/'LT.?;"'^? ^VV^'t'* appeared that 

marriage ; thlt he had become a trustee of it for ^f ^^ "^tU^^^ ^IJ'^a-a ^J^J'^^'^^^^^^ 

^^^ ol^ii^ a^r^^^*^ r.w.r^^,.f^ . o«^ ♦»>«* «««o^ ^^ ^^ V^7 ^ ^^r tho dividcuds of certain other 




BouTH. ifeWnrfEHEAD - 14*(l.BDf419, [e^ned to ^ the bwks as ha^^ 

[64 L. J. Q. B. 240, 52 1. T. 597, 88 W. B. 471 ^^^it.!^ Tftlt' \^Ja\'^'^^^ reference wa» 

•■ ' r49 J P 406 rCA \ discontmued after that date. The wife died a 

L . <^. suo v^«^«; few days after her husband, and the question was 

8. — Investment, uruiuthorized — Separate whether the shares, which still remained in specie. 

Estate — Restraint on Anticipation — Conveyar^ying formed part of her estate or of her husband's : — 

Act, 1881, «. 39.] Trust funds to which a mar- Hetd, by Kay, J., that the mere transfer of the 

ried woman was absolutely entitled, but subject shares into the husband's name was not per se 

to a restraint on anticipation, were invested upon evidence of a gift of the same to him ; that the 

mortgagesof leasehold property, one of which, not burden lay upon those who represented him to 

bemg authorized by the trusts of the settlement, shew that the wife had given him the shares, 

the trustees proposed to call in. which burden they had not dischaiged : and that 

The Court, being satisfied that it would be for the shares must, therefore, be treated as forming 

the benefit of the married woman, made an order, part of the wife's estate. 

<m her application, permitting the investment to After the above decision, it appeared that during 

continue unchanged. Re Wbight's Tbusts the wife's lifetime other shares were allotted in 

[15 L. B. It. 881 respect of the original shares, and that the hus- 

M « . .. .,. .. J J ^. . band disposed of them and made a profit of £177:— 

^*LZ:7.^T/!^ "^ "^^T^^T S^ ^f"^' ^^^^' ^y ^^y, J.. that this sum belonged to the 

^TZt^'^f^'^^'^ A ^ ^'**^' ^^^ ^' ^^'« ®8*at«' ^^ proceeds of sale being an accre- 

S^-^^^^t '^ and personal estete, after tion, and following the original s&res. Re 

provichng an annuity, to be accumulated during Qubtis. Hawes v. Cubtis - 52 1. T. 244, 

the life oi hiB wife, after her death he gave the mr w /'1ftftJ>^ qq rI 

capital to his chUdren ; he directed that the shares _ . ^^ * ^ * ^ ^^ *^' **** 

of his daughter should be for their separate use, Election. 

without power of alienation or anticipation during ^^ Election. 2 — 5. 

^%^&Bli£e:— Equitable tenant for life— Right to receive 

Meld, by rearson, J., that his married daughters rents. 

during the life of their mother were entitled to ^e Settled Land Acts. 2. 
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IV. HXTSBAITD ARS WIPE— WIPETS FBOFEBTT 

— ccmtinued, 

Joint investments — Survivorship. 

See Banker. 1. 

Married Women's Property Acts. 

See HusBAKD and Wipe — ^Married Wo- 
men's Property Acts. 

— Mortgage by wife — Duty of mortgagees to 
inquire as to settlement. 
See MoRTOAGE — ^Priority. 9. 

Power — ^Perpetuities — Remoteness. 

See Power. 9. 

Restraint on anticipation — Judgment sum- 
mons. 
See Arrest. 1. 

Separate estate vested in trustees — Judg- 
ment — Receiver. 
See Practice — ^Receiver. 6. 

Separate property in possession of husband — 

Reputed ownership. 

See Bankruptcy — Order and Disposi- 
tion. 4. 

Stock — Injunction to restrain transfer — 

Undertaking as to damages. 

See Practice — Charging Orders. 

HXrSBAED Am) WIFE— A'^tion against— Affi- 
davit as to documents. 
See Practice — Discovery^Documents. 
3. 

Marriage settlement. 

See Settlement. 

Married woman a " bare trustee " — ^Trust for 

sale. 

See Vendor and Purchaser — Convey- 
ance. 2. 

— Married woman cestui que trust — Concur- 
rence in breach of trust. 
See TrustRe — Liabilities. 2. 



INCOXE — ^Professional man's — Setting aside, for 
creditors. 
See Bankruptcy — ^Assets. 2. 



INCOME TAX. 

See Revenue. 



1—5. 



INDECENT EXPOStJBE —Public place. 
See Criminal Law. 11. 

INBEMNITT— Claim agamst third party for. 
See Practice — ^Third Party. 

Stake-holder — Objection by claimant indem- 
nifying to interpleader issue. 
See Interpleader. 



I. 



ULEOALITY-^Agreement. 

See Contract. 7 — 10. 

Apothecaries Act— -Unqualified person — 

Right to sue. 

See Medical Practitionkr. 

Contract not under seal — Corporation. 

See Public Health Acts. 3, 4. 

Payment of bankrupt's money to stifle cri- 

miual prosecution. 

See Bankruptcy — Trustee. 6. 

Unregistered company. 

See Company — Unregistered Company. 

IMPEOVEMENTS— Mortgagee— Expenditure by, 
after redemption decree. 
See Mortgage — Mortgagee in Posses- 
sion. 2. 

Settled estate — Tenant for life. 

See Settled Land Acts. 4, 5, 8. 

Tenants' — Compensation. 

See Landlord and Tenant — ^Improve- 
ments. 



IKTILRT—Custody— Habeas Corpus— -BQ d; 37 
Vict. c. 12, 8. l-^udieature Act, 1873 (36 <fe 37 
Vict, c. 66), s. 25, svh-s. 10.] In the exercise of 
its discretion under 36 & 37 Vict. c. 12, s. 1, and 
s. 25, sub-s. 10 of the Judicature Act, 1873 (36 
& 37 Vict. c. 66), the Court will look at all the 
surrounding circumstances before they will a'6eede 
to the application of the father of a female child of 
tender years to remove her from the custody of 
the mother and other relations whose conduct 
with regard to the child is unimpeached, and 
place her under his control. — A mariner who had 
no fixed home, and who had already married a 
woman who left him and weut to America more 
than seven years before and (as he said) died 
there, went through the ceremony of marriage 
with another woman at a registry-office at Ports- 
mouth. Shortly after her marriage, the second 
wife, being informed by a stranger that she bad- 
received a letter from the first wife after the 
ceremony at the registry-office, quitted her sup- 
posed husband, and went to reside with her 
parents at Southampton where she gave birth to 
a female child. She afterwards t^k proceed- 
ings against her husband for bigamy ; out, for 
want of proof that the first wife was living at 
the time of the second marriage, these be»uue 
abortive. — The child having reached the age of 
nine, the father (without shewing any efforts to 
ascertain whether his first wife was living or not) 
applied to a Judge at Chambers for a habeas 
corpus to obtain its custody. The Judge zefused 
the application. The father appealed. — The 
Court, not being satisfied that the second was a 
valid marriage, or that the father was in a posi- 
tion properly to maintain and educate the iSnld, 
Held, by Lmdley, L.J., and Butt, J., I^at the 
Judge had wisely exercised his discretion, .and 
dismissed the appeal, and also that the £Bkilure of 
the prosecution for bigamy was not entitled to an}' 
weight upon a motion of this kind. Be Ethel 
Brown (or Be Bowe) 18 Q. B. D. 614» 91 L. T. 

[793, 88 W/E. 79 

2. Custody — Chmrdian — Nationality — 

Jurisdiction — Grandchild horn Abroad of natural- 
horn British Subject — Status of British Subject — 
7 Anne, c, 5 — 4 Geo. 2, c. 21, s. 1—13 Geo, 3, c. 21, 
8. 1 — International Comity."] If an infant be bom 
abroad whose paternal grandfather was a natural- 
bom British subject, the Court has jurisdiction to 
appoint a guardian of such infant, although the 
infant is resident abroad and has no property in 
this country. 

A Freijchwoman, who was the mother of such 
an infant, and entitled by the law of France to 
the status of natural guardian of the infant, was 
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IHTAITT — eontinaed. 
not ft person vbo Tould liave been 
guardiSia if she and the infant had b«en domiciled 
in England, and she had brought proceeding in 
the PSinoh Coarts for the appointment of goM- 
diana, vhioh pioceedingB had been directed to 
stand over nntil it shonld be ascertained vhat 
coarse the English Oourta would adopt ;— 

Beld, by Kay, J. (52 L. T. 846, 33 W. R. 724), 
that thin was a cose in which the English Court 
should ezsTcise its jurisdiction; and a guardian 
of the infant appointed aocordinely ; and held by 
the Conrt of Appeal, that under the circmnstiinces 
the decision of the Conrt below «(w right, fle 
WiLLorasBT (ui Ihtant) 30 Ch. D. SH 64 I. 
[J. Ch. 1122, 33 W. B. S50 (C.A.) 

S. Edueaticm — Jmi*dielion.'\ lo&nts 

interested in real estate in England, whose father 
was dead, were living in charge of their mother, 
who ma resident out of the jnrisdiction, and was 
one of their testamentary guardians. At the in- 
stance of their other two gnardiana an order iras 
nude declaring in what Mth they ought to be 
edticatad. Be Montaoc. Ee Wbocqhton. Mon- 
tagu t>. FuTDfa 83 Oil. D. 32, 51 L. J. Ch, 397, 
[33 W. S. 328 

1. Ihitttenatice — Aaeumulaiioni for 

Taeniy-one t/ean — Tenant for Life — ■Infant re- 
inaiiKlerTWin.] A testator devised to trustees real 
estates prodneing an estimated inoome of £1300 a 
year, In trust to accumulate the rents and profits 
at oraupoond interest for a term of twenty-one 
yeai^ and at the end of tbe said term, or ae soon 
as oinmiDitanoeB would permit, to lay out the ao- 
coioalatioQB in the purchase oflands, to be settled 
eabjeot to the said traat term to the use of A., for 
life, remainder to B., the eldest son' of A., for life ; 
remainder to B.'b first and other sons in tail male ; 
remainder to A.'s younger sons (then in being) 
sDCOoaiTely, for life ; with like remainders to 
theii drBt and other bods in tail male reepec- 
tiTely ; with several remainders over. The teeta- 



> be invested in the purchase of lands, to 
settled to the like uses as were thereinbefore 
directed, in relation to the aooomnlations of the 
rent* and profits of the lands comprised in tbe 

The directions as to Eu^umulation contained 
in the wiU were repeated in the codicils. A.'s 
sons wore minors. An application was made on 
behalf of tbe eldest for an allowance to A. out of 
the rents, profits, and inoome, for the maintenance 
of the sons, on the ground that A.'s own means 
were not sufBcient to enable him to educate and 
maintain them suitably to their prospective posi- 
tion. The acotunnlations at the espiration of the 
term would, as was oaleulated, exceed £160,000 : 
Held, affirming the dcciainn of the Vice-Cbancellor 
(13 L, R. Ir. K72, 1884 Dig. col. 210), that Ibo 
Conrt had no power to alluw maintenance out of 
the rents directed to be accumulated. Havelock 
V. Havelock (17 Ch. D. 807, 50 L. J. Ch. 778. 44 
L. T. 168, 29 W. B. 859) disoussed and disap- 
proved of. Keuhs c. Kemmis IB I. B. Ir. 90 
[(C.A.) 

8. MatnUnance — Paet—Past Aceumula- 

tiom^Conveyancing Aet, 1881 (44 it 45 Vict. 



IITFAITT — continued. 



apply past accomalations of income in payment 

of past maintenance. (But see memorandum, 
W. N. (18B4) 242.) Be Pitts' SETTLBimrr. 
CoLLWB r. Pnrs W. S. (1884) KU, Stt' 

6. MaintenaTme — - Contingod Legacy to 

Infant — Intermediate Inoome — GonveyaHning Aet,. 
1881 (14 A 45 Vicl. c. 41). t. 43.] Beet. 43 of the 
Conveyancing and Law of Property Act, 1881, 
empowering trustees to apply towards the main- 
tenance of an infant the moome of property held 
in trust for blm contingently on bis attaining the 
age of twenty-one years, does not authorize tbe 
allowance of maintenance where, apart from the 
Act, the infant on attaining twenty-one would 
only be entitled to the l^acj without interest. 

Decision of Kay, J. (28 Ch. D. 291, 54 L. J. 
Ch. 212, 51 L. T. 891, 33 W. B. 334), affirmed. 



Hiu. V. Orant 29 Ch. D. 3S1, H L J. Ch. SIO, 
[52 L. T. 707, 93 W. B. til (OA.) 

7. Maintenance — Juriadietion — Ditert- 

tian of Tmiteei.'] A female infant was entitled 
contingently on her attaining twenty-one, or 
marrying, to a fund of which her deceased mother 
had been tenant for life. The trnstees had power 
to "apply all or any pMt " of the income (about 
£538 a year) for her maintenance and education. 
On a Btunmons in tbe matter of the infant, 
Bacon, V.C, held that be bad jurisdiction Co oon- 
trol tbe discretion of the trustees as lo tbe qnanifim 
to be allowed, and made an order on tbem lo pay 
£400 a year to the father for her maintenance and 
education. The trustees appealed, and in answer 
to an inquiry by the Court stated llieir intention 
to allow £250 to the father for her maintenance 
and education ;— 

Held, that the order of the Vioe-Ctianeellor was 
irregular, and must be diucharged, the Court 
having no jurisdiction on a eummons in the 
matter of an Infant to make any order for pay- 
ment by trustees or other persons. 

Whether the Court could control the discretion 
of the trustees as to the amount to be allowed for 
maintenance and education, so long as such dis- 
cretion was honestly uierciscd, gujere. Be Lopt- 
HOOBE (AN Ikfant) 89 Oh. D. 981, 54 

[I. J. Ch. 1087, 53 L. T. 174, 33 W. B. 668 (CJl.) 

8. Property — Meal Properly — Leaie — 

Surrender of—U Geo. 4*1 Will. 4, c. 65, n. 12, 
14.1 1^^ provisions of the Act II Geo. 4 d; 1 
Will. 4, c. 65, for the surrender of a lease to which 
an infant is entitled, apply to a lease to which an 
infant is only bcneQcitJly entitled, the legal estate 
beine vested in a trustee for him. He G-bhtiths 
(<uf Infant) 89 Ch. D. 248, 64 L. J. Ch. 742, 53 
[ I. T. 292, S3 W. B. 78B 

0. Ward of Court— Leave to take Ward of 

Court out of the Jariidiction-I A resident in 
Jamaica died leaving two cliildren, who were bom 
there, and resided there with their mother till 
1875, when the elder, a daughter, was sent to 
England to be edncated. The mother came to 
England in 1876 to place her son at school, and 



returned lo Jamaica u 



In 1880 she CE 
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IHTAHT — eofUinued, 

to England to tee her children and had remained 
there, the daughter, npon leaving school, liying 
with her. Wim the above exceptions the mother 
had always lived in Jamaica, and regarded it as 
her home. She now wished to return thither per- 
manently, and to take with her the daughter aged 
twenty ^ears and three months, the son, who was 
apprenticed to an engineer, remaining in England. 
The children were wurds of Court, and the mother 
had been appointed by the Court sole guardian : — 

Held, by Kay, J., that the Court would not 
allow a ward of Court to be taken out of the juris- 
diction except under very special circumstances, 
and that there were not in the present case any 
such special circumstanoes as would justify giving 
thepermission : 

Hddj on appeal, that leave may be given to 
take a ward out of the jurisdiction without a case 
of necessity being shewn, the Court having only 
to be satisded that the step is for the benefit of the 
ward, and that there is siufficient security that 
future orders will be obeyed. Leave was accord- 
ingly given upon a relative resident in England 
beii^ appointed guardian along with the mother. 
Me Callaghan. Elliott v. Lambebt 28 Gh. D. 

[186, 64 L. J. Ch. 292, 68 L. T. 7, 88 W. S. 167 

[(C.A.) 

10. Ward of Court — Practice — Dividends 

of Minors* fortunes paid to Father,"] Order to pay 
the accrued, and future dividends of minors' for- 
tune to their father, he undertaking to apply the 
dividends to the maintenance, clothing, and educa- 
tion of the minors ; the Court being satisfied that, 
under the circumstances of the case, such order 
would be for the benefit of the minors. Re Birch's 
Tbusts - - - - 16 L. B. Ir. 880 

-^— Administration — ^Right to, at expense of 
estate. 
See Pbaotiob — Chambers. 3. 

— Defendant — ^Withdrawal of defence — Affi- 

davit. 

See Practice — Motion for Judgment. 
3. 

Executor, payments by, for benefit of — In- 
terest. 
See Interest. 2. 

— Infants' Custody Act — Petition in forma 

pauperis. 

5ee Practice — Pauper. 1. 

Larceny by — Bailee. 

See Criminal Law. 12. 

— Property — Settled estate — Infant with 

powers of tenant for life. 
See Settled Land Acts. 6. 

— Settlement by — Contingent interest vesting 

after 1883. 

See Husband and Wife — Married 
Women's Property Acts. 2. 

-^— Small sum in Court payable to — Post Office 
Savings Bank. 
See Practice — ^Payment out op Court. 

Ward of Court — Custody — Access — Separa- 
tion deed. 

See Husband and Wife — Separation 
Deed. 5. 



nWOEHATIOH— Attomey-Gteneral — Penalty- 
Appeal. 
See Practice — Appeal. 5. 

Attorney-General of Duchy of Lancaster^ 

See DocHY of Lancaster. 

Criminal — ^Newspaper — Libel. 

See Criminal Law. 15. 

INHABITED HOUSE DUTY. 
See Revenue. 6, 7. 

IKHEBITAKCE — Ex parte paternd or ex parte^ 

maternd. 

See Descent. 
Trinidad — Status of children bom befora 

marriage. 

See Colonial Law. 12. 

nrjiiKCTioN. 

See Practice — ^Injunction. 

Breach of covenant — Acquiescence — Da- 
mages. 
See Covenant. 1. 

Fouling stream — Quia timet action. 

See Nuisance. 2. 

< Infringement of patent. 

See Patent. 2. 

Interference with railway siding. 

See Railway Company. 12. 

Interlocutory — Combination to effect unlaw- 
ful object 
See Conspiracy. 

Interlocutory — Newspaper — Property itt 

title. 

See Newspaper. 

Mandatory — Public Health Acts — Nuisance- 

— Compensation. 

See Public Health Acts. 9. 

Nuisance — ^Pollution of well — Underground 

water. 

See Water." 4. 

Nuisance by rural authority — ^Dissolution of 

rural authority. 

See Local Government. 2. 

Obstruction of light. 

See Light. 3 — 5. 

Partnership action — Contract — ^Evidence of 

partnership. 

See Partnership. 2. 

Publication of letters. 

See Letters. 

Telegraphic address — Jurisdiction. 

See Trade Name. 1, 

■ To restrain publication of proceedings m 

Court of justice. 
See Defamation. 1. 

To restrain building — Sale of superfluous^ 

lands. 

See Lands Clauses Act. 13. 

To restrain Scotch actions against company 

in liquidation. 

See Company — ^Voluntary Winding-up, 
6. 

To restrain use of steam-roller so as to 

damage gas pipes under road. 
See Highway. 10, 
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ISTaifCnOK— continued. 

Water-rate — Dispute as to annual value — 

Jurisdiction. 

See Waterwobks Clauses Act. 3. 

INLAND REVENUE. 

See Revenue. 

INN — Licence — Division of County for granting 
Licences — Island in Bristol Channel — Jurisdic- 
tion.'] H. had a house on an island in the Bristol 
Channel, and had for thirty- eight years, without 
having a justices* or excise licence, sold intoxicating 
liquors to all visitors there, no other house being 
on the island. He was summoned for selling with- 
out a licence : — Held, by Mathew and Smith, JJ., 
that the island was part of the county to which it 
was nearest, and that the licensing justices of any 
division of the county had jurisdiction to grant 
the ordinary licences to sell intoxicating liquors 
there. Wright v, Habbis - - 49 J. P. 628 



2. 



Licence — Renewal — General Annua I 



Licensing Meeting — Proceedings where no Notice 
of Opposition — Objection not made in open Court 
—Licensing Act, 1872 (35 i& 36 Vict. c. 94), s. 42.] 
By sect. 42 of the Licensing Act, 1872, justices at 
the general annual licensing meeting shall not 
entertain any objection to the renewal of a licence, 
or take any evidence with respect to the renewal 
thereof, unless written notice of an intention to 
oppose the renewal has been served upon the 
holder of the licence in the prescribed manner: 
** Provided that the justices may, notwithstandincj 
that no notice has been given, on an objection 
being made, adjourn the granting of any licence 
to a future day, and require the attendance of the 
holder of the licence on such day, when the case 
will be heard and the objection considered, as if 
the notice hereinbefore prescribed had been given :*' 
— Held, that an objection to the renewal of a 
licence made privately to justices before they came 
into court at the general annual licensing meeting 
was not a good "objection made'* within the 
meaning of the proviso to sect. 42, and that, there- 
fore, the justices had no power to adjourn the case. 
Reg. v. Merthyb Tydvil JJ. Reg. v. Bishop 
[14 Q. B. D. 684, 54 L. J. M. G. 78, 49 J. P. 213 

3. Licence — Renewal of in-door Beer 



Licence — Objections — Valuation of House — Juris- 
diction as to renewal Licence."] Where an in-door 
beer licence which had been renewed since 1869 
was refused to be renewed by the licensing 
justices, on the ground that though the house was 
of suflBcient annual value when the application 
was heard at the adjourned annual meeting, yet it 
had not been so on the 25th Aug., the date of the 
original general annual meeting, the value having 
been increased during the interval: — Heldj by 
Grove, Hawkins, and Smith, JJ., that the justices 
had exceeded their jurisdiction, and a rule for 
WMinc?amtt8 was made absolute. Reg. v. Montagu 

[49 J. P. 55 

INNKEEPER— Liability— Relation of innkeeper 
and guest, what constitutes. Hancock v. Rand 

[46 Amer. R. 112 (IT.S.) 



2. 



Liability for loss of guest's property — 



Contributory negligence — Neglect of guest to bolt 
door of his room. Mubchison v. Sergent 

[47 Amer. E. 754 (U.S.) 



INQUEST — Destruction of body to prevent — 
Coroner's jurisdiction. 
See Criminal Law. 2. 

INQUIRIES. 

See Practice — ^Accounts. 

Administration action — ^Application of in- 
come of unauthorised investment. 
See Executor — Actions. 8, 

INQUISITION— Lunacy. 

See Lunatic. 3, 4. 

INSANITT. 

See Lunatic. 

INSPECTION— Documents. 

See Practice — Discovery — Documents. 
Trinity Masters — Application before hearing. 

See Practice — ^Admiralty. 8. 

INSTRUMENT — Order to execute— Non-com- 
pliance with. 
See Practice — Judgment. 6. 

INSURANCE, FIRE— Loss caused by act of in- 
sured himself whilst insane— Policy held en- 
forcible. Karow v. Continental Insurance Co. 

[46 Amer. R. 17 (U.S.) 

Policy — Assignment — Void against credi- 

tors. 

See Fraudulent Conveyance. 2. 

INSURANCE, LIFE— Contract conditioned to be 
subject to any by-laws thereafter to be enacted. 
Supreme Commandery, &c., v. Ainsworth. 

[46 Amer. R. 332 (U.S.) 

2. Insurable Interest — A son-in-law has 

no insurable interest in the life of his mother-in- 
law. RoMBACH V. Piedmont Insurance Co. 

[48 Amer. R. 239 (U.S.) 

Bankruptcy — Examination of debtor to 

enable insurance to be effected on his life. 
See Bankruptcy — Examination. 1. 

Company — Income Tax — " Annual profits 

or gains." 

See Revenue. 3. 

Policy — ^Bequest — Right to bonus. 

^66 Will — Construction. 33. 



Policy — Bonuses — How applied. 
See Settlement — Construction. 



1. 



INSURANCE, MARINE — General Average — Ex- 
penses of reshipping Cargo and of Ship leaving 
Port of Refuge!] A ship on a voyage having 
sprung a dangerous leak, the captain, acting 
justifiably for the safety of the whole adventure, 
put into a port of refuge to repair. In port the 
cargo was reasonably, and with a view to the 
common safety of ship, cargo and freight, landed 
in order to repair the ship. The ship was repaired, 
the cargo reloaded and the voyage completed : — 

Held, affirming the decision of 'the Court of 
Appeal (13 Q. B. D. 69, 53 L. J. Q. B. 385, 
50 L. T. 799, 5 Asp. M. C. 232, 1884 Dig., col. 219), 
that the cargo owners were not chargeable with a 
general average contribution in respect of the ex- 
penses of reshipping the cargo. 

Atwood V. Sellar (5 Q. B. D. 286, 49 L. J. Q. B. 
515, 42 L. T. 644, 28 W. R. 604) discussed. 
SvENDSEN v. Wallace - 10 App. Cas. 404, 

[54 L. J. Q. B. 497, 52 L. T. 901 (H. L., E.) 

2. Insurable Interest in Goods at Pur- 

chaser's Risk — Sale of Goods '^fo.b.'*] D. sold to 

H 
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ISSVBAirCX, XABIKE— conCinued. 

B.201) (oca of German sugar "f,o,b. Hamburp;; 
pajuieot by caah in London in elchanga for bill 
ofladiag;: the piico to be variable acxirding Ui 
tba peicentase of iaceh&rine matter which was 
not to eiceea or fall ehort at certain limits. B. 
lewld to Uie Beapondeut the same quHutit; at an 
incteMed price, but otherwiBe upon aimilar terms. 
D. also Bold to the KcBpondeot 200 tons upoci 
aimilaf terms. To fulfil these contracts 390 tons 
(being ten tons short) wore uhipped in hags on 
one vessel at Hamburg for Briatol, no baji;s being 
set apart for one contract more than the other. 
Each bag was markci with its peroentage of 
saccharine mSittcr, and bills of lading with marks 
corteoponding with the bags were sent to D. to be 
retained till payment in accordance with the 
coutraoti. The Respondent waa insured in'float- 
ing policies upon "anj kind of goods and mer- 
chandises " between Hamburg and Bristol, and 
duly declared in respect of this cargo. The ship 
sailed from Hamburg for Bristol and was lost. 
Alter teceiviug news of tbe loss D. allocated 2000 
bags or 200 tons to B.'s contract, and 1300 bags 
or 190 t«nfl to the other contcaot. In an action 
upon the policies : — 

Held, afBrming the decisioa of the Court of 
Appeal (12 Q. B. D. 564, 53 L. J. Q. B. 356, 
51 L. T. 149, 5 Asp. M. C. 294, 1884 Dig., 
col. 220), that the Bales being " f.o.b. Hamburg " 
the sugar was at the Kespondent'g risk aft^r 
sbipmeiit ; that he had an insurable interest i 
and that the underwriters were liable, lnai 
Stook - 10 App. Cu. 263, fifi L. J. «. B. GB2, 
[SS L. T. 821, 33 W. B. STT (S.L., E.) 

8. IntariAU Jnterest — Murlgageta — Iti- 

fttrance a^aimt ofcmrfuie Total Lois — Conitttictive 
Tolal Lou becoming abioltUe,'] The mortgagees of 
a ship agreed with the mortgt^rs to effect an in- 
surance on the ship at the mortgagors' eipenae, 
the polic; to he held by them as a part of the 
security. After the ship had sailed, the morf^ 
ffagees effected an insuriiuce against absolute total 
kias onlj. On the voyage the ship was driven 
ashore in a gale, end having become a constructive 
total loss, notice of abandonment was given by the 
mortgagees to the underwriters. The mortgagors 
immediately gave notice that they would look to 
the mortgagees as if they were their underwritors 
for a full insoronoe, and reoovered from them the 
full value of the ship. The ship remained for two 
months exposed to the perils of the sea, when she 
became a complete wreck, and was then sold 
wiUiout prejudice to the rights of the parties. 
After the sale, but before this action, the mortgage 
was paid off. 

Meld, by Matbew, J., in an action by the mort- 
gagees against the underwriters claiming for an 
absolute t«tal loss ; (1), that the mortgagees, 
though their mortgage had been paid off, had an 
insurable interest in the ship, 'the mortgagors 
having ceded to them their rights under the 
policy when they were paid the full value of the 
iihip ; and, (2), that as the ship when eoH bad 
become an absolute total loss from perils which 
were continuous, the plaintiff's were entitled to 
recover. Lbvy & Co. i!. Meechamts Mabine In- 
KUBABCE Co. - - - 62 L. T. 263. 



I msUBAnQE, lUSIHE — continued. 

', Allured to employ a particttlar Lighterman,'] On 

I eluded risks on crafts and lighters, underwriters 
j to the knowledge of the Ftaintiffs charged a 
I higher rate of premium where the insurance vraa 
, with no recourse against lightermen (which meant 
I whero the lighterage was done on the terms that 
I the liability of the lightermeu was to be less than 
I that of common carriers, namely, for negligence 
I only), than they chained where there was such. 
I recourse and tho liability of the lightermen was 
' to be' that of common carriers. The Plaintifl^ 
effected with the Defendant, a Lloyd's under- 



waa not with no recourse against li^ 
the time of effecting such policy the Flaintifis 
bad an arrangement with one H., by which he 
was to do all the Flaintifis' lighterage ou the 
terms that he was only to be liable for negligence : 
—Held, that if the Plaintiffs mtended that the 
goods so insured should he landed under each 
arrangement with H., it was a fact which a pru- 
dent and Biperieneed underwriter wonld take into 
consideration in estimating the premium, and 
that therefore a jury wonld be justmed in finding 
that the non-communication of it to the Defendant 
was the ooncealmeut of a material &ct which 
vitiated ihe policy. A mere disclosure of the 
existence of suoh arrangement to the Defendant's 
solicitor is not notice of it to the Defendant 
Tate & Sons v. Utslof ~ IS Q. B. D. 3B8, 
[M I. J. Q. B. £92, 53 L, T. G81 (G JL.) 

5. Mutual Inivranct — No dawqted Foli- 

ciea—Sitoppd— 30 Vict. a. 23, ««. 7, 9— SB Vid. e. 6, 
s. 2.] Where a member of a mutual ship insuntnce 
company, afterwards converted into a limited 
company, has vessels on its books as insured, and 
pays calls, end otherwise acts as if he were a 
member of i^e company, be is, in any action' 
btought against him by the united company for 
calls on losses, estopped from denying his liiAitity 
and from setting up either any irregularity in the 
transfer from the one company to the other, or 
that the losses were paid without any stamped 
policies being entered into, in contravention of 
30 Vict. c. 23, s. 7. 

The decision of Mathew and Day, J J. (52 L. T. 
898), affirmed. Babbow Motoal Ship Instbanob 
Co. i, AsBBURNEB - 64 I. J. Q. B. S77 (CjL) 

6. Policy — Deviation from course indi- 
cated in — Forfeiture, Sntdee k. Atlamtic Li- 
stiRAHCE Co. - - 47 Amer. B. 29 (F J.) 

7. Time PoUey — MeTitorandum agaiml 

Average under 8 per cent.— Adding diitinct tue- 
ceieiye Lones icgether.'] In a time policy of 
marine insurance the ship was warranted free &om 

under 3 per cent unless general, or the 
stranded, sunk or burnt:— JleM, by 
J., following Blacketty.Soyal Exchange 
- Co. (2 C. & J. 214, 1 L. J. Ex. 101). 






but in the aggregate amounting to more than 3 
per cent, were not within the eiception and were 
to be borne by the underwriters. Stbwabt 
& Co. V. Mehchasts Mabinb Insurance Co. 

[14 Q. B.I>. GfiS, 64 L. J. Q. B. 887 
[aerened by C A., W. N. (1896) 211] 
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UBUBAITCE, JUXmZ—amlimKd. 

8. Tiiae Policy — Jnmiraiwe of Chartemd 

Freight — Duration of Riik.'] A eharterpart j 
provided that in the event of certain specified 
accidents, and tlie ehip becoming iucepable of 
proceeding, pajmeDt of hire should cease until 
she VBs capable of resDining her vojage. An 
insurance on chartered freight was effected, 
wherebj the inanrcre undertook to pay loes of 
hire wtuoh might aiiae on the claose of the □liaitei'- 
party for accidents occnrring during a certain 
period, which included the period for which tiie 
vessel was chartered. An accident did happen 
daring this period, bat it was not disccvercd^ iior 
was any loss of hire incurred, until after the ex- 
piration of such period. Held, by Grove, Uanisly, 
and Lopes, J J., that the underwriter was not liable 
for ancn loss of hire. Houoh & Co. v. Head 

TM L. J. Q. B. 2H, S2 L, T. 861, 33 W. R. 4S8 
<A]STmed b7 C. A., Se L. J. a. B. 43, 34 W, R. ISO) 

9. TofalLotI, ConitTUcfive—Be-insuTance 

— NoUce of Abandonment — Suing and Labouring 
ClauM.'} Upon a construotive total loss happen- 
ing to the ship insured, notice of abandonnieut 
need not be given to the underwriters of a policy 
of re-inenrance. The owners of a ship insured 
lier for twelve months in an ordinary Lloyd's 
policy, which contained a suing and labouring 
clause. The underwriterB of the Lloyd's policy 
re-intnred themselves with a French company 
whiohie-ioeareditseJf with the Defendants. The 
pcJi^ underwritten for the French company by 
the DefendajitB was for £1000, bound them to pay 
as might be paid on the original policy, waB to 
cover the risk of total loss only, and contained a 
sninK and labouring clause. Whilst the policy 
was in force, the ship went ashore and was much 
damaged. Her owuets gave notice of abandon- 
meat to the nnderwritera of the Lloyd's policy, 
bat notice of abaadoameut was not given to the 
Defendants ; the underwriters of the ship itlti- 
mately settled with her owoers at S8 per oent. 
They expended mote than £5000 in floating the 
ship, and sold her to a builder, who repaired her 
at a ooet of £9000, and resold her for £11,200. 
The oost of floating the ship (aftfc deducting the 
price paid by the shipbuilders) being added to 
the 88 per cent represented a loss of 112 percent. 
In an action by the French company as re-insurera 
against the Defendants : — Held, thai a constructive 
total loss had occurred, and that as the Defen- 
dants hod bound themselves to pay as might be 
paid on the original policy, they were liable to 
the extent of £1000 ; but that they could not bo 
held liable for mom, as the undernriters of the 
Lloyd's policy were not the " &ctors, servants, or 
assigns of the Ftaintiffi within the meaning of 
the suing and labouring clause, and that the | 
Defendants were not liable, at least by virtue of 
that clause, for any part of the expenses incurred 
in floating tho ship. TJzielu v. Boston Mabine 
Iksdbahce Coupani - - IS Q. B. D. 11, ' 

[H L. J. 0. B. 142, S8 L. T. 787, 
[SS W. R. Z93 (C.A.) 
nSURAirCE — Railway passengers' assurance — 
Refercnoe — Staying proceed lugs. 
Bea Pbaotick— Statinq Pboceedinos. 5. I 

ntTBREBT— a«((— fl. 8. a, issa, App. h., I 

Form 1, 8.] HUd, by Chitty, J„ that where ; 



I IHTEBE3T — continued. 

I costs are given by a judgment and taxed, interest 
on such costs runs from the date of the judgment, 
I and not from the date of the taxing master's 
J ccrtiBcate. 

I Landowmers' W. of England Co. 'v. Athfard 
(83 W. B. 41) followed. Be London Whabfino 
(or Weasfaqe, or WttAEp) AKn Wabkhocsmo 
^ Co. - - H L. J. Ch. 1137, B3 L. I. US, 

I [S3 W. B, 836, W. H. (ISSG) 163 

a. Executor — PaymerAs for benefit of 

Infant.} Interest oill not be allowed on volun- 
tary payment made by an executor for the beneflt 
of an infent who is entitled to the income of a 
, fund, which bae been paid into Court, until 21, 
I and to the corpus after tliat age. .fie KiMO 

[W. IT. (1886) ITS 

Bill of sale — Lump sum. 

See, Bill op Sale — F0BMAI.ITIES. 3. 

Compenaatiou . under Artizans' Dwellings 

Act. 

See Artizans' DwELLisas Act. 

Executor — Advances by. 

See Executor — ADiaNiBTHATiO!r. 5. 
Foreclosure action — Form of order- 
See MOBTQAQE— FOBECLOSnBl. 7. 

Lands Clanaes Act — Purchase-money — 

Land subject to mortgage. 

See Lands Clauses Act. B. 
Legacy — Delay in realizing estate. 

See Limitations, Statutes of. i. 
Mortgage debt — InsafBcient security — Ap- 
portionment. 

iSea Apportionment. 
Mortgage debt — Limitation. 

See LoaTATiONS, Statutes or. 8, 10. 
. Railway coropany — Abandonment — Money 

raised on personal security. 

See Railway Coioant. 2. 
Redemption— Interest in lieu of notice. 

See MOBI«AQE— RCDEUFTJON. 

Sale of realty. 

See Vendor and Pdrohaseb — Intebmt 
— Vendob and Puechaseb — Rescission. 



lUTERPLEADBR — Indemnii^ to Stafceftoider— 
Objeetion by Claimant indfmni/ying to Inter- 
pleader Iiiue—0. Lvi., T. 2 («)], The objection 
that a flakeholder has, by merely taking an in- 
demnity I'rom one of two rival claimants to pro- 
perty in Ilia hands, disentitled Mmself to relief 
under the Interpleader Acts because he has 
identified hjjoself with and must be token to 
"collude" wiUi the claimant who gave the in- 
demnity, cannot be raised by that claimant liim- 
self, and the decisions in Tucker v. Xorria {1 Cr. A 
M. 73) and Belcher v. Smifft (9 Bmg. 82) do not 
apply. Be TaoMPSON Sc Wbiobt - 13 Q- B. D. 
[633, M L. J. Q. B. 32, 51 1. T. 634. 
[33 'W. E. M 

Practice. 

See pRAtTTiCE— Intebpleaheb. 
Sheriff— Proceeds of goods taken in exe- 
cution — Money paid to sheriff under 
protest. 
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INTSBBOOATOBIES. 

See Pbaotice — Discoteht — Lttebiio- 

OATOBIES. 

niTBEVEiniOK— Divorce— " Slalerial facUnot 
brought before tbe Court." 
See Pbactick — DivoncE. 7. 

IHrESTMBHT— Bequeat of eliares— State of i 
vestment — Altered conditiODg. 
-See Will— CoNSTnccnoN. 18. 



Money in Court Bubjoot t 

atutulG. 

See Settled Land Act: 



JOINDER— Causes of action. 

See Practice — Joindeh of Aotiohs. 
- Parties — Hiuband and wife. 

See Practice — Parties. 7. 
JOINT TENANT— In/ciHi—Setieraiiee.] A mar- 
I I lage settlement cootaliied a proviso for the settle- 
' meat of the present and alter-acquired property 
iif the intended wife, nho vaa an infant. She 



- Pucehase-money of lands token under Lands 
Claoses Act— Prat tiue. 
See Lands Clacses Act. 10. 



softr 



1 Bank a 



ffeM,hyr 
scverud. Bcbxae' 
I.NTBBEST Society 



J., that the joint tenancy was 

V. Equitable: Bevebsionabt 

- 2B Ch. D. 416. M L. J. Cb. 

L466, 62 I. T. 350, 33 W. B. 839 

See also Will — Constrcction. 20. 
JUDOKEHT— JTeiffrfraiion- Omiwi'tm fo regiiter 
icilbia Five Yeari—Frioriliee—l * 2 Ftc(. e. 110, 
-. 19-2 * 3 Vkl. c. II 1. 4—3 * 4 Vict. e. 82, 
FT. 2.] A., B., and C. were judgment creditors. 
of D. A. registered his judgment on the 12tli 
of March, 1840, but never re-registered; B. 
registered his judgmeQt in April, 1812, and re^ 
registered in March, 1848; C. registered his 
Judgment on the ISth of March, 184S, and re- 
registereil on the 16tb of March, 18S0. Questions 
having arisen as to the priorities of the several 
judgment credit^irs, the fund in Court being in- 
sufficient for payment in full : — 

Held, by Cliitty, J., that on the construction of 
the statutes 14 2 Vict, c, 110, e. 19, 2 4 3 Vict. 
,.„ c. 11, s. 1, and 3 & 4 Viet. o. 82, s. 2, and upon 
tillage m anj , ^^g principle laid down in Beavan v. Earf of 
len acres, oat I Q^p^^i (q ^ ^ A G. 492), 0, was first entitled 
to take out of the fund the sum found doe on A.'i 
judgment, and tlien that B. was entitled tfl be 
paid the full amount of his judgment before C> 
took anything more in respect of his judgment. 
Be Lord Keneinoton. Bacon v. Ford 39 Ch. D. 
[S27, M I. J. Ch. I0B6, 63 L. T. 19, 33 W. II. 6B9 
8. Se$ jndkatn—Cauee of Action— Sepa- 
rate Aeliona in respect of lame icrong/vl Act — 
_, .... Damage to Property and Injun/ to Fertoa — 
quentlj meadowing different portions (phoai ^^''I'O'gee TecoveraUe in preiAoug Actitm — Maxim'' 
twenty acres each year), and sometimes selling- "Nemo debet hiiiiexaTi pro una et eddem cauid " 
hay otf He land: — — Maxim," iTitereetreipublicxut tit finiiUtium."'i 
Held, afHrmiag the decision of the Court c.f Damage to goods and injury to the poison, al- 
Appcal (Ireland), that the farm was not a "hold- though they have been occasioned by one and the 
ing let to be used wholly or mainly for the pur- same wrongful act, are infringements of different 
pose of pasture " within Uie Land Law (Ireland) ' rights, and give rise to distmct causes of acUon ; 
Act, 1881 (44 it 45 Vict. c. 49), a. 58, sutfl. (3). and therefore the recovery in an action of com- 
Westropp v. Ellioott - 9 App. Css. 815, ponsation for the damage to the goods is no bar 
[52 £. T. 147, 14 L. K. Ir. 319 (H, L., Ir.) to an action subsequently oominenoed for the in- 
jury to the person. — So held by Brett, M.R., and 
ISLAND — lun on — Jurisdiction of licensiut.' Bowen, L.J., Lord Coleridge, C.J., dissenting. — 
justices. The Plaintiff brought an action in a county court 
See Inn. 1. for damage to his cab occasioned by the negli- 
gence of the Defendant's servant, and, having re- 
ISTOB— Meaning of, in will. covered the amount claimed, afterwards brought 
See Will— CoNSTBCcnoN. 19. | an action in the High Court of Justice against 
~ the Defendant, claiming damages foe personal 



13. 

IBIBH LANB LAW UTI—Land Late {IreJartd) 
Act. 1881 (44 it 45 Vict. c. 49), e. 58, eu6-B. 3— 
Jxtndlord and Tenant — Paeture — Land Ut to be 
veed jrlioUi/ or mainly for FastuTe.'} By a lease in 
1861 lands in Ireland of more than 100 acree 
were demised for twenty-one years, the tenant 
covenanting that he would not without the land- 
lord's consent break up or have in 1 "' 
one year any greater quantity than 
of a certain specified portion, and that he would 
manage the land in a good and husbandlik^' 
manner and in due and regular course eo that iiu: 
same might not be in any way injured. 

At the time of the demise there were only 
flfteen acres in tillage, and the rest was used hm 
pasture, but was not ancient pasture, the wlioli' 
farm having been put in tillage (in different por- 
tions at different times) between 1852 and 1861. 
t used the farm as a dairy farmi fre- 
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JUDGMENT— con^inwcf?. 

injury sustained by the Plaintiff through the 
same negligence: — Hetd, by Brett, M.R., and 
Bowen, L.J., Lord Coleridge, C.J., dissenting, 
that the action in the High Court was maintain- 
able, and was not barred by the previous proceed- 
ings in the county court. — Judgment of the 
t;iueen*s Bench Division (11 Q. B. D. 712, 52 
L. J. Q. B. 756, 1883 Dig. Col. 144) reversed. 
Bruxsden v. Humphrey - 14 Q. B. D. 141, 
[53 L. J. Q. B. 476, 51 L. T. 529, 32 W. B. 

[»44, 49 J. P. 4 (C.A.) 

8. Splitting cause of action — Negligence 

in carriaqe of goods — Separate actions for injuries 
to several portions of same consignment — Liability 
to vendee of part!] In September, 1883, the 
Plaintiffs (a firm of millers) delivered to the 
Defendant Railway Company a quantity of flour 
to be carried on the railway, nine sacks being 
consigned to D. (a baker), who had purchased 
the same from the Plaintiffs, and the remainder 
being consigned to the Plaintiffs themselves. 
Some of the flour, comprising one of the sacks re- 
<jeived by the Plaintiffs, and the greater portion 
of that delivered to D., was damaged in the car- 
riage by coming in contact with paraflSn oil. D. 
had used up in his trade two and a half sacks of 
the injured flour before he discovered that it was 
contaminated, and therefore he returned five 
sacks, lOst. 121bs., to the Plaintiffs, and claimed 
from them a sum of £40 138. 2d. as damages for 
the two and a half sacks which he had used. 
The Plaintiffs notified to the Defendants the 
damage sustained, and issued a civil-bill process 
to recover damages for the injury to six sacks, 
lOst. 121bs., of the flour, but not claiming in re- 
spect of the two and a half sacks used up by D., 
and they obtained a civil-bill decree on that pro- 
t'ess against the Defendants on the 31st October, 
1883. D., on the 17th December, 1883, issued a 
oivil-bill against the Plaintiffs for the damage 
to the two and a half sacks, and obtained a 
-decree against them on the 19th April, 1884, 
which was affirmed on appeal and the amount 
was paid by the Plaintiffs to D. The Defen- 
dant Railway Company were served by the 
present Plaintiffs with notice of D.*s civil-bill 
and the appeal from the decree, and invited to 
4ittend on the hearing. The Plaintiffs afterwards 
sued the Defendant Railway Company by civil- 
bill to recover the amount which they had been 
obliged to pay to D. for damages and costs under 
the decree of the 19th April, 1884 : — 

Held^ that the injury to the two and a half 
flacks being an integral part of the cause of action 
arising from the Defendants' negligence in the 
carriage of flour, and for which the Plaintiffs sued 
in the first civil-bill process, the second civil-bill 
action was not maintainable. Russell v. Water- 
PORD, &c., Ry. Co. - - 16 L. E. Ir. 814 

Estoppel by. 

See Estoppel. 

Evidence of —Affidavit verifying shorthand 

note. 

See Evidence. 13. 

" Final judgment " — Bankruptcy notice. 

See Bankbcptcy — Act op Bankruptcy. 
1. 



JTTDQiViEST— continued. 

Foreclosure action. 

See Mortgage — Foreolosube. 7—9, 

Foreign — Estoppel. 

See Foreign Judgment. 

Partnership action. 

See Partnership. 3 — 5. 
Practice. 

See Practice — Judgment. 
Proof of- 

See Evidence. 8. 

Registration — Bond to eecure mortgage , 

debt. 
See Mortgage— Priority. 2. 

JUDGMENT DEBT— Bankruptcy petition founded 
on — Power of Court to inquire into con- 
sideration. 
See Bankruptcy — Receiving Order. 3. 

Proof of, in bankruptcy. 

See Bankruptcy — ^Proop. 5, 6. 

JUDGMENT DEBTOE — Arrest of — Privilege 
from. 
See Bankruptcy — Protection. 

JUDGMENT SUMMONS— Debtors Act. 
See Arrest. 1, 2. 

JUDICIAL BEPAEATION— Justices' jurisdiction 
— Aggravated assault. 
See Justices. 3. 

JUEISDICTION— ^dmiraZey Division— Action in 
rem — Action under Lord GampbelVs Act — 9 <fe 10 
Vict. c. ^^— Admiralty Court Act, 1861 (24 Vict, 
c. 10), 88. 7, 35.] The Admiralty Court Act, 1861 
(24 Vict. c. 10) which by sect. 7 gave the Court 
of Admiralty "jurisdiction over any claim for 
damage done by any ship,*' did not give jurisdic- 
tion over claims for damages for loss of life under 
Lord Campbell's Act (9 & 10 Vict. c. 93) ; and 
the Admiralty Division cannot entertain an action 
in rem for damages for loss of life under Lord 
Campbell's Act : — 

So held affirming the decision of the Court of 
Appeal (9 P. D. 96, 53 L. J. P. 33, 51 L. T. 104, 
32 W. R. 783, 5 Asp. M. C. 270, 1884 Dig. Col. 
228). 

The Franconia (2 P. D. 163, 46 L. J. P. 33, 36 

L. T. 640, 25 W. R. 796) overruled. The "Vera 

Cruz." Seward v. " Vera Cruz " 10 App. Cas. 

[69, 54 L. J. P. 9, 62 L. T. 474, 83 W. E. 477, 

[49 J. P. 324, 6 Asp. M. C. 386 (H. L., E.) 

Admiralty — Co-ownership action — Ship re- 
gistered in Guernsey. 
See Practice — ^Admiralty. 10. 

Bankruptcy. 

See Bankruptcy — Jurisdiction. 

County Court. 

See County Court. 2 — 4. 

Court of Appeal — Striking solicitor off the 

roll. 

See Solicitor — Striking off Roll. 

Disentailing deed — Rectification. 

See Tenant in tail. 2. 

Guardian, appointment of — Infant bom 

abroad. 

See Infant. 2. 
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JVRaSamnail—eontimied. 

High Court — Offence on high aeaa. 

See CuuiHAL Law. IS. 

Inferior Court— Prohibitjoti — Wsnt of jurie- 

diotioDf 

See Pbohibition. 
Jufltioes. ' 

See Justices. 
Lunatic — Property of. 

See Lunatic. 6, 7. 

Mayor's Court — Prehibilion. 

'■ See Mayob'h Codbt. 
National Debt Act— Petition for re-trausfer 

of «tock— Bea jniDcata. 

See Nationai. Debt CoMH^aointBB. 1. 
— '— Practice. 

See PsiCTiCE — Jcbistiction. 
Receiver — Seryice of notice of appointment 

0^ ont of juriadiction. 

See Phactioe — Keceitbb. 5. 
Salford Court— Prohibition. 

See Sauord Court. 



JUBY— Judgment oontnir]'. to findingB of— New 

trial. 

See Pbactticb— New Trial. 2. 
— — PiOTinoe of-^Negligenco — Contribntory — 

Evidence. 

See NBOuaENCE. 2. 

1—*. 

JVSTIOXS (01" THE VEACE)~Ca»e italed—FoiceT 
to >iate case — Summary Jurifdiclion Act (42 d 43 
Fid. c 43^ (. 33-^Order, Peterminalfon, or other 
Proceeding of a Court of Summary Juriedietwn — 
. General DUtriet Hate, Order for Payment of^ 
Fvblic Health Ad, 1875 (38 & 39 Vict. c. 55), 
' (. 256.] A special case may be etated by justices 
under the 33rd sLction of the Summai^ Jurisdic- 
tioa Act, 1«79, upon an application to enfoi^ 
. paynent of a general district rate under the 
256th. section of the Public Health Act, 1675.-^ 
On an application under the last-mentioned sec- 
tion to enforce a general district rate good on thij 
face of it, the J^isticea ma; not refuse to make aa 
order for payment of the rat« on the ground that 
there ig a. concurrent rate made for the Bame pur- 
pose. Sabdgatb Local Boajid v. Pledge 

[14 Q, B. Q. T30, 62 I. T, S46, S3 W. B. 
[866, 49 J. P. 342 

2. Oiee ttaled— Costs.'] The coals of the 

tnccessful Appellant will be allowed by the High 
Court, tbough the Bespondent does not appear. 
Gbeenbame t. SANSERSoy - - 4.9 J. F. 40 

Sheihesd tf. FOLLAMD - - 49 T, 7. 166 

S. >— — JunWictLOn — Judicial Separation • — 
Aggravated Aaiaull — Matrimonial Caaiei Act, 
1878 (41 & 42 Vict c. 19). «. 4— 24i£ 25 Tict. . 



JTBTICES (07 THE P£AOB>'-e<<n(inu«tI. 

c. 100, ). 43.] If a husband has been convicted 

of an aggravated dseault the magistrates may 
grant a judicial separation, even though they do 
not fine ov imprison him. Woods v. Woods 

[10P.D.179,33W.B:8a3 

4. Mandamui to, to hear applicalion for 

renewal of licence — Evidence of .pretended Jie- 
hearinq — Weuj Trial.'] Licenaing jnatieea were 
ordered by mandamue to be^ an application to 
renew a beerhouse licence, and made a return 
that they duly heard and determined it. The 
prosecutor pleaded to the return by traversing it, 
and after issue, a jury found that It was a mete 
pretended reheftring, and gave a verdict for the 
prosecalor. The justices had decided the case on 
the question whether the applicant was the real 
reaident occupier, and the jury acted chiefly on 
evidence that one of tlie justices was Overheard 

I to say he would hear but would decide against. 

, the applicant : — 

Held, by Field and Macialy, JJ,, that there 
was no evidence to justify the finding of the jury 
that the joitices did not hear and determine the 
case, and verdict set aside accordingly and jndg- 
ment entered for the justices. Beg. c. Fibibill 
LicKHaiNQ JJ. - - - 49 J. P. 463 

Practice— Bule againit Justicet — Be- 
faial to hear Cote — JSandamvs — 11 & 12 "Vict. c. 
44, g. 5.] Beld, by Coleridge, O.J., Williams 
and Cave, JJ., that under the above section a 
rule nisi or a mar^damus can be ptoperiy applied 
for against justices for refusing to hear a case 
although the matter be other than one in whii'b 
they need protection in the parfonnance of their 
duties. Beg. v. Feroy (L. E. 9 Q. B. 64, 22 W. E. 
72) overrultd. Bbo. v. Fhillimobe (or Piu.iko) 
[14 Q. B. D. 4T4, n., SI L. T. 206, IS W. B. 593, 
[48 J. P. 774 
B. Practice — Mule againit Ju»tiee» — He- 



of the 5th section of 11 & 12 Vict o. __, 
is not confined to cases Where the justice requires 
protection in respect of the aoi he is called upon 
to io.~Beg. T. Perci/ (L. R. 9 Q. B. 64, 22 W. B. 
72) not followed. Eeo. v. Biron 14 Q. B. S. 474, 
[64 L. J. K. C. 77, 61 L. T. 429^ 49 J. P. 68 

7. Practice — EuU for Mandamut — Ju- 

fonaalitm before Magistral^— liefutal by Magii' 
trate to issue Samnioitf for Perjury or taJte Proae- 
aitor » BecogniianBea—Vexaticru) Indictments Act 
(22 it: 23 Fiet. e. 17), s. 2.] A mandamus wUl not 
be granted to interfere with the discretion of a. 
magistrate who hae refused to issue a aummons 
for perjury on an information sotting forth facts 
upon which no jury would couvict. 

The provisions.of the above section, reqvdring 
a magistrate to bind over the prosecutor to prose- 
cute, only apply where a chEirge (ir oomilalnt has 
been made and the person charged has been before 
the magistnite. 

So held, by Coleridge, C. J., and Grove, J. Ex 
parte Beid - - - - 49 J. P. 600 

Highway rate — Bignature and allowance of 
JBBlioei. 
See HiOHWAT. 7. 
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jirsnoES (or tbs ieaos)— continued. 

JoriBdiction — Baatardy proceedings. 

See Bastardy. 
— — Jwiadiction— Clflim of right — Assanlt. 

See Makdaucs. 2. 
Jurisdiction — Inn — Licence. 

JoriBdiction — Luiuitic, alleged — Eiaminv 

See LcHATic. I. 

Lands Claoses Act — Settlement of amoant 

of oompeDBatiOQ — Limitation, 
Ste Lums Clauses Act. 3. 



LUOIBTER, DirCST OF. 

See DocHY op Lancaster. 
LUD — Interest in — Mortmain — Gift to cliarity. 

See Chabity. 6 — 11. 
Becoveryof— Claim for— Joinder. 

Sea Praoticb — Joinder op Actions. 
Sale of. 

See Vendor and Pdbchaseb. 



LATOLOBI) AND TBHAKT :— 
I. Agrebuent. 

IL DiBTBESS. 

IIL Holding oteb. 

IT. iKFROYEimtTB. 

V. Lease. 

VL LlABILITIEa. 

VII. MoNTHLT Tenancy. 
YUI. Ee-kstry. 
IX. Bent. 

X. Yearly Tenancy. 
' I. LAKBLOBDAUD TEKAHT— AeBEEHENT— 
^ecific Per/ormance-~-Camntencement of Term — 
atatate of Frm^^ Where an agrsemont in 
vxiting for a lease for a term of years did not ex- 
pressly state the date at which thu term was to 
Munmence, but contained a riifentnce to drcuni- 
rtances &oni which such date could ba dearly 
aseerlained : — 

Sdi, sufficient to satisfy the Slatuto of Frauds, 
and specific performance of tlie agreement decreed. 
I^ELAN e. Tedcastlg - IS L. B. It. 169 (C.A.) 

2. Speeiftj Performance — Seeduion — 

Damage! — Farm of Order— CoiU.] Aftcrajadg- 
meut for spccidc performance nf an agreement to 
grant a lease which the party against whom the 
judgment has been givtn is unable or neglects to 
CiTry into effect, the party in whose favour the 
judfcment was given is entitled to an order fur 
rescission of the contract, retainiug the beneHt of 
an; direction as to costs of ttie action, but not to 
'■ ■ ■ -o occupation rent. He is also en- 



I I. LAKDLOSII AND TENA5T— AOBXSlfXirT— 

eimtinued. . . 

' titled to the costs of obtaining the order for re- . 
sclBiion So teld, by North, J . 
I Hen(i;T. SoflrftJer (12 Ch. 0.666,48 L. J. Ch, 
792. 27 W. B. 833) ; Foligno v. Martin <16 Beav. 
I see, 22 L. J. Ch. 502), and Wateon v. Cox (L. B. 
; 15 Eq. 219, 42 L. J. Oh. 279. 21 W. E. 310) ei- 
I plained and fallowed. 

I Siceet r. Meredith (4 Giff. 207, 22 L. J. Ch. 147, 

7 L. T, 664) not followed. Hutchikbs e. Hcm- 

niRBTS (ar Hcmphbey) - S4 I. J. Ch. BSQ, 

[K 1. I. 690, 33 W. a. 663, W. H. (1S8S) 79 

I 3. Specific Performance — Statute of 

FraiuU^AppToval of draft by lolidton for in- 
I tended le»v^ — Letter rrferriag (o draft.'] The 
Defendant entered inio a, verbal agreement with 
the Plaintiff to grant him the lease of a house 
for a term of years. A draft of the proposed lease 
was furnished by tlia Plaintiff's solicitor to the 
Defendant's solicitors, and returned by them ap- 
proved of on behalf of the Defendant. The De- 
fendant subsequently wrote a letter to the Plain- 
tiff complaining that the lease had not been 
engroBsea. Upon the Defendant declining to 
carry out the agreement Ihe Plaintiff applied for 
a decree for specific performance : — 

Meld, affirming the decree of the County Court 
Judge, that the letter contained a sufficient re- 
ference lo the draft of the lease to admit parol 
evideuoe to shew that there was such a draft, and 
. thus to connect the draft with the letter signed 
i by the Defendant ; and iliat those papers so con- 
nected constituted a sufficient writing to satis^ 
the requirements of the Statute of Frauds. Craio 
V. Elliott - - - 16 L, E, Ir. 267 

4. Underleate — Agreement that Under- 

lea$e shall contain the aarae Conenantt ae original 
Leate — Covenant againil Aaeign/nent.'] The Plain- 
tiff, who was lOBsee of part of the property of a 
hospital, agreed with the Defendant to grant him 
an underlease, "to contain all nsual covenants 
. (including a coveniml not to asiiigu or underlet 
I without the consent of the Flainlill', such consent 
, not to be withheld if the proposed assignee or 
' tenant be respectable and responsible), together 
I with such other covenants, clauses, and provisoaa 
as are contained in the lease under which the 
; premisca are held." The original lease contained 
(1) a covenant that if any dispute relating to the 
' demised premises should arise between the lessee 
and any other tenant of the hospital, it should be 
referred to the arbitration o! the hospitftl : (2) that 
the lessee, his eiecuturs, administrators, or as- 
. signs would not assign or sublet without the 
I licence of the hospital ; (3) that all demises and 
' asaignmeNts of the demised premises ahould be 
pre[iared by the solicitors of the hospital : — 

field, by PeaisoD, J., and by ttie Court of 
Appeal, ttUit the covenants in the original loose 
were uot to be taken as models and inserted in 
the nnderlease with the names of the uuderlessor 
and underlt^Bsee substituted fur the names of the 
. original lessors and losste respectively, bat that 
the Fhuntiff was entitled to have them inserted 
without modificatien, so as to bind the under- 
. Usaee to rtfcr disputes with tenants df the hos- 
I pltiil to the arbitration of the liospital, not to 
! assign or underlet without the consent of the 
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L LANDLOBD AND TENANT— AGBEEMEKT n. LANDLOBD AND TENANT— DISTSESS — 

— continued. continued. 

hospital, and to have his demises and assign- take their milk in exchange for their pasturage : 

meats prepared by the solicitors of the hospital. — HeLd, by Coleridge, C.J., and Mathew, J., that 

Williamson v. Williamson (L. R. 9 Ch. 729) the agistment was within the Act. London and 

distinguished. Haywood v. Silber Yorkshire Bank v. Belton - 15 Q. B. D. 467, 

[30 Ch. D. 404, 34 W. B. 114 (C.A.) [54 L. J. Q. B. 568, 34 W. B. 81 

Disclaimer of, by trustee in bankruptcy. III. LANDLOBD AND TENANT — HOLDZNG 

See Bankruptcy — Disclaimer. 1. OVEB — Action for mesne rates and for use and 

n. LANDLOBD AND TENANT DISTBESS occupation — Acceptance by limited owner from in- 

Authority to act as Distress Bailiff under Agricul- coming tenant of arrears of rent due under evicted 
tural Holdings Act, 1883 (46 & 47 Vict. c. 61), tenancy— Paym^t by third party— Adoption^ 
ss. 62, 61.] A bailiff having levied a distress JSvidence.'] H. was tenant to P. of lands under a 
outside the district of the County Court Judge lease which expired on the 29th of September, 
by whom he was appointed :—Held, by Cave and 1880. P. brought an ejectment to recover posses- 
Wills, JJ., that such distress was good, the ex- sion of the lands, and for mesne rates, and after 
pression "a County Court" in sect. 52 of the he was in a position to mark judgment, an agree- 
Agricultural Holdings Act, 1883, not being used ^^ent was entered into in the month of November, 
** in relation to a holding " (sect. 61) ; and that 1884, between H. & P., by which P. agreed to 
any County Court Judge has authority to appoint F^nt a lease to H. for thirty-one years from the 
bailiffs to levy distresses in any part of England 29th of September, 1884, H. paying £860 on or 
and Wales. Ex parte Serjeant. Re Sanders before the 15th of December, as and for mesne 
{(yr Sandars) - 54 L. J. Q. B. 331, 52 L. T. 516, ^^^ "P to that date, and for costs, and that H. 

[49 J. P. 582 sliould be at liberty to sell subject to the landlord's 

2. Entry by raising Window partly open."} approval. H. not having paid such sum of £860, 

Entry into a house for the purpose of distraining judgment for possession was entered on the 16th 

may lawfully be made by further opening a win- o^ December. After the entry of the judgment 

dow which is partly open. Crabtree v. Robinson negotiations took place between P. & D.. who had 

[15 Q. B. D. 812, 54 L. J. Q. B. 544, 33 W. E. 936 taken the lands temporarily for grazing from H. 

3. Mortgagor and Mortgagee-Receiver- ^f ? ^^^^ V^^n'^^ ^"""^^'t^^ ?oLr^ °? tv^ !^^ 

Injunction-Conveyancing ActJsSlCU& 45 Vict, f J^^^fry* 1885 D. paid P. £860, and the fol- 
c. 41), ss. 19, 24.] Where a mortgagee has ap- ^^^^^ day signed a proposal for a lease for thirty- 
pointed a receiver under the above Act, the Cou?t f^ ^^^' ^""T ^Ho^^^ ^ September 1884, at 
will restrain the mortgagor from distraining for \]f ^f]^ ^®"* °^ ^2|)0. P. was only tenant for 
rent due from a tenant of the mortgagee's pro- J^f^ °^ *^^ ^^°^'' ^?^ ^.^^If ^°* ^^^ *.^'^\*?? 
perty; and, sembU, that this will be done even *^^/^ ^^^ ^^ f^^J^^^ ^^ *i{f r^r^'^^A* Zf'a?^: 
where the receiver is negligent in collecting the °J *^^ payment by him of the £860. On the 6th 
rents. Bayly v. Went - - 51 L. T? 764, °^ January, 1885, the writ m the present action 

rw N Q884') 197 ^^^ issued by P. against H. claimmg £1000 

4. Privilege-Ship in course of Building,-] f^"^^^^^ ^^' f?^'?^,P°f ?, ^'?"' ^^ ^it^^^'^^A °^ 

A shipbuilder contracted to build a ship for the *^^ ^^f ^ °^.*^^^,nn^n r^ September, 1880, and m 

Plaintiff, payment to be by nine instalments at Jl^e alternative £1000 for use and o«iupation. H 

various stages of the ship's construction, and at l^ ^^ '^ff^''^£a^^^!'^u ^""^^^ f .*?'' payment 

the payment of each instahnent t^e propertv in ^l ^'.^f *¥^ ^5^?» ?^^ by leave of the judge at 

the ship as completed up to that time to vest in *^® *^'4 f""!^ Gd^mt^Oomt on the count m tres- 

the Plaintiff pass. At the trial P. s agent deposed that he 

Whilst the ship was building, the shipbuilder's *°^^ D. that whoever gave him £860 would get 

rent became in arrear, and the Defendant, his J^^^?^' , ^^ '^^S.r' ^^^T°^^ ?°^^^-' ^^^ 

landlord, distrained upon the ship for the amount *^^* he knew £860 was claimea from H for 

of rent so due arrears of rent and costs, and that he was willing 

The Plaintiff having paid under protest the *° P^7 ^Yn^T.u"" -^^^^^^ « ^ wJ*"^!?- Z^% 

amount claimeil, brought this action to recover ^"estion left to the jury was "whether the £860 

the same "^as paid by D. and received by P. as for the rent 

Held, by Pollock, B., that, under the circum- ''^*^I^?™ ^?J \^^'" . They found that it was, 

- and that the Gd. lodged in Court was sufficient. 



stances, the ship was liable to distress, and that ana xnai xne oa. loagea in 
the case did not come within any of the excep- VP?? ?.T*J^'' ^^ ^' ^"^l 



a new trial : — 



tions which exempt goods on the tenant's premises .^^'i^'Af *^.®^^ T?^®?l'^®^o®J^^P^'' ^^.j^^^M^- 

from liability to distress for rent due to the land- ""'"^^ ^9 H'l J^S" *^^* ^J^S ^^S^ "^^^ paid by D. 

lord. Clarke v. Millwall Dock Co. ^^^ received by H. as and for the arrears of rent 

r53 L T 316 ^ costs, and that it was competent for H. to 

6. Protection- frma-Agistment of Cattle 5^?P* ^^,^ ^3^^°^ *^® ^Z^^^* ^^ *S® payment as a 

for ^^fair price ''-Payment in kind-46 d- 47 Vict. *^^^^^^^ *^ *^® P^^«®^* *«*^^- ^?J?^^i ^; ^S^' 

c. 61, 8. 45.] Live stock agisted for a fair equiv- ^^^^^l, " ^ ^ « * -Z aI^^ ^^^ 

alent is within 46 & 47 Vict. c. 61, s. 45 (the [Affirmed by C. A., ib., p. 466] 

Agricultural Holdings Act, 1883), as taken in to 2. Writ of Possession when Plaintiff's 

be fed at a " fair price," and may, therefore, be Title has expired.'] Where a landlord has re- 
exempt from distress, even although such equiv- covered judgment in an action against his tenant 
alent be not money. — Cows were agisted on the for the potsession of premises which had been 
terms "milk for meat," i.e., that the agister should held over after the expiration of the tenancy, he 
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UL LAimiOBD AND TENANT _ HOLDING V. LANDLORD AND TENANT— LEASE— con^d. 

OVER — continued. the lease for the time being, was interfered with 

will be allowed to issue the writ of possession not- by the assignment from the liquidators to H., for 

withstanding that his estate in the premises ter- that this assignment could not take away any 

minated after the commencement of the action right of action which R.*8 executors might have 

and before the trial, unless it be unjust and futile against the persons entitled to the houses at the 

to issue such writ, and it is for the Defendant to end of 1882, and that an assignor who pays rent 

£liew affirmatively that this will be the result of has no lien on the term, and so cannot be pre- 

issuing Buch writ. Knight v. Clarke judiced by its subsequent assignment : 

[16 Q. B. D. 294, 54 L. J. Q. B. 509 (C.A.) Held, further, that the right was not defeated 

IV. LANDLORD AND TENANT — IMPROVE- ^^ *^i® ground that H. on paying the rent became 
XENTS — Compensation — Counterclaim for, in entitled to a right of distress from the reversioners. 
Action for Bent—AgHcultural Holdings Act, 1883 which ho had destroyed by taking an assignment 
<46 & 47 Vict, c. 61), m. 7, 8, 9, 57.] A claim by o^ ^^ leases, and had therefore discharged the 
« tenant for compensation under the above Act estate of R. by releasing a remedy to the benefit 
must, if disputed, be referred to arbitration, and ^f which R. as a surety was entitled, for that a 
cannot be made the subject of a counter-claun in ^ig"* ^f distress is not a security or remedy to the 
an action for rent brought in the Hiirh Court by benefit of which a surety paying rent is entitled 
the landlord. So held,hy Grove and Manisty, J J. "^^^er the Mercantile Law Amendment Act (1 9 & 
Gaslight and Coke Co. v. Holloway 20 Vict. c. 97), s. 5 : 

[52 L T 484 49 J F 844 Held, therefore, that H. was entitled to prove 

2. CompenmUon - Wfee 'of ClaL - IS'h'^* fjl'."'**'^ *■*" '''^ """* P"*^ ^ ^^^^ ""^ 

fOot^f ^7^'J'VflLV:, 47 V-*i ^.K^ that he was entitled to prove for the 

; m\' f; 1 ' K% ,7 flo HA M- ^1* I ^"'h I-ady Day rent on D.'s house : 

Tr,}tZ}td' li V'J} " ? \^.t ^'"'^ But, fteW, that H. was not entitled to prove for 

™«^Pi^^^f »ht *f ""Tu Th u- ° "T: tte amount of dilapidations, for that heW sus- 

Tsa^^^ .? • f ^ *. • ^°''*"?S" ^o*' tained no damage ^y reason of them, inasmuch as 

iS.ll1^ ff" compeusation for improve- ^^ bought the llaseifrom the liquidators at a less 

ments executed after the commencement of that ^-^^ '° „^„„««„^„^^ ^p +i,« i.™«i,^a ^.f 41,^ /»/%v«_ 

Act is good if given under the Act of 1883, though P'^'f l"" consequence of the breaches of the covey 

*i ^ ^Jz .9 . i T V J ^^^""^'^''^Y f nant to repair ; nor for the Lady Day rent of C. s 

ofth^A^°^l875'^^^^^^^ ^^^^^- -B^R^^ssELL. Russell r. Shoolbred 

The compensation for such improvements must , ^ [^^ ^' ?• ?^^ ^^i" '^•.^®^. ^^'^'l 

be calculated on the basis of the 1875, and not the „ 2. -— - Covenant to deliver up Premises in good 

1883, Act. So held, by Field and Manisty, JJ. ^epa**;-] A lessor is not depnved of any part of 

Smith v. Acock - 58 L. T. 280, 49 J. P. 789 *^® ordinary damage recoverable on a breach of 

V T AVDTniiT) Awn TTTWAWT TT?AflT? A.^'n.. covenant by the lessee to deliver up the demised 

V. LANDLORD AND TENANT—LEASE— ^8«^i- premises in good repair, by reason of the lessors 
ment of^Bight of Assignor to Indemniy^pdapi- effecting structural alteration in the premises after 

^'r?;rf w ""a^N « 1 ^^'it"*^"/ "^fl 1^^^ the determination of the lease. Lvderwick v. 
(19 d: 20 Vict. c. 97), 8. o.J On the dissolution of Le^ch _ . . - 1 C. & E. 412 
a partnership between H. and R., H. assigned to « ~ . ,' , xt-" " t- t • j tp- 
R. all his interest in two houses belonging to the ?• r— Furnished House - Implied Far- 
partnership held under sub-leases from C. and D., r"**^^] ^ ^e^^^^*. ^f not justified in determining a 
and R. cofenanted to pay the rents and observe J^^^^^^ ^^ f. furnished house, because during the 
the covenants and keep H. indemnified against ^^^ J portion of the plastering of the ceilmgs 
them. R.'8 executors sold the houses to B , and (^^^^^^ ^ere cracked and fractured at the com- 
B. to a company which went into liquidation, mencement of the tenancy) fell in one room, and 
The landlord^ C. and D. thereupon sued H. for *^^ plastermg ot the ceilings in other rooms was 
the rent, and he paid it for the whole of the year unsound and liable to fall. On a letting of a 
1882. D. also made a large demand against H. ^^"^f^^^ ,^^"^®' the imphed term that it shall 
for breaches of covenants to repair, but H. made ^ ^^.^""^ ^l^.^J^^^ habitation only applies to the 
no payment. On the loth of March, 1883, D. condition of the premises at the conunencement of 
assigned his reversion to H., and in May, 1883, H. *^® tenancy. Maclean v. Currie 1 C. & E. 861 

twMimred C.*s reversion. In June. 1883, H. bought 4. Furnished House — Implied War- 

the leasehold interest in both houses from the ranty.^ One who has agreed to take a furnished 

liquidators of the company, and covenanted ^ouae is not bound to fulfil his contract if the 

thenceforth to pay the rent and observe the cove- house be infected with measles at the date fixed 

nanta. H. sought to prove against the estate of ^^ the commencement of the tenancy. If in such 

R. for the gums paid for rent, for the rent payable a case the lessor sue for rent, he must shew, to 

at Lady Day, 1883, on D.'s house, and for the entitle him to succeed, that the house was in fact 

amount of the dilapidations in that house :— in a state fit for human occupation at the date 

Held, that the right of H., under R.'s covenant fixed for the commencement of the term, notwith- 

of indemnity, to prove for the rents which he had standing a previous intimation by the tenant of 

paid, was not taken away by his covenant in the ^is intention to repudiate the contract. Bird v. 

assignment by the liquidators, which could not ^^m> Greville - - - 1 C. & E. 817 

be extended to rents already due and paid : 5. House partly furnished — Implied War' 

Hddj also, that this right was not defeated on ranty of fitness for Occupation — Insufficiency of 

the ground that the right of R.'s representatives. Water Supply. "] A. & B. entered inio an agree- 

if they paid rent, to recover it from the owner of ment for tlie icasu of a partly furnished house. 
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V. LUmiOBO Ain> TZHAWI— lease— eontd. 

together with a garden and & few acres of gioiiiid, 
for a term of five years. B. alleged that a, fulse 
lepregenUtion had been made bjr A. as to the 
suffloieney of the wattir enpply, and, on the waier 
supply failing, B. alleged that the hooae wo* un- 
inhabitable, and refused lo be bound bj the 
agreement. There wag GTidenm that the piped 
had become stopped up when the honee was in 
B.'a occupation : — 

Held, bj Bacon, V.C, npon the evidence, that 
thero had been no misrepresentation bj A. ; and 
that, in a letting of this description the doctrine 
laid down in Smith v. Marrahle (11 M. & W. 5), 
that there was an implied conditioa in the letting 
ot a honae that it shonld be reasonnbly St for 
habitation, was inapplicable. CHEersB v. Powell. ! 
PowBLL V. Chkstes 62 L. T. raa, W. 5. (IB»8> 67 ' 

6. Noiice to delenaiae Tenancy — Tenant 

not to be found — Delivery of Notice at dvmifed 
Fremiiei.'} A lease of premiBCs for twenty-one j 

J ears caotained a proviso Ibat it should be lawfnl ! 
)r the landlord or his assigns to put an end to | 
the demii« at the end of the first fonrtaen years I 
by delireriog to the tenant ot hie assigus six | 
calendar months' ptevioua notice in writing ot hia ■ 
intention to do ao. In an action by the assignee 
of tho revetaiou to recoTer possession of the pre- 
mises on the ground that the demise had been 
duly determined by notice under tbe proviso, it 
appeared that tho Icsseo had disappeared some 
years previously, a^r having mortgaged the pre- 
mises byvmy of underlease, timt his address could 
not be fonnd, andthst written notice to determine 
the tenancy directeil to him had been sent lo his 
last known addreas, and hod also been delivered 
to the mortgagee and to the occupier of the pre- 
mises ;~Held, that the action could not be main- 
tained, aa there had been no service of the notice 
on the lessee, and aa he had not assigned the pre- 
mises no other service would aatisfy tho terms of 
the provisa Hoso e. BsooKS ' 14 Q, B. D. 47S, 
[ IB Q. B. D. SOe (O.A.) 

7. Option to ptiTchaie Fee Simple — Nature 

of Itdereit conferred on Letfee—Real and Fereonal 
SepTUentativee.'] A lease of land contained a 
covenant hy the leaser with the lessee, liis eie- 
cutors, administrators, and assigns, that if the 
leasee, hia executofa, ftdmioiatrators, or assigns, 
should at any time thereafter be desirous of pur- 
cha^ngthe fee simple of the demised land, and 
should give notice in writing to the lessor, liia 
heira or assigns, then tbe lessor, hia heirs or 
BB^gna would accept £121X1 for the porolioae of 
the fee rimple, and on the receipt thereof wonld 
convey the fee simple to the lessee, his heira or 
Dseigns, or as he or Uiey ahould direct. The 
lessee died inteatate.und nearly twenty years after 
hia death, but bcibre the expiration of the term, 
his heir, who wos also adminiatrator of hia personal 
estate, called on the devisee of the lessor to convey 
the fee simple to liim io avcordimce with the 
covenant, and a conveyance was executed accord- 
ingly. Tbe heir altorwards contracted to sell 
part of the property thus conveyed to him : — 

SfM, afl&ming the decision of Pearson. J. 
(24 Ch. D. 199, 52 L. J. Ch. 756, 48 L. T. 958, 
32 W. B. 120, 1883 Di;;., col. 205), tliat, on the 
true construction of the covenant, the option tu 



7, LjUTDIOBS Aim TZFAST- 

purchase was attached to the lease and passed 
mtix it ; that it consequently passed aa part of 
liie lessee's persooEd estate to the administrator, 
jind that the administrator could not make a good 
title to the purchaser unleea the nest of kin of the 
lessee concurred in the sale. 

Qreen v. Low (22 Beav, 62S) distingnidted. 
lie Adams asd the KxNBDfOTON Vektbt 

[27 Oh. D. 394, S4 I. J. Oh. S7, SI I,. T. m. 
[32 W. B. SU (OA.) 

S. RaieaaMe Leaie — Uacito t^ Lmm- 

ioirfs /or Life, milh Remainder over-^SBnOKait ij 
Tenantfor Ufe—Purc}icue by Tenant for Life of 
Beveriion—Owrurilnp of the FeeJ] The doctrine 
that a renewal of leaseholds b; a tenant for life 
enures for the boneSt of the remainderman applies 
equ.illy to a purchase of the reversion. 

Sandaa v, RmeeU (3 Mer. 190) considered. 

Testatrix deiiued leaseholds, renewable l^ ous- 
tom, to J. V. for the residue of the term, and after 
the death of J, P., during the residue of the term, 
to the children of J. P. in equal eharee. J. P. 
renewed Uie leaseholds more than once, and 
Qoally purchased the reversion : — 

Held, that the fee aimple iathe pnipnlypasaed 

by thv devise in the will to the cmldren otJ. P., 

aod became subject to the tmals of tbe will. 

Pbillifs v. Phillips 29 Ch. D. 673, H L. J. Oh. Hi, 

[S3 L. T. 403, 33 W. B. S63 (OA.) 

9. Beneicablc Leate — LeoM for £jnM — 

Covenant/or lienevml on dropping of one or more 
Live* — ConttnKliou.^ A leasor demised jjendito- 
ments to the leuee his heira and aasigna for the 
natural lives of the lessee and two other persons 
and the longest liver of them, with a oorenast 
that tlie lessor hia heirs aod assign^* (apon the 
lessee hia heira or assigns "aurrendering this 
present demise as hereinafter mentioned") ahould 
at any time thereafter at the request of the lessee 
his heirs or as-igns " as often as one or two life or 
livea of and in ttie said hereditaments" should 
drop and be determined, reoew and gnut a fnither 
term " for any other life or two lives of any other 
person or persons to be nominated by Uie lessee 
' ' heirs orassigns in thesteadofthepersans' life 



r livea so drupp 



I determining ; the le 



hia heira or assigns paying to tbe lessor his heila 
or assigns " for every such renewal for every life 
or livea of such person or persona so to be renewed 
as aforesaid the sumof 4(&. only, and at thesanie 
time surrendering this prdsent demise to be cas- 
oelled":— 

Held, reversing the decision of the Court of 
Appeal (53 L. J. Q. B. 226, 50 L. T. 311, 32 
W. a. 400, 48 J. P. 518), that upon tbe truaoon- 
slruotion of tbe covenant the right qC toatfui. 
was neither peipetual, nor limited to one renewal 
for not more than two new lives, but was a right 
of renewal as often us any of the three oiipusl 
lives slionld drop, so that any such renewol might 
tiike place eitlier on the dropprng of any one oi 
the said three lives, or after the dimping of uof 
two of them, us the lessee might from time te 
time request. Swinbubhi; v. Milbqbn 

[0 App. Oas. B44, S4 L. J. Q. B. 6, SS L. T. 990 
[33W.S.8Ba(H.L,E. 

10. ^- SeneieabU Lease — mortgage — Pur 
ehaie of SeverHon by Mortgagor— ^mortga^ oj 
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Y. LAHDLOBD AND TWXKST—lLEASR-iiorUd. 

JReversion— Rights of Mortgagees— 14: & 15 Vict, 
o. 104, «. 3-23 & 24 Vict. c. 124, s, 35.] An 
ecclesiastical lease of a house for a term of years, 
ifhlch was renewable by custom, though it con- 
tained no covenant by the lessors for renewal, was 
mortgaged, and the equity of redemption was 
afterwards assigned for value. The Ecclesiastical 
OommifisioDers, in whom the reversion had become 
Tested, would not renew the lease, but before its 
expiration they agreed to sell the reversion to the 
assignee of the equity of redemption. The con- 
veyance was xiot executed till after the expiration 
of the lease. While the negotiation for the pur- 
chase of the reversion was in progress the assignee 
borrowed £300, giving the lender a memorandum 
in writing, which stated that the money was to be 
secured by a mortgage from him of the house ** so 
soon as he had completed the enfranchisement of 
the propertyfrom the Commissioners." The lender 
had no notice of the mortgage of the lease : — 

Heild, by Pearson, J., that the mortgagor could 
only hold the fee simple of the property subject 
to the mortgage of the lease, and that he (and 
omsequently tibe lender of the dt;300) was not en- 
titled to any prior lien. on the property for the 
purchase-money of the reversion, notwithstanding 
the fact that the mortgagor was imder no obliga- 
tion to the mortgagees of the lease to obtain a 
renewal of it, or to purchase the reversion. Leigh 
V, BuBNETT (or Bubnell) - 29 Ch. D. 231, 
[64 L. J. Ch. 757, 52 L. t. 458, 33 W. S. 578 

. 11. — - — Beservation of Right of Shooting — 
Overstocking Land with Game — Injury to Crops — 
Bight o/ActionJ] Where land is let to a tenant 
leserving the right of shooting over the land, the 
tenant may maintain an action against the persons 
entitled to the right of shooting for overstocking 
the land with game so as to cause damage to the 
tenant's crops. Fabbbb 17. Nelson 15Q. B. D. 258, 
[64 L. J. Q. B. 385, 52 L. T. 766, 33 W. B. 800, 

[49 J. P. 725 

12. Reservation of Shooting Bights — Be' 

^antJ] By an indenture of lease, an estate was 

- demised at an annual rent by S. to H., " except- 
ing and always reserving out of this demise*' 
timber, mines, &c., "and also reserving to the 
lefasor. Ms siervants, &c., liberty of ingress " to cut, 
mark, and take away, the trees and minerals; 
** and also by way of grant, and not of reservation, 
tiie exclusive right of hunting, coursing, and 
ahooting upon and over the same demised pre- 
mises, or otherwise to destroy the game and wild- 

. fowl thereon being": — 
■ Held, affirming the decision of Pearson, J., that 
the right of shooting was re-granted to the lessor, 

.aad that the words " and also by way of grant, 
and not of reservation,*' were not a resumption of 
the parcels of the lease so as to pass the right of 
diooting to the lessee- Houston v. Sligo (Mar- 
<WJI8 Of) (No. 2) - - 62 L. T. 870 rCA.) 

18. Tenant-rights under — Abandonment of 

Tenancy,"] A tenant of a farm from year to year, 
who was entitled to certain tenant-rights, took a 
lease of the farm for seven years, under which he 
became entitled to larger tenant-rights and allow- 
ances. In the middle of the term, being unable 
to pay the rent and continue the tenancy, he left 
• the farm and, in effect, abandoned the position of 



v. LANBLOBD AND TENANT— L£ASE-HK>n<(2. 
tenant, and did not bring an action of ejectment 
against his landlord, who was in possession under 
a distress for rent, and who remained at the 
tenant's request in possession after the distress 
was satisfied. No new agreement was made as to 
the tenant-rights and allowances : — 

Held, by Stephen and Mathew, JJ., that, in the 
absence of any new agreement, the tenant's rights- 
arose only at the expiration of the lease and on a 
substantial performance by the tenant of the 
covenants thereof, and that, as the tenant had in 
effect abandoned the tenancy, he was not entitled 
to any tenant-rights under the lease ; and further, 
that any tenant-right he might have had pre- 
viously while tenant from year to year was extin- 
guished by his accepting the tenant-rights under 
the lease. England v. Sheabburn 52 L. T. 22,. 

[49 J. P. 86 

Agreement for. 

See Landlord and Tenant -t-Aqrbk- 

MENT. 

Assignment by husband to trustees for wife. 

See VoLUNTABY Conveyance, 1. 

— - Building contract, whether a. 

See Building Contract. 1. 
By mortgagor in possession. 

See MOBTGAQB — MOBTGAGOR IN POSSES- 
SION. 1. 

By tenant in common to co-tenant — Use and 

occupation — ^Repairs. 
See Tenant in Common. 

— Covenants. 

See Covenant. 

Disclaimer of, by trustee in bankruptcy. 

See Bankruptcy — Disclaimer. 

Evidence — Proof of execution of lease. 

See Fishery. 2. 

Ground game — Bight to kill. 

See Ground Game Act. 

Income tax — Lessee — Premium for lease. 

See Revenue. 4. 

Infant's — Surrender. 

See Infant. 8. 

Liability of company imder. 

See Company — Voluntary Winding-up. 
5. 
Long term — Enlargement — " Rent having 

no money value." 

See Conveyancing Act. 

Mistake — Reciification. 

See Mistake. 

Negotiations for — Solicitors' Remuneration 

Act, 1881. 

See Solicitor — Bill of Costs. 10. 
VI. LANBLOBD AND TENANT--LIABILITIES 
— ^Defect in stairway in tenement— Personal in- 
jury — No implied warranty. Bowe v, Hunking 

[46 Amer. B. 471 (U.S.) 

2. Repair — Covenant to — Notice,"] A tenant 

having brought an action against his landlord for 
breach of a covenant by the latter to keep the 
drains in repair, tiie jury found that neither party 
knew of the defective condition of the drains 
before the damage occurred, and that the Plaintiff 
had not, and the Defendant had, the means of 
knowing: — Held, affirming the judgment of 
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VI. LANDLOBD AND TENANT— LIABILITIES 

— contintied. 

Wills, J. (1 C. & E. 391), that the defendant was 
not liable, 

Makin v. Watkinson (L. R. 6 Ex. 25, 23 L. T. 
592, 19 W. R. 286), and L(mdon and South Western 
By. Co. V. Flower (1 C. P. D. 77, 33 L.T. 687) 
approved and followed. Hdgall {or Huggall) 
V. M*Lean {or M*Kean) - - 63 L. T. 94, 

[33 W. B. 588, W. N. (1885) 96 (CA.) 

Vn. LANDLOBD AND TENANT— HONTHLT 

TElSfATXCY— Public-home — Collateral Contract to 
keep up Licence — Contract in Writing — Construc- 
tion — Notice to Quit — Misdirection.^ By agree- 
ment in writing the Defendant became a monthly 
tenant to the Plaintiffs (a firm of brewers) from 
the 1st July, 1869, of certain licensed premises, at 
a monthly rent, payable on the first day of each 
month, over and above all taxes, &c. ; and the De- 
fendant agreed to pay all rates, taxes, and assess- 
ments; and by another agreement in writing of 
the same date, and made between the Defendant, 
the Plaintiffs and A., reciting that the Defendant 
had become a monthly tenant of the premises, and 
that the Plaintiffs had, at the Defendant's request, 
agreed to transfer the beer and spirit licences 
attached to the premises to A., in whose name the 
Defendant proposed to carry on the business, in 
consideration of the sum of £60, it was agreed that 
the Plaintiffs should hold the licences and all re- 
newals thereof as security for the payment of the 
said sum, and that the Defendant and A., so long 
as the said sum should remain due, and they or 
either of them should remain in possession of the 
premises, would deal exclusively with the Plain- 
tiffs for all porter and stout to be consumed 
thereon, and sell same at the price directed by the 
Plaintiffs ; and that the Defendant and A. would 
do everything necessary to obtain renewals of the 
licences, and would not transfer the licences or 
part with the possession of the premises without 
the consent of the Plaintiffs. 

The Plaintiffs, on the 25th September, 1884, 
served notice to quit on the Ist November then next. 

In an ejectment on the notice to quit, the Judge 
at the trial left the question to the jury, whether 
the notice was reasonable, and, upon the finding 
of the jury that it was not reasonable, directed a 
verdict for the Defendant : — 

Held, that the tenancy was monthly, and deter- 
mined, under the contract, by the month's notice 
given ; that the Judge at the trial should have so 
construed the contract without leaving any ques- 
tion to the jury, and that the Plaintiffs were 
therefore entitled to recover possession. Beamish 
V. Cox - 16 L. B. Ir. 270 (since aflBlrmed by 

[C. A., see ib., p. 458) 
Vm. LANDLOBD AND TENANT— BE-ENTBY— 
Breach of Covenant and Non-payment of Rent — 
Notice — Forcible Entry — Damages — 5 Ric. 2. sU 1, 
c. 8 — Conveyancing Act, 1881 (44 & 45 Vict. c.41), 
ss, 14 (t) (w) (viii)y 67.] Where a person has 
gained possession of property, but has no title to 
it, and is only a trespasser, he may be forcibly 
ejected by the rightful owner, so long as no per- 
gonal injury is done to him. 

Shortly before re-entering premises for non- 
payment of rent and breach of covenant, the les- 
jsors served upon the tenant the notice required 



Vni. LANDLOBD AND TENANT— BE-ENTBY 

— continued. 

by the Conveyancing Act, 1881, s. 14 (i), speci- 
fying the breach complained of : — 

Held, by E^ay, J., that, by reason of sub-s. 8 of 
the section, its provisions did not affect the law 
relating to re-entry for non-payment of rent ; and 
under sub-s. 2 the Court had discretion to refuse 
relief against re-entry for breach of covenant on 
the ground of want of notice, and the circam- 
stances of this case were such that the Court would 
refuse relief. Scott v. Brown & Co. 

[51 L. T. 746, W. N. (1884) 209 

2. Costs — Forfeiture — Non-payment of 

Rent — Relief after Trial — Disallowance of Costs to 
Plaintiff — Common Law Procedure Acts, 1852 (15 
& 16 Vict. c. 76), s. 210; 1860 (23 & 24 Vict, 
c. 126) 8. 1.] Where in an action of ejectment 
upon a forfeiture by non-payment of rent the 
Plaintiff obtains judgment, but without costs, the 
Defendant may obtain relief from the forfeiture 
under the Common Law Procedure Act, 1860 (23 
& 24 Vict. c. 126), s. 1, without being required to 
pay the Plaintiff any costs other than those of 
the summons for relief. Ckopt v, London and 
County Banking Co. - - 14 Q. B. D. 847, 

[54 L. J. Q. B. 277, 52 L. T. 374, 49 J. P. 356 (CA.) 

3. Relief — Breach of Covenant — Notice — 

*' Lessee " — Assignee — Conveyancing Act, 1881 (44 
& 45 Vict. c. 41) s. 14 (1).] An assignee of a lease 
is a " lessee " within the meaning of sect. 14, 
sub-s. 1, of the above Act. A notice under that 
sub-section, addressed to A. B. (the original lessee), 
and '* all others whom it doth or may concern," 
and served on the persons in occupation of the 
demised premises, is sufficiently addressed to, 
and validly served on, the assignee of the lease. 
Cronin v. Rogers - - 1 C. & E. 848 

IX. LANDLOBD AND TENANT- BENT— Pay- 
wen^ of — Estoppel by — Assignee of Reversion — 
Jus tertii."] Where a person claiming to be the 
assignee of the reversion receives rent from the 
tenant by fraud or misrepresentation, such pay- 
ment is no evidence of title, but where there is no 
fraud or misrepresentation, such payment is prima 
facie evidence of title, and the tenant can only 
defeat that title by shewing that he paid the rent 
in ignorance of the true state of the title, and that 
some third person is the real assignee of the re- 
version and entitled to maintain ejectment. 

Hence, in an action for rent by the alleged 
assignee of the reversion, where rent had been 
paid by the tenant to the agent of the alleged 
assignee, it was held (by Cave, J.) to be no de- 
fence for the tenant merely to shew that the 
alleged assignee had no title to the reversion. 
Carlton v. Bowcock - - 61 L. T. 669 

Action for, against executor de son tort. 

See Executor — De son tort. 2. 

Action for — Defendants in Scotland — Service 

of writ. 

See Practice — Writ. 8. 

Distress for. 

See Landlord and Tenant — ^Distress. 

Order to pay, to third party. 

See Assignment op Debt. 2. 

Payment by assignor of lease. 

See Landlord and Tenant — ^Lease. 1. 



( 217 ) OF EVERY HEPOKTED CASE FOB 1885. ( 



) 



LiNOS CIAOBES ACI— continued. 
Vict. c. 18), for tho purposes of a sewage farm, 
wlicreby the ralue of other ports of the laud near 
^ to the part bo taken was depreciated, even in tho 
' ii1>aence of but nuisance arising from the sewnf^ 
fflrm when made : — Held, by Mathew and Day, JJ., 
I tliat the owner of the estate was entitled to com- 
jieDaBtiOQ under the Iiands Claueea Act, 1815 (8 & 
y Vict. c. 1 8),' B, 63, not nnl j in respect of the land 
t:vken, but also for damage sustaiued by reason of 
Ilia " injnriooflly affecting " the other lands by the 
I I'tcrciso of tho statutory powers. Beo. v. Esse: 
I [11 ft. B. D, 763, S4 L J. Q. B. 469, 52 L. T. 92fi, 
C33W.B, 211,491. EST 

3, CoBtpeasation—SellUinent bt/ Jtaticei 

I iif the Amount — Landi Clautei Aet, 1815 (8" it- 9 
I Viet. e. 18), I. 24— J(o«ums« Ctouees Act, 1845^ 
I (S 4 9 VicL c. 20), is. 6, 140— i>W(a(ion of Tima 
—11 4 12 Vict. c. 43, s. 11.] The determination 
!iy jmtices und«r sect. 24 of the Lands Clauses Act, 



IX. LAHBIOBS Aim TBirANT—B£HT— con td. 
Peppercorn — Receipt — Prodaotion of — Oon- 

Teyancing Act. 

See VsNiKtR AND Purchaser — Tttlb. 4. 
Re-entry for non-payment of. 

See Lahslord and Tunant — Ee-estrt. 
" Bent having no money value." 

See CONTETANCING ACT. 

Z. LAHOIOBI) AHQ TEN AITT — YEABIT TE- 

HiXCY—JIalf-yeaT'i Notice and Six Monlke' 
Nnliee, Diiiinction between — Agricultural SM- 
ingi Act, 1883 (4t) * 47 Vict. e. 61). a. 33.] A 
tenaney under a written agreement from year to 
year " until six months' notice shall hare been 
given .... in the nsual way to determine the 
tedancy," is not one " where a half-year's notice 
.... ia by law necessary " within the Agricul- 
tural Hotdiogg Act. 1883 (40 & 47 Vict. c. 61). 
B. 33, which, therefore, does not apply ho as to 

nflidar a year's notice necessary to tho determina- igi'^;Vthe"Mmii"'n^t'iort^l«liid'b7a jaih^y 
ton of ^B tenancy.--Judgmefft of the Q.ieen s , ^ a landowner for having in the con- 

^.^'^o?";^^^ "^.^n ?-^Ji^-}^i- ^ , ■ i- ^- "■ =truction of the railway injuriously affected his 
400^ L. T. 52 49 J- P- 423) affirmed. B a KLOw , ,^„^ ^ „„j ^„ „^„ of ^thelostiees'^ for the pay- 

La4 w. a. M i,i,.A.) I ^, ^3 („iji(,h Umiia tho time for making a com- 

Manor— Tenant — Presumed grant — Feoff- j.iaint io Bis months from the time when Uie 

meut matter of such complaint arose), and therefore the 

See Mamob. I justices have jurisdiction under sect 24 of the 

LAHBIiOBD AND TENAHT — Action by landlord I Lands Clauses Act, 1845, to hear and determine 
against company in liq^uidation — Costs — | (lie guostJon of such disputed compensation, al- 
Prionty. though the application be made more than sis 

See CoMEANT — VoLrsTARY wiNDiNG-ijF. luonthB after the land has been so injnriously 
' L-ffected.— flfl EdmuncUOB. (17 Q. B. 67) overruled. 
Heq. v. Edwards and Eastern and MinLAND 
CouFANv - 13«. B.D. SBftSSL. J. K. 0. 149, 
I [61 L. T. 6BB, 49 J. P 117 (C.A.) 

I 4. Compeaeation — Seiner — Right of Aceeis 

' h — InjuriuHeig afecting mch Bight — Laiidt 

Reinvestment — Solicitors' RemuneraUon Ct<ia»e» Act, 1845, « 68— Bailinayi Clautei Act, 

A^ 1881 . 1845, 8. 6.] The Plamtiffs, in 1843, under tlio 

See SouciTOB— Bill of Costs. 7. authority of a local Act, coustructfld ft sewer on 

land part of which had been bought by the Defen- 

I iftl^ iants, a railway company, but had not then been 



Agreement to appoint valuers — Rule of 

Court 

See Abbitration. 2. 

Fixtures — Mortgage of. 

See FtXTUREH. 



LAnW CLADBE8 ACT — Compel ^ _„^„„_„ 

" initmoaal;) affected "— jjands C/aases Ad, 1845 ; j^ f,,, (heir works. Part of the remainder v«i 
(8*9 Vict. c. ISy—Houie " injuriously agected " ' 
— Special value at a i*iiWto-ftouBe.] Under statu- 
tory powers conferred by an Act incorporating 
the Lands CUuses Act, 1845 (8 & 9 Vict, c 18), a 
railway company stopped up a street in which 
were a house and premises used as an hotel. 
whereby the value thereof for using, selling, or 
lettine as an hotel and public-house was dimi- 



hought by the Defendants after the construction of 
the Bewei, but no part of the land was the Plain- 
tiff's', or had ever been granted to them. Tho local 
Act not only authorized the Pluntiffs to make tho 
sower, but vested it iu them, with the duly to re- 
pair it, without, however, giving them any express 
right of access (hereto. In 1863 the Defendants, 
" the powers conferred on them by 



nbhed :~Eeld, by Mathew and Day, JJ., that their special Act, with which was incorpomted the 
the owner was entilled to compensation under the Kuilwaya Clauses Coosolidation Act, 1845, con- 
lands Clauses Act, 1845, for the depreciation id I btruoted an embankment over the sewer which, 
the special value of the premises as an hotel and though it made it less easy, did not prevent tho 
public-house. Wadhaji v. Nohtu Eaeters Bail- plaintiffs getting access to the sewer in order to 
WAT CoMPANT - - - 14 8- B. D. 74T. repair it. The Plaintiffs being obliged afterwards 

[64 L. J. ft. B. 343, G2 L. T. 894, 33 V. E. 216, I to repair, and having incuncd extra expense in 
[49 J. P. 699 I doing so in oiHisequence of such omTwrnkment, 
[AlBimed by 0. A., sea W. R. (1886) 221.] claimed compensation from the Defendants under 

2. Compenwition -^ Landa " iajurioudi/ , sect 68 of tho Lands Clauses Consolidation Act, 

affected"— Lajuii OauMS Act, 1845 (8 A 9 Viet. I 1845, and sect. 6 of the Bailwajs Clauses Con soli- 
c. 18), «. 63— Purl 0/ Building Estate lalien for I dation Act 1815, for injuriously affecting the 
SciBoge Farm— Value of olker Parti Iherdiy de- PlaintiflCi' interest in the sewer:— HeW. by the 
yreciafed.] Part of land laid out as a building- , Queen's Bench Dividon. that the Plaintiffi had 
estate was ialcon by a local board under an Actiu- ; no interest iu land within the meaning of the 
coipoiutiiig the I^ndfi Clauses Act, 1S45 (8 & 9 ] Lands ClauaeE Consolidation Act, 1646, 8. 6^ and' 
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LANDS CLATT8E8 ACT — continued, 
therefore could not maintain the claim to compen- 
sation : — Held, by the CJourt of Appeal, that as a 
right of access to the sewer had not been expressly 
given by the local Act but had to be implied, the 
right of access which ought to be implied was not 
any particular mode of access, but such only as 
was reasonably necessary for enabling the repair of 
the sewer to be done, and as that had not been 
prevented by the Defendants' embankment, but 
only rendered less easy and convenient, the Plain- 
tiffii had no right to compensation. Mayor of 
Birkenhead v. London and North Western 
Eailway (Company - - 16 Q. B. D. 672, 
[66 L. J. Q. B. 48, 49 J. P. 136 (C.A.) 



6. 



Costs — Entry on Land — Abandonment 



ofBailway — Costs of " Taking Land " — 8 & 9 Vict, 
c. 18, ss, 80, 85.] A railway company gave notice 
to treat for a piece of land, and no agreement 
having been come to with the owners, they en- 
tered on the land imder the powers of the 85th 
section of the Lands Clauses Act, and paid th^ 
deposit into Court. Afterwards the company ob- 
tained an Act by which they were empowered to 
abandon that part of their undertaking, but it was 
enacted that the abandonment should not pre- 
judice any landowner's rights to compensation for 
damage done by entry and occupation, and that 
the compensation should be determined in the 
manner provided by tlie Lands Clauses Act. The 
owners of the land then entered into an agreement 
with the compcuiy fixing the amount of compensa- 
tion at £1350, but providing that this should not 
include costs, charges, and expenses which the 
owners might be entitled to recover under the 
company's Acts, but that such costs, charges, and 
expenses should be recoverable from the company 
in addition to the compensation as if the agree- 
ment had not been entered into. The company 
objected to pay the costs of ascertaining the amount 
of the compensation on the ground that the land 
had not been taken within the meaning of the 
80th section of the Lands Clauses Act. They 
also objected to pay the costs of the preparation 
of the agreement : — 

Held (affirming the decision of Kay, J.), that 
the land had been '* taken " within the meaning 
of the 80th section, and that the company must 
pay the costs of ascertaining the amoimt of com- 
pensation and of the preparation of the agreement. 
Re Swindon, &c., Ry. Act. Charlton (or 
Charlston) v. Eolleston - 28 Ch. D. 237, 
[64 L. J. Ch. 233, 61 L. T. 612 (C.A.) 

6. • Costs — Order directing investment on 

mortgage to he treated as permanent investment — 
Application for transfer to persons absolutely en' 
titled—^ & 9 Vict, c 18, s. 80.] Where a railway 
company had taken lands compulsorily under the 
above Act, the compensation money was invested 
in reduced annuities, the company paying the 
costs. The fund was subsequently reinvested on 
mortgage, the company again paying the costs. 
On this occasion it was ordered that, for the pur- 
poses or costs of any future application, such re- 
investment should be treated as permanent. 

An arrangement for a transfer of the mortgage 
security having been entered into by the owner 
of the fund, an application was made to the CJourt 
for a declaration that the transferees were abso- 



LANDS CLAn8£8 ACT — continued^ 

lutely entitled to the moneys secured by the 
mortgage. 

Held, by Kay, J., that the company was not 
livable to pay the costs of this application, the 
meaning of the previous order being that it was 
not to be subjected to the payment of the costs of 
any future application in respect of the purchase- 
moneys. Re Gedling Bectory 63 L. T. 244, W. 

[N. (1886) 168 

7. — Costs — Payment out — Funds in Court 
paid in for Lands taken hy Metropolitan Board of 

Works — Infants attaining twenty-one and becom- 
ing entitled to shares within one monGi of each 
other — Two summonses taken out for Payment — 
Orders made varied hy making one -order and 
directing one set of costs."] Be Elisha Wilson's 
Estates - - - W. N. (1886) 14 

8. Purchase-money — Interest on. — Land 

subject to mortgage — Lands Clauses Ad, .1845 
(8 i 9 Vict. c. 18), s, 108 — Vendor and Purchaser 
Act, 1874 (37 & 38 Vict. c. 78).] In the case of a 
compulsory purchase imder the Lands Clauses 
Act, interest is payable by the purchaser to the 
vendor firom the time when possession might have 
been taken, it appearing that a good title could 
be shewn. 

And the land being subject to mortgage, in- 
terest is payable by the vendor to the mortgagee 
in lieu of notice. 

Be Pigott & G, W. By. (18 Ch. D. 146, 50 L. J. 
Ch. 679, 44 L. T. 792, 29 W. R. 727) followed. 
Spencer-Bell to the London and South 
Western Ry. Co. & The Metropolttan Dis- 
trict By. Co. - - - 83 W. B. 771 



9. Purchase-money — Payment out of 

Court — Railway Company — Purchase of Land — 
Person ^''becoming absolutely entitled** — Trustees 
uoith Power of Sale — Lands Clauses Consolidation 
Act, 1845 (8 <fe 9 Vict. c. 18), s. 69.1 A shore of 
stock in CJourt, which represented money paid 
into Court by a railway company for the purchase 
of land taken under their statutory powers, had 
been assigned by the beneficial owner to trustees, 
on trust for sale and conversion, at the request in 
writing of herself during her life and afterwaku 
at the discretion of the trustees, and to hold the 
proceeds on certain trusts : — 

Held, by Pearson, J., that, the settlor joining in 
the petition, and the company not objecting, the 
share might be transferred to the trustees as per- 
sons " becoming absolutely entitled " within the 
meaning of sect. 69 of the Lands Clauses Consoli- 
dation Act, 1845. Re Ward's Estates 

[28 Ch. D. 100, 64 L. J. Ch. 231, 38 W. B. 149 

10. — — Purchase-money — Payment out — Per- 
manent Investment — Settled Land Act, 1882, «. 25 
{iv.) — Rules of Supreme Court, 1883, Order LV., 
r, 2, svb-r. 7.] In applications for payment out of 
Court and investment under the Settled Land 
Act, 1882, of funds in Court representing the 
purchase-money of lands taken under the provi- 
sions of the Lands Clauses Act, 1845, the Court 
has a discretion imder the Rules of Supreme 
Court, |1883, Order lxx., rule 1, and, where an 
application by petition is cheaper and more ex- 
peditious than by summons, will not disallow the 
costs of a petition, although the proceeding falls 
within the Rules of Supreme Court, 1883, Order 
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LAinKI CUII8ES ACT— conIJnue£, 

LV., I. 2, sub-r. 7, as busioesB to be traneacted in 

ChambtTii. 

In BDch cases, howeyet, tlie option of proceeding 
^^ petition or aummons is at the appliotmt'a risk. 
Be Bbthlbheh and Bribbwell Hosfitalb 

[30 Ch. D. 641, 64 L. J. Cb, 1143, 53 L. T. SfiS 

11. , PtiTchaae-jtumey — Faifment o«( of 

Court — FtHHon or Summoni — Caak leat than 
£1000 and teannties leu than £1000; tnU both 
together exaeeding £1000 -0. L7., T. 2 (ii.y] Be 
Hawobiv - - - W. H. (1886) 48 

13. Pureftcwe-raonei) — Settled Lande taken 

by Bailaay Company — Redemption of tithe reid- 
eharge.^ The tenant for life of settled lands 
son^t to have the money lodged in Coort by a 
lailmiy oompany for the purchase of a part of the 
landg applied in the redemption of tithe ront- 
chaig^ under the Irish Church Act, 1869. s. 32. 
The OoDit declined to Banction Bach application 
of themoney. ^ parte Tottenhau. AcDdbun, 
Ao,Ey. Co. - - _ 18L, B, Ir. 479 

IS. Superfiuous Landg— SaU of—Rail- 

vmy Coropany— iand previoutly subject to stata- 
(oru Prontbijuin againd, building^ An Inclosurc 
A<at passed in 1806 proviiied that no buildings 
durnTd at an; time thereafter be erected on a 
certain strip of loud. In 18GS a railway company 
under their statutory powers acquired a porti<~~ 



aupemuona land, and the eompany in 18G8 gold 
and ool|ieyed the superSnoos part to a purchaser 
who demised it to the defendant. The defendant 
in 1885 commenced building on the land : — 
Held, by FeaisoD. J., that the land acquired by i 
prohibition of 



8 snperfli 
revived in reepect of that part. 

An Injnnotion to restrain the Defendant from 
building on the land in contravention of the pro- 
viaionB of the Incloauro Act was granted at the 
suit of an owner of adjoining land. Brno c, 
EoQLjrpOK, BiBD V. PoNSFoab BB Ch. D, 1012, 
[54 L. J. Ck. B19, 63 L. T. 87, 33 W. B. 774, 49 J. 
[P.M4 

14. Taking Lands — Eaeemenl — Bailtcay 

Company — ComptUaory Pomere — EeredUamente— 
"Land,'' whether includeii Intortioreal Herediia- 
mento— 2Jand« CJamee Coneolidation Act, 1846 
(S i£ 9 rut c 18), u. 3, 16, 84, 85.] By a specfal 
Act the S. Co. were anthorized to m^e a rail- 
way and to carry it across tlio railway of the 
O. W, Co., at one point by a bridge over and at 
another by an archway under that railway, the 
archway lo remain the property of the O. W. Co. 
The Act by sect. 8, which was inserted at the in- 
elanoe of the 0. TV, Co. for their protection, pro- 
vided tbat tbe S. Co. should not purchase and 
take any land of the G. W, Co. which the 8. Co, 
were anthorized to use, enter upon or interfere 
with, bat that the S. C«. might purchase and 
take, and the G. W. Co. should sell and grant 
accordingly, an easement or right of using the 
same in perpetuity for the purposes of the Act ; 
and by sect. 8 that if any diiipute should arise re- 
speoUng the mettcis aforeeaid it should be settled 



LAHSB CLAUSES ACT — amtirmed. 
by an arbitrator to be appointed under the Act, 
The Lands Clauses Act, 1845 (except where ex- 
pressly varied by the Act) was incorporated 
therewith, and it was enacted that the words and 
espressions lo which meanings were assigned by 
the Lands Clauses Act shonld have tiie same 
respective meanings unless there was somethii^ 
in the subject or context repugnant to such con- 
struction. 

The S. Co. gave the G. W. Co. a notice to treat 
for the purchase of an easement or rij^it in or 
over lands of the G. W. Co. for the porpoBes of 
the crossings, and shortly afterwards a notice of 
tlieir desire to enter upon and use the lands for 
those purooses, and of their intention to apply to 
the Board of Trade lo appoint a Buryeyot to de- 
termine the value of such easement or right. 
The valuation was made, and the 8. Co. deposited 
the amount and entered into a bond under maX, 85 
of the Lands Clauses Act. 

The G, W. Co. having brought an action for 
an injunction to restrain the 8. Co. from entering 
or continuing upon the lands mentioned in the 
notice to tttat or from putting in force any of tbe 
powera of the special Act or of the Lands Clauses 
Act iu relation to the compulsory purchase of 
land, on the gronnd that the capital of the S. Co. 
had not been duly subscribed aa required by 
sect. 16 of the Lands Clausoa Act :— 

Held, by Lords BramweJl and FitzGerald, 
affirming the decision of the Court of Appeal (22 
Ch. D, 677, 52 L, J. Ch. 306, 47 L. T. 709, 31 
W. E. 479, 1883 Dig. col. 213), Lord Watson dis- 
senting, that the S. Co. could not be restrained 

I that ground : 

By Lord EilaGerald, That (1) tbe assertion of 
Lue rights conferred hy sect. 8 of the special Act, 
was not a "putting in force of the powers of the 
Lands Clauses Act or of the special Act in rela- 
tion to the compulsory taking of land " ; and (2) 
(hat even if the perpetual casements created by 
sect. 8 of the special Act would constitute " land 
within aect. 16 of the Lands Clausca'Act, jet tbe 
caae bad been taken out of the compulsory powers 
of the Lands Clauses Act by sect. 8 of the special 
Act. Gbeat Wbbtern Eazlwat Comfasy v. 
Swindon anb CaELTENHAM Hail way Compant 
[9 App. Cm. 787, 63 L. J, Ch. 1076, SI L. T. 793, 
[32 W. B. 967, 4S J. F. 821 ^.L., E.) 

16. Taking Lande-~Notiae to take pari 

only — Compenaalion^Landi Clauies Act, 1845, 
e. 92— Special Act— Warrant for jury.'] The de- 
fendant company under a special Act bad power 
(notwithstanding sect 92 of the Lands Clauses 
Act) to take portions only of acJieduled propertiefl, 
■" if such portions can, in the judgment of the jury, 
arbitrators, or other authority assessing or determi- 
ning the compensation under that Act, be severed 
from such properties without material detriment 
thereto." The company had served notice on the 
plaintiffs of their intention to take a part of their 
manufactory. The plaintiffs gave a counter- 
notice requiring them to take the whole. The 
company issued a warrant to the flberiff to BOm- 
mou a jury to assess the value of the portion they 
required. The plaintiffs gave the companynotice 
that they sbould raise the question whether that 
portion could be severed without fflaterial detri- 
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LANDS CLAUSES ACT — continued, 
ment to the property. A dispute having arisen 
whether in this state of things the company would 
be bound to take the whole if the jury decided 
against them on the question of severance, the 
plaintiffs brought an action, and moved for an in- 
junction to restrain the company from proceeding 
further on their warrant unless and until they 
should have consented to take the whole of the 
roperty if the jury decided the portion could not 
severed without material detriment : — 
Held, by Pearson, J., that the company could 
not be deprived of their right, if the jury decided 
against them, to abandon their notice to treat 
altogether, but that the warrant should have 
raised two issues : (1) Whether the portion could 
be severed without serious detriment to the pro- 
perty : (2) If so, the amount of the compensation 
to be paid by the company, including damages for 
severance. Morrison Wood & Co. (or Wood) v. 
Great Eastern Railway Company 63 L. T. 

[384, W. N. (1885) 175 



I 



LAHDS CLAUSES kCT— continued. 
to proceed with the purchase of the land specified 
in their notice to treat, which they declined ta 
do: — 

Heldf by North, J., that the service of the 
notice to treat was irregular and invalid, and that 
the owner could not, by his subsequent adoption 
of the notice, cure the irregularity and compel the 
corporation to proceed with it. 

The conditions necessary for service of a notice' 
to treat discussed. Shepherd v. Corporation of 
Norwich 30 Ch. D. 553, 54 L. J. Ch. 1060. 53 L. 

[T. 261, 83 W. S. S41 



16. 



Taking Lands — Notice to treat — 



^^ House" — Railway Campany taking part of a 
House to take the whole — Close — Private Road — 
Laiids Clauses Act, 1845 (8 <fe 9 Vict, c, 18), s. 92.] 
A house and garden were surrounded by a wall. 
A gateway in the wall opened into a paddock 
surrounded by a high hedge of an ornamental 
kind. From the gateway the back road to the 
house passed through the paddock to a public 
road which ran along the far side of the paddock 
fence : — 

Held, by Bacon, V.C, that the paddock was 
part of the house within sect. 92 of the Lands 
Clauses Act, 1845. Barnes v. Southsea Railway 
Company - 27 Ch. D. 636, 51 L. T. 762, 32 

[W. E. 976 



17. 



Taking Lands — Notice to' treat 



Service on Occupier of Fart of Premises — Notice 
adopted hy Owner — Validity of Service — Refer- 
ence to Arlntration — Arbitrator neglecting or refus- 
ing to act — Power of other Arbitrator to proceed ex 
parte — Lands Clauses Act, 1845, ss. 18, 19, 23, 25, 
27, 28, 30.] Where arbitrators have been ap- 
pointed under sect. 25 of the Lands Clauses Act, 
1845, and one arbitrator refuses or neglects for 
seven days to concur in the appointment of an 
umpire, the other arbitrator has power, under 
sect. 30 of the Act, to proceed ex parte to make 
an award, and the previous appointment of an 
umpire is not in such a case a condition precedent 
to the ex parte proceedings. 

A corporation, three days before the expiration 
of their compulsory powers, without making any 
attempt to discover and serve the owner of the 
property, served a notice to treat on an occupier 
of part of the premises comprised in the notice to 
treat, who was the agent of the owner for the 
management of his property. The occupier took 
it the same day to the solicitor of the owner, and 
also wrote to the owner; but it did not appear 
that, as a matter of fact, the notice came to the 
hands of the owner before the three days had ex- 
pired. The owner, however, after the expiration 
of the three days gave a coimter notice under 
sect. 92 requiring the corporation to take the 
whole of his property. This notice he subse- 
quently withdrew, and required the corporation 



18. Taking Lands — Notice to treat — 

Bad Counter-Notice — Lands Clauses Act, 1845, 
s. 92 — Companies Clauses Act, 1845, s. 97.] The 
acceptance by the solicitors of a railway company 
of a counter notice under sect. 92 of the Lands 
Clauses Act, to take property which the company 
is not compellable to take under that Act, is not 
binding on the company. Treadwell v. London* 
AND South Western Ry. Co. 54 L. J. Ch. 565, 

[51 L. T. 894, 33 W. E. 272, W. N. (1884) 233 

19. ■ Taking Lands — Special Act authorize 

ing compulsory Purchase of particular lands — 
Prior special Act granting to another corporaMon 
rights respecting such lands."] Regent's Canal 
City and Docks Co. v. School Board for 
London - - - - W. W. (1886) 4 

LAPSE. 

See Will — Construction. 21 — 24. 

Devise — Debt due from heir-at-law — Set-off. 

See Set-off. 

Legacy to hospital — Cy-pres. 

See Charity. 2. 

LABCENT. 

See Criminal Law. 12 — 14. 
LEASE. 

See Landlord and Tenant — ^Lease. 

Agreement for. 

See Landlord and Tenant — Agree- 
ment. 

Disclaimer of, by trustee in bankruptcy. 

See Bankruptcy — Disclaimeb. 

LEGACY. 

See Will. 

Contingent — Maintenance of infant. 

See iNFANt. 6. 

Interest on — ^Delay in realizing estate. 

See Limitations, Statutes of. 4. 

LEGACY DUTY ACT— Application under - Fund 
exceeding £1000. 
See Practice — Chambers. 8. 

LEGITIMACY— Evidence — Declarations of de- 
ceased person. 

See Evidence. 3, 4. 

LETTE'RS— Property in— Sender and Recipient—' 
Restraining Publication.'] The property in and 
the right to retain letters remains in the person to 
whom they are sent ; but the sender has still that 
kind of interest, if not property, in the letter? 
which enables him to restrain their publication, 
unless it can be clearly shewn that such publica- 
tion is necessary for the vindication of character. 
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XETTEES — continued . 

6o held, by Bacon, V.C. Lytton (Earl op) v. 
Devey & Swan Sonnenschein & Co. 
[64 L. J. Ch. 293, 52 L. T. 121, W. N. (1881) 203 

Executor's right to, written to testator. 

See Executor — Powers. 

XETTEBS OF ADMINISTRATION. 

See Administrator. 

XIBEL. 

See Defamation. 

LICENCE— Inn. 
See Inn. 

XIEN — Auctioneer's, on proceeds of sale. 
See Auctioneer. 

Maritime — ^Foreign ship. 

See Ship — Necessaries. 

Sale of goods — End of transit. 

See Sale op Goods. 2. 

Solicitor's. 

iSfee Solicitor — ^Lien. ' 

XIFE INSURANCE. 

See Insurance, Life. 

XIOHT — Ancient Light — Behuilding — A Iteration 
in Position — Preservation of Ancient Light."] In 
rebuilding a house, which had an ancient light in 
its ground floor front room, the front wall, which 
originally stood out beyond the general building 
line four feet at one end and seven feet at the 
•other, was set back into the general building line ; 
and in the new front wall was placed a window, 
the position of which corresponded to a great 
extent with the position of the ancient light in 
the old &ont wall. The new room was about the 
same frontage breadth as the old, but included 
little more than half the site of it, viz., a depth of 
nine feet at one end, and less than four feet at the 
other : — 

Held, by Kay, J., that the right to the ancient 
light had not l>een lost. Bullers v. Dickinson 
[29 Ch. D. 155, 54 L. J. Ch. 776, 52 L. T. 400, 

[33 W. R. 540 



2. Ancient Lights — Rebuilding of Pre- 

mises — Advancement of WaUJ] The owner of a 
dominant tenement preserves his right to ancient 
lights, notwithstanding the rebuilding and alter- 
ing of his premises, if there be no evidence that 
he has intentionally abandoned them, and this rule 
applies not only to the retirement, but also to the 
advancement, of the plane of the wall containing 
the ancient lights. 

S., in 1872, pulled down some old buildings 
containing windows that were ancient lights, and 
rebuilt them at a higher elevation, putting in 
larger and more numerous windows, but blocking 
up some of his own ancient lights. He bad pre- 
served no exact record of the positions and dimen- 
sions of the ancient lights, but it had been found 
by a referee that substantial portions of the new 
windows corresponded with portions of the old 
windows, and admitted light which would have 
passed through the latter. In rebuilding, S. 
advanced the east wall so that the plane of it was 
nearer to the Defendant's opposite buildings than 
it formerly was, by distances varying firom 2 ft. 3 in. 
to 13 in. The Defendant having pulled down his 
old buildings opposite S.'s east wall, and having 



LIGHT — continued, 

commenced to re-ercct them^ so as to interfere 
with the access of light to the windows in 
question : — 

Held, by North, J., that S. was entitled to an 
injunction in respect of such portions of his win- 
dows as corresponded with those in the east wall 
of his old builaings. Scott v, Pape 

[54 L. J. Ch. 914, 53 L. T. 598 

3. Obstruction — Injunction or Damages 

— Discretion of Court — Lord Cairns* Act (21 d: 22 
Vict. c. 27), 8. 2.] In exercising the discretion 
given by sect. 2 of Lord Cairns* Act, to award 
damages in substitution for an injunction, in the 
case of a substantial interference with a Plaintiff's 
ancient lights, the Court will not, when the result 
of the Defendant's buildings would be, if they 
were allowed to continue, to render the Plaintiff's 
property absolutely useless to him, compel the 
Plaintiff to sell his property out and out to the 
Defendant. But, if the injury to the Plaintiff will 
be less serious, and his property will remain sub- 
stantially useful to him, if the Defendant's build- 
ings are permitted to continue, the Court may 
exercise its discretion hj awarding the Plaintiff 
damages in lieu of an injunction, and for the pur- 
pose of exei-cising that discretion the Court will 
take into consideration the nature and situation 
of the property, e.g. the circumstance that it is 
situate in the centre of a large city, such as 
London. 

Aynsley v. Glover (L. R. 18 Eq. 544), Krehl v. 
BurreU (7 Ch. D. 551, 47 L. J. Ch. 353, 38 L. T. 
407), and Smith v. Smith (L. R. 20 Eq. 500, 44 
L. J. Ch. 630, 32 L. T. 787, 23 W. R. 771) con- 
sidered. Holland v. Worley 26 Ch. D. 678, 
[54 L. J. Ch. 268, 50 L. T. 526, 32 W. R. 749, 

[49 J. P. 7 

4. Obstruction — Injunction or Damages — 

Discretion of Court — Money Payment an adequate 
Compensation — Lord Cairns* Act (21 & 22 Vict, 
c. 27), 8. 2. Allen v. Ayres W. N. (1884) 242 

5. Obstruction — Alteration of Windows — 

Interim Injunction — Balance of Convenience.] 
The Plaintiffs being the owners of an ancient 
building which had numerous windows, pulled it 
down and rebuilt it A few of the windows in the 
new house included the space occupied by ancient 
windows, but were of larger dimensions ; several 
others included some portion of the space occupied 
by ancient windows ; and in some cases the spaces 
occupied by ancient windows were entirely built 
up in the new house. The Defendants com- 
menced to build a liouse on the opposite side of 
the street, which, if completed according to the 
plans, would materials interfere with the light 
coming to the Plaintiflfe' windows. 

On a motion for an interim injunction the 
Court, holding that the Plaintiffs had shewn 
an intention to preserve, and not to abandon, 
their ancient lights, and that there was a fair 
question of right to be tried at the hearing, and 
considering that the balance of convenience was 
in favour of granting an injunction rather than 
of allowing the Defendants to complete their 
building with an undertaking to pull it down if 
required to do so, granted an injunction till the 
hearing. 

The order of Bacon, V.C, affirmed. 

I 
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XIOHT — continued. 

flufcfiiTOon T. Copedake (9 C, B. (N.8.) 863) 
and Taplitig v. Jones (12 C. B. (N.S.) 82S, II 
H. L. C. 290) considered. Nkwbos «- Pendeb 
[27 Ch. D. 43, as 1. 1, e, 33 W. B. 248 (C.A.) 

Implied reaecvation — Notice — Building 

Bcheme. 

See Easement. 
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LIKITATIOirS, BTATITTES OT— Covenant la pay 
Bent or Boyally— Action on^Stattifei of lAtniia- 
tioni; 3*4 Will. *. o. 27, ». 40, 42 : 3 * 4 
Witt. 4, c. 42, 1. 3: 37 * 38 Vict. o. 57, t. 8-] 
A lease of minee, granted Id ISS9, contained a 
ooTemmt by the lessees to pay a Tent or royalty 
in respect of mineraJB from other lauds eartiea, 
by or by the authority of the lessees, over the 
enrface of the mining gtoand. In 1883 an action 
on the covonajijt was brought to recover royalties 
in respect of minerals so cerried since 1866. 

fleW. by North, J., that sect. 8 of 37 & 38 Vict. 
c. 57 did not apply , but that, on the ruling in 
Hunter t. Nnckoldi (I Mac. & Got. 640), the 
Plaintiff was entitled to an account of the royalties 
become payable dnee 1866. Dabley v. Tennant 
[63 L. T, 267 

2. DertUe of ReaUy on Tnat to pay Delts 

— No Beai Eitate.'] A devise of real estate npon 
trust to pay debts does not prevent the operation 
of the Statute of Limitations when the testator 
leaves no real estate to support thotmat. Ex parte 
Smith. He Hepburn 14 Q. B. B. 394, 64 L. J. 
[Q. B. 422 

8. Disability — English nnd American 

cases construing Statutes of Limitation as affected 
by disability rrovisoea reviewed. McDonald v. 
HoTEi - - - - 110 TI.B. 819 

4. Legacy — Intereet — Delay in reaUtaiion 

of Eitate— Statute of Limitaiiont—37 & 38 YicL 
e. 57, B. 10,] The property of a testatrix who 
died ia 1869 consisted mainly of a reverBionary 
interest This interest was not sold by the execu- 
tors, and it did not fall into possession until IS81. 
In the opinion of the Court the executors had 
acted for tho benefit of the estate in not eellint' 
the reversion ;- ^ 

Held, by Pearson, J,, that legatees under the 
wiU who had waited for the payment of their 
legacies until after the falling in of the reversion 
were entitled, not merely to six yeara" arrears of 
intereat, but to interest on their legacies from the 
expiration of one year after the death of the tes- 
tatrix. Be Blachpohd. Blac&fobd d. Wobslbv 
[2T Ch. D. 676, 64 L. J. Ch. 216. 33 W. B. 11 

5. Married Women't Prinmrty Act, 1882 

(45 (t 46 Vict. e. 75)—AeHon by Married Woman 
for 3Wf during Coverture— 8 & 9 Vict, c 100, 
I. 105—21 Jac. 1, c. 16, ». 3, 7.] The effcctof 
the Married Women's Property Act, 1882, is to 



IIHITAXIOirS, BTATHTZS Qt— continued. 
make a married woman discovert from the date of 
the passint; of that Act io respect of torts com- 
mitted ngairst her during coverture, and she is 
entitled to bring an action in respect of a tort 
committed during coverture, and before 1882, 
which would otherwise be barred by 21 Jac 1, 
. c. 16, s. 3, for that statute begins to run only 
from the date of tlio passing of the Act of 1882. 
I Lowe v. Fox. 16 ft. B. D. 667, 64 L. J. ft. B. 661, 
I [34W.B. 144 (Ci.) 

6, Personal Aetioni — Jcfcntnoleiijfnient.l 

A letter from a debtor to his creditor contained 

I the following eipressions :— " I was in hopes of 
I being able to send you some coin by small inutal- 
mento, but as I have been ordered home, this 
I matter must Lo in abeyance a little longcff, which 
won't ruin you. I know you must live iu hopes 
as I do, for a fcood time is rather long coming . - . 
I can assure you euch behaviour would not induce 
I me to put myself out to attempt to sqnare off your 
' account. I think you ought to know me by this 
time. When I have had the means, you have pot 
luck." Bdd, not a suCBciont achnowledgment of 
a debt to take the case out of the Statute of 
Limitations. Jupp v. Foweu. - 1 C. * E. 848 

7. Perianal Actiant — Adminitfration — 

Statutory Sar— 23 * 24 Vict e. 38, s. 18—" Dying 
itileitate " — " Freient right to reeeive " — Part pay- 
ment.} Theoperalionof23&24 Vict 0.38,8.13, 
is retrospective, so that the limitation of twwity 
years " next after a present right to receive the 
same shall have accrued" thereby imposed (in 
analogy to 3 & 4 Wilh 4, c. 27, e. 40) npcm claims 
to recover personal estate of " any person dying 
intestate, possessed by the legal personal repre- 
sentative of such intestate," is not confined to the 
case of persons dying intestate after the Slat of 
Decemlier, 1860, the time fixed by the section for 
commencement of the operation of the enaotment. 

Accordingly a claim by next of kin for general 
administration of the estate of an intestate who 
died in 1848 was barred at the end of twentynme 
years from thai date ; and leave to revive an ad- 
ministration Buit relating to the same estate in 
which no proceeding had been taken aince the 
decree in 1855 was refused. 

But with respect to assets of the intestate not 
received by the administrator until 1S70 (more 
than twenty years after the death, aod within 
twenty years before the issue of the writ) the 
daim of the next of kin to administratiork, limited 
to snch assets, was not barred; there being no 
" present right to receive " on the part of the next 
of kin until the assets had been actually reoovered 
by the administrator. 

Part payment by the administrator out of a 
particular asset which has so fallen in vill not 
revive the right to sue for general adminiBtratian 
which was at the time of payment baned by 
alatute. So h^ld, by Chitty, J. He Johhson. 
Slz v. Blakb - 28 Ob. D. 964, 62 L. T. 6SZ, 
[83W. B.S02 

g. Permmo! Action* — Executor — Iheae- 

tavit — Mortgagor oTid Mortgagee.} A testator 
mortgaged leaseholds and "fied. His executors 
took possession of his estate, recovered the rents 
of the leaseholds, paid the interest on the mort- 
g^e, and, without providing for the mortgage 
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LDOTATIOIIS, BTATUTEB Off- 
debt, made oertain payments to 
undsi the will. 

In tbe course of proceeilinga bj the morteagee 
fitt the realization of his security, and bv a 
legatee foT adminidtration, the executor carried 
In HI sooonut in which ha claimed credit for all 

Ef meuta made to the beneficiaries, od the ground 
it under the circntngtanceB the mortg^agce must 
"be taliMi to have acquieaceil in auch paymeiitB ; 
and furtbei, that na to eucb of the said payments 
BB were made upwards of six years before the 
action, any claim on a devaiiavit was barred after 
bLi yeaiB bj tbe Statute of Limitutions. 

Hdd, h; Kay, J., that there was no sufGcieDt 
juoof of acquiescence, and tliat tbe executors 
having' acknowledged the mortgage debt by pay- 
ment of interest, and being bound in equity by a 
troBt iwoperl; to deal with the assets, oould not 
set up tiieil own wrong by way of devaalavil as a 
defsDoe in order to cliiim the beneUt of tbe 
fitatnle of Limitations. 

In n OaU (22 Ch. D. 820, 53 L. J. Cii. 69-t, 
48 L. T. 101, 31 W. E. 538) considered. Re 

UtaSDES. BOWDEM V, LaTLAKD. GiBBS v. LAT- 

una 9BClL.D.TB3,HL. J. 0h.S40,SlL. T,41T. 
[33 W. E. 28 

«. - — -Seal Properly Limiiatitm Act, 1874 

Sit 88 Vicl. c. 57), ». 8— Bond hy Snretiet for 
fmaU of liwtgage Debt — Order /.v., r. 10 — 
drier for Adimnigtraiion at Sail of Creditor.} In 
1807 T. P. mortgaged an estate to L, ft A. for 
£1000, and at the same time E. P. and C. P. gave 
to L. A A. a joint and several bond in the penal 
nm of £100, reciting that the £1000 had been 
■Avanoed at the request of E. P. and C. P., and 
that they had agreed to give as a better secnrity 
fiv put Uwceof a bond conditioned for payment of 
£200 awl interest. The bond was conditioned to i 
IfBmUifthemortg^oi paid the mortgage money 
mA inteieat according to his covenant T. P. 
T«id tiie interest till December, 1877, after which | 
ft ftU into arrear, and in 1880 tlie mortgagees 
ntend Into poweasion. E. P. died in 1883 with- : 
out IwTing made any payment or given any I 
•Anowledgment. L. & A., as creditors under the j 
bmd, took out a summons for administration of 
lus estate. E. P.'s Tepresent&tives disputed the 
datm on the gronnd that this was a proceeding I 
to recover money secured on land, and was barred | 
by the lapse of twelve years under the Keal Pro- , 
party Limitation Act, 1874. Bsoon, V.C, without 
0viug any opinion on this question, dismissed , 
utB ■unmoDB under tbe discretion given by i 
Onler lt., tule 10, on the grouod that a disputed 
debtOQl^t not to be tried on summons: — Held, 
by the Court of Appeal, that as there were no i 
ractaiadkpnte, tbe Vice-Cliancellor ought to have 
'decoded the question of law on tbe summons ; — 
d, farther, that this was not a proceeding to 
T money secured on land, but to recover 
jea becMise another person failed to pay 
ly MOtued on land, and that it did not come 
vithin the scope of the Eeal Property Limitation 
^ 1874, a. 8 :— 

SIrid, farther, that if remedy on tbe bond had 
been bamble by the lapse of twelve years under 
tbat Beetle, the payments of interest by the mort- 
nor would have prevented the bar : — 



LDCITATIOirB, STATUTES OT—eoatinaed. 

Held, therefore, that L. & A. were entitled to 
rank as creditors agiJnst the estate of E. P., and 
that if hie representatives did not admit assets, an 
administration order must be mode. 

Sutton v. Sultoa (22 Ch. D. 511, 52 L. J. Ch. 
333, 48 L. T. 95. 31 W. E. 369), Fearntide y. 
FHnl (22 Ch. D. 579, 52 L. J. Ch. 479. 48 L. T. 
154, 31 W. E 318), and Goekria v. Sporfteg (1 H. 
ft C. 699) distinguished. BePowMsa. Ldtdseij. 
V. Phillips - - - 80 Ch. D. 291 CCA.) 

10. Realty — Morlyage — Iiilereit, Payment 

of — Arjeney.'] The solicitor of a mortgagor paid the 
intoreat to tbe mortgagee, and it waa taken into 
account between them up to I86S. From ttiat 
time the solicitor contjnued to pay the interest, 
but thtre was no proof that he acted as agent for 
the mortgagor, or that the mortgagor fllmUhed 

Held, by North, J., in a foreeloeoie action 
brouglit in 1884, that ^ere had been nosnfBoient 
payment of interest to take the case out of Statutes 
of Limitations, and that the action was barred. 
Newbodui v. Bhitb so Oh. S. BB8, fiS L. T. 1ST, 
[3S W. E 690 

11. Realty— Annuily— 3 it i Will. 4, c. 27, 

B. 40—37 & 38 VieU c. 57, ». 8.] An annuity given 
by will and charged on all tbe testator's real and 
personal estate is within 37 ft 38 Vict c 57, s. 8, 
and is barred by non-payment of the gales for 
twelve years. Dower d, Imweb IS L. B. It. 364 

12. ~ Tenant for lAfe and Reraaitidennaa 

—Joint and several Bimd — Severid Judgraenti — 
AppointmenJ. of Receieer over Eiitate of Tenant for 
uife..'\ A tenant for life and remainde/raau exe- 
cuted a joint and several bond, with warrant of 
attorney for confessing judgment thereon, and 
several judgments were entwed up against them 
by tlio obligee of the b ' ' ' 



remained in receipt of the rents up to a period 
within twenty years of tbe present proceeding, but 
no payment was ever made on foot of the said 
judgment. 

HM, by the Court of Appeal, that tbe exten- 
sion of the receiver te the matter of tbe judgment 
ilid not pruveut the Statute of Limitauons from 
j'linning in favour of tlie remainderman. iUoAon 
V. Davore.n (2 H. ft B. 523) distinguished. 

Held, also, by Ormsby, J. (the point not being 
ivrgacd in the Court of Appeal), that the claim on 
loot of the judgment was not taken out of the 
operation of the statute bythcfact that a policyof 
inauranco upon the life of the teuaut for life had 
l>ecn assigned in trust for the judgment crcditui as 
a collateral security, the premiums on which' ho 
paid, and that bonuses of substantial amouut, but 
less thao the amount of premiums paid at the 
i.corual of such bonuscB, were, at the election of 
the judgment creditor, added to the policy instead 
iif being paidtohimincoah. Ke Gbeenx's Estate 
[18 I. B. It. 461 (0.A) 

IS. TifAe Bent-Cluirge in Ireland—Noa- 

iiaymeal for more than Tireiiy Yeari—Statnte of 
Limitations (3*4 Will 4, e. 27), et. 1, 2, 29— 
1 *£ 2 Ficl. c. 109.] The right te lithe rent-cha^ 
in L«land waa vested in a spiritual corporation 
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UHITATIOITS, STATUTES OF — continued. 
Bolc nntn 1871, when itwRS transferred by statute 
to a lay corporation. In 1877 the lnj corporatioE 
brought an action against tbo persona liable to pn; 
titho reat-chargeto recover BiiTcars'arreflre. Foi 
more than twenty years next before action there 
hod been no payment and no acknowledgment in 

Held, affirming the decision of the Irish CoQrl 
of Appeal, that tithe rent-charge was "rent" 
within Bcct. 1 of the Statute of Limitations {3 & i 
Will. 4, c. 27), and not a "composition" within 
the eioeptlon to sect. 1, compositions in Ireland 
having been abolished by 1 £ 2 Tict. c. 109 ; thai 
scot. 2 of 3 * 4 Will. i. c 27, applied as between 
the owner and the peraons liable to tithe rent- 
charge; that the lay corporation could not avail 
themselTes of the provisions of sect. 29 in favour 
of spiritual corporations sole ; and that the action 
was barred by the lapse of twenty yean. Ibibh 
Land Cohhibsion d. Urant - 10 App. Cm. 14, 
[68 L. T. SU, S3 V. B. U7, IS L. B. Ir. tTS 
(H.L.,I.) 
Action for subsidence after compensation for 

previons subsidence. 

See Dahaqeb. y. 
Application to settle amount of compensa- 

See Lands Clavbbb Act. 3. 
Conviction for encioachiDent on highway. 

See HioHWAT. 3. 
Express trust — Bequest to exooulor. 

8«e Will — Exboctobs. 2. 
Judgment— Qamisbee order to poy six years 

after. 

See Pbactioe — Attachmbnt or Debts. 
2. 
Notice of Dew building to diattlct siirveyor. 

£ee Hbtropolis. 10. 
Bight of entry barred by— Porchase of " pro- 

tenced " title. 

See Yendob and Pdbohaseb — Trrix. 6. 
Solicitor's lien for costs — Debt barred by 

statute. 

See SoLiOTTOB— Ljen. 8. 
Title under — "Shewing" and "making" 

^>od title. 

iSee Vbndob and Pdbceabzb— Title. 8. 



Com pant— WmDrac-D p, 
LIQUIDATfflB. 

See CoMPAHY — LioomATOB. 
LJBFESDVUB—FacaHngEesUtratioa—JuTMic- 
lion — Api^dealion &y Person no< a Farly— 30 & 31 
VUt. e. 47,'- 2— Costs.] Under the above section 
the Court has juriBdictiou to make an order 
vacating the registration of a la jiendens, which 
has been improperly registered against a person 
not a parly to the action, notwithstandinc that the 
action is being bona fide prosecuted by the Plain- 
tiff against the Defendant. Sohofield v. Solomon 
[M L, J. Ob. 1101, OS L. T. 079, W. N. (1886^ 
[101 

Begiatration— Mortgage — Petition for sale. 

See Reoistbt Acts. 



' LOAK — For specific pnrpwe — Bankruptcy of bor- 
I rower — Pollowu^ money lent. 

See Trdbtee — Ddtieb. 
\ LOCAL BOARD. 

! See Local Government : 

PcBLio Health Acts. 
LOCAL OOTEBraENT— ^eie SuiTding— JfaCtot 
to iMcal Baard — Wooden Building brought oa 
I WheeU.'] K. was charged under the W. Improve- 
I ment Act with unlawfully erecting a new building 
. without notice to tho local board. The building 
was made nf wood, thirty feet long and thirteen 
f(!et wide, and was brought along the street on 
wheels and put at the earner of a new street. It 
I bad spoutB and a down comer, had a supply of 
gas, and was used as a butcher's shop. 

Held, by Coleridge and Smith, JJ., that the 
justices were right in treating this as a new build- 
ing, and subject to the oidinary lequiremeotB as to 
new buildings. Biohabdbon v. Bbowh 

[49 J. P. en 

9. JTaisonee canted by Baral Aathorilj/ — 

Tnjunctitm agatntl continuing — Diiiolatum ef 
}iur(U Authority and con»lil«tion of Urban Auiko- 
rily oner eame Itietrict, Taylor v. FbiuN Bab- 
Net Local Boabo - - W. H. (ISSfi) 7 
3. — — Penaliiei enforced by Borough JutUcet 
— Applieation under Local Act — Paynenl to 
Borough Fund — General Offencee — JtepelUof Gene- 
ral Act by Local Act—Jemii'i Ad (11 * 12 VitL 
c. 43), s. 31—13 * 44 Vict, c cdvii., i. 257.] In 
the borough of O., a borough having a separate 
commissiou of the peace, it is provided by a local 
Act that any penalty recovered upon the infonna- 
tion or complaint of any peace officer or oonstable 
within the boiougb is to be paid to the treasnrer, 
and carried to the borough fund or to the polios 
anpemnnuatiou fund as the corporation my 
decide. In an action by the trMSUiei at the 
county of L. to enforce the provisions of sect. 31 
of II & 12 Vict. c. ia, J?«H. by Grove, Manfety, 
and Lopea, JJ.. that the effect of the provisioitB in 
the local Act was, so far as Ihe borough of L. wat 
concerned, to repeal the provisions of the genaisl 
Act : and that penaltiod imposed by the boroadi 
jnstices for offences against the general law nndra 
statutes containing no directions as to the applica- 
tion of the penalties were payable to the treasurer 
of the borough. 

Aliton V. Foy$ter (W. N. 1871, p. 48) explained 
Alison «. Chableswobth - - «J. P. 2M 
Public Health Acts. 

See FuBLio Health Acts. 
Towns Improvement Act — Street — Paving 

expenses. 

See Towns Impeoveubnt Aot, 
LOCAL OCVEBNKEin' BOABD— Prohibition— 

Inquiry as to making provisional order. 

See Pnauc Health Acts. G. 
100— Engineer's— Evidence— Damage action. 

See PsAcricB — Admiralty. 7. 
LOHBOB. 

See Metropolis. 
LOOT TEBK— EnUrgement of— "Bent havine::^ 

no money value," 

See CoMTETANciHO Act. 
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LDQOAOZ — Railway passenger's. 

See Railway Coupant. 8, 9. 
LTTITATIO — Custody of— Lunatic Asylumt Act. 
1853 (16 <t 17 Vict. c. 97), s. 6S—Jariidictitm of 
Jiuticet — Ferional Examinatum by Jiutices of 
alleged LunaticJ] In order to give two justices 
jnnadiotioa to make an order uoder b. 6S oftbe 
Lanatio Asjlums Act, 1853, far the reception of a. 
person iDt« a lunatic asylum ns a Itmatic nho is 
not a pauper, and not wandering at large, but 
who IB not under proper care and central, it is nut 
Deceesary that thej should esamine such person j 
in the presence of the medicul man wliom tliey 
have called to their assietance, nor that the exam- \ 
inatioQ ahould be made with the knowledge of ! 
the alleged lunatic, 90 tbat he should have the ! 
opportunity of eiplaiuing, if he c^utd, what 
might othernise be signa of insanity. Though 
hia exuninatioa must not be a sham, yet if it be . 
made by the juslicea bon& fide for the purpose of 
satisfying themselves of the sanity or insanity of 
the person examined, it u sufficient, and their | 
order is not without jurisdiotion because the 
eiBiuiiiation lasted only four or five minutes, and 
was made at the door of the carriage in whicli the 
alleged Innatic was seated with his atteodants 
preparatory t« his being taken to the asylum : — ' 
So htid by Sir James Uannen, and Lindley, L.J. 
{Lord Coleridge, C.J., dissenting) ; — Held, by j 
Lord Cktleridge, C.J., tliat where the person ' 
deemed to be a lunatic is examiucd by two jus- 
tioes at his place of abode or elsewhere, the 68th 
MCtioa requires that one of such two justices I 
most already hare had, as a condition precedent | 
to the vesting of the jurisdiction of the justices, , 
either an inforraation upon oath, or piivate or 
personal knowledge of his own as to the insanity 
of Bucb person. Reo. v. Whitfielp and Thorne 
(or HnjjiAN T. Whitfield) 1G Q. B. D. 122, S4 
[L. J. K. C. 113, as L, T. 196, 4B J. F.230, 820 (0~A.) 

S. CMtody — Private Aaylum — Order for 

Becepfibn— S(at«men( of Partiealart — Order for I 
Diteharge—S it 'J Vict. c. 100, i. 72—16 4 17 
VieL c 96, s. 4, Sched. A, Form 1.] The state- 
ment of particulars annexed (o the order issued 
ondei 16 ic 17 Tict. c M, s. 4, and Sched. A, | 
Fonn 1, for the admission and detention of a i 
patient in an asylum, fonas part of such order; 
and such statement, if substautially accurate, 
will be in compliance w'tli (be Act. 

Where oo order for the discbarge of a patient 
has been given under 8 Jt 9 Tict. c. 100, s. 72, by 
the person who signed the order for the reception 
of such patient, the proprietor of Ihe asylum Is 
boond to discharge the patient " forthwitli," that 
is, as soon as practically possible under the cir- 
cnmstancca. I.owe v. Fox - 16 Q. B. D. 667, 
[M L. J. Q. B. 661, 34 W. B. 144 (C.A.) I 

3. Inquiry when Lunacy eommenced — 

Lujuiey Segutalion Act, lt:62 (^5 & 26 Vict. e. 86), 
t. 3.] The Lunacy Regulation Act, 1862, s. 3, I 
takes away the power existing under tlie Lunacy 
Regulation Act, 1S53, B. 47, of directing an 
inquiry from what time an alleged lunatic has 
been ot nnsound mind. I 

Opinion expteased by James, L.J., in Jn re Sot- , 
toataior (L. R. 9 Cb. C77) dissented from. Re 
Sasby, am Alleged Lunatic SO Oh. D. 320, : 
[34 W. B. 12G (C.A.) | 



LOXATIC— con(tnu«d. 

I 4. IngmiUion — Alleged LanaHe— Order 

for Inquiry before Judge of the Sigh Court — 
I Lunaet, Begulation Act, 1862 (2S Jc 26 Vicf. e. 86), 
«. 4—8 & 9 Viet. e. 109, i. 19.] When an issue 
is directi'd by an order in Lunacy to try the 
' question of the insanity of an alleged' Innatio 
before a Judge of the High Court of Justice under 
the Lunacy Regulation Act, 1862, s. 4, it is not 
necessary to commence the proceedings by a writ 
of summons, the order for the issue being suf- 
ficient to give jurisdiction to the Judge. Ji«G. G. 
SooTT 27 Ch. D. ne, 84 L. J. Ch. 194, 

[Bl L. T. 73S, 38 W. B. 801 (C.A.) 

S. Maintenance — Pauper Lunaik — Ex- 

penM of Mainlenanct— Right oj Poor Late Guar- 
diamtorecoEST againit Hitate of Lunaiie after hie 
Dealh-Lunalic Atylume Act, 1853 (IG 4 17 Vict, 
c. 97), M. 94, 104.] A pauper lunatic having 
died seised of a small amount of real estate: — 
Held, by Bacon, V.C., that the amount of sums 
paid by guardians of the union to which the 
pauper was chargeable (though not in the union 
in wtiich be died), in respect of his maintenance 
at a lunatic asylum, was a debt recoverable in a 
creditors* action against his personal and real 
representatives, though no steps to recover pay- 
ment of expanses incurred in respect of sucti 
mainlcDancB were taken by the guardians in the 
pauper's lifetime. Re Websteh. Gcabdianb op 
Derby Umiun «. Sharratt 27 Oh. S. 710, 

[04 1. 1, Oh. B76, SI L, T. 319 

6. Property — Lunacy RegulaUon Act, 1853 

(16*17 VictclO), I. 1\>S— Charge of Expemes 
of Improvements.] A lunatic was tenant lor life 
of the H. estate, ttnd tenant in tail in possession 
of the D. estate. Expenses were incurred by the 
committee in improvements on boLh estates, but 
chiefly on Ibe former : — Held, that there wos no 
juriBdlction to charge the D. estate with the ex- 
penses incurred on the H. estate. Be Vataboub 
;A Ldkatic) - 88 Ch. 306, 83 I. T. 418 (C.A.) 

T. Property— Sale of Share of Lanatie in 

Real Edafe^Lunacy Begulation Act, 1B53 (16 A 
17 Vict. c,70), u. 116, 124.] The 124th section of 
Ihe Lunacy Regulation Act, 1853, does not give 
iurisdiction to authorize the committee of a 
lunatic to sell the lunatic's undivided share of 
land to the owner of the other shares. Re Weld 
[A LcNATic) 28 Ch. D. 814, G2 L. T. 70S, 

[33 W. B. 846 (CA.) 
See alio Re Wuolhodbe 28 Ch. D. SIS n. 

Custody- 8 * 9 Vict, c 100— Double costs. 

Sea Pbactiob— Costs. 8. 



- Property— Probate duty — Accnmulations — 

Conversion. 

See Retehdb. 8. 

- Sale inatead of partition — conversion— sub- 

sequent lunacy ofbeneficiary. 
See Partition. 3. 

- Trustee. 

Bee TsuaTEB Acts. 3, 4. 
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M. 

XAOIBTSATE. 

See JrsncES. 
XAIirTEHAHCE—Infani. 

See Infant. 4—7. 
— Lnnatie— Pauper — Espenaea. 

See LuNATTC. 5. 
KAIBTEITAHCE OF SUIT — Ualiciuualj pro- 

ciirint: banbruplc;. 

Sea Chaxpestt. 
XALICIOTTS tSiOSBtSUTlfyS — BeatonaUe and 
«ro5oWe atttte^Ahience of — MiediTretiim.'] A 
forged cheque had been presented at the Dufen- 
dauta' baii^ and the Pkictifl', because ho waa 
mppoBed to be one C, irbo was mspectcd, was 
arreetad by the police on the charge of vitterinK- 
it, and was then po^itirely iilentified bj the bank 
cashier as the man to whom the moDey was puid. 
On an action for malicious p^ecution. Held, by 
Orove, Maniety, and Lo pee, J J., thai there was no 
erideuoe of the absence of reasooable and pro- 
bable caose. Held, also, that t)iough, when the 
Plaintiff set np an alibi, and deniid that he was 
C., the Defendanta found that eTidence would be 
fortbtoming which, if true, would estHblisb these 
Acta, it was no evidence of malice on the part of 
the Dtfendaals thut they did not wirbdraw from 
the prosecution till the Plaintiff had been thrice 
remiinded. 

Held, also, that it not beine the duly of the 
Defendants to bring this evidence, wliich they 
dnubliKl, before the maglitratcs, their not doing 
BO was no evidence of malice. In tiie ai'tion it 



fast the guilty person. It was no evidence of 
malice on the part of the Derendanta thHt they 
put witnpsses into the box, who, tu Defendants 
well knew, wonld assert tlieir belief thut the 
Plaintiff was guilty. Habbisov v. National 
Pbovijciial Bank or Enisland - 49 J. P. 390 

See also Falsb Iuphuonuent. 
HAMBAinrB— PreroaafiOB— Coinpani;— Hegisfer."! 
A prerogative writ of mandamia will not lie to 
compel acompanytoregisti'rasaholiler of sharec 
theri-in, a person to whom thev have issued cerlifl- 
sales in respect of Buch shuns, where the com- 
pany have issued prior certificaleB in respect of 
such i-haree to aomeone else, without clear proof 
that the person to whom the kst certificutea were 
issued haa a bi'tter title than the person to whom 
the earlier ones were iaaued, ev.n though the 

Kw)n holding the earlier certificates has not 
n entered in the company's teg ster as the 
holder of such ahares. When such writ is Ksked 
for, tlie oompiiny are not estopped from n-lying 
npon the sctnal facts. Beo. t. CHiRBWOon 
FOEEST RAILWAr Co. - - 1 C. ft E. 4IS 

S. EiHe in Naiurt of — Ceriiorori — Ret 

jvdieata— Charge of Atault— Claim of Bight— 
Jtaiedietioa of Magistrale — CerlijicaU of Dit- 
mit»id~l\ i- 12 Tiet e. 43, 1. 14—11 d 12 Vicl. 
c 44, a. 5.] A person muking a }>ond fide claim 
of right to be present aa one of the public in a 
law court at the hearing of a suit is not justified | 



polios ooniWUa 
and an otficial who endeavour to remove him. 
Such a claim of right does not oiiBt the jurii- 
diction of a magiatrute who bag to try the oIiHgM 
of assault, and he may refuse to admit eridCDH 
and to allow cross-eiaminstion iu respect of tks 
said claim. If a charge be diimiaaad, it is dit- 
cretionary with the justice to grant or rofnw a 
certiflcnte of dismjasal. 

A prerogative writ of mandamus can only be 
moved for by counael. Qa/ere, whether a rule in the 
natnrc of a mandamus nnder 11 & 12 Viot. a. 41. 
a. 5, can be moved for in person. 

When a EKvisional Court have decided a point 
against an applicant on one application, thej will 
not overrnlo or review that decieion on a aeoond 
appli<SLtio>i by him, which, though technically 
different from the first, raises the identical pmnt 
again. Beo. e. Stanbubv Eabdlex 49J. P. HI 

Pleading to retnrn to — Kctum of oncOD- 

ditioual compliance. 

See PaAcnoE — Mandahcs. 

To juaticcB. 

See JUSTICES. 4 — 7. 
KAITOB— Tfinani— P«««nied Grant— FeofhUHt 
— Licence to make encTOadnamt — ARmnng BM- 
ding,'} By a private Act passed in 1739, the lord 
and IVeeholdcra of a manor were empowetod to 
grant portions of the wa-te in tlie manner theieiu 
provided. Under the Act variotte pieces of the 
waste were inclosed, and in many oases a licence 
under the seals of the lord and a majority of the 
freeholders was given to the person inclosing the 
land to occupy it on payment of a nuali rent 
Among othcre, D. occupied part of the waste, and 
waa chargol with varying sums as an enoioaoh- 
ment rent, but no grant or licence for bis 
occupation was produced in evidence. In 1811 
there was on entry in tlie books of the manor that 
j D. waa to pay £4 10». " now and in tDtare," and 
j this rent had since been paid by the ooon^er of 
the land, Tliia piece of land was conveyeil to a 
I purchaser hy leaae and release aa f^hold land, 
and buildings were erected on it. It had afler- 
' warda been conveyed by feoffment, and had 
^ eventually come into the possession of 8., tlie 
I Defendant. The Defendant having claimed to 
be seised of the land in fee simple subject to the 
quit rent of £4 10a., this action was brouefat by 
I the lord of tlie manor and the freehoUeis to 
recover the land : — 

Meld, affirming the decision of I 
OV.N.(1883) 157), that the Defendant wn 
from year to year, and the Plaiutilb were entitled 

Held, also, that the deed of feoffment had no 

tortzoua operation so as to pass the fee b; wrong, 

and Held, that there bad been no such conduct on 

the part of the Piuiiitiffe aa disentitled them, 

under the principle of Ramiden v. Jhaan 

^. H. 1 H. L. 129, 14 W. B. 926} trata teoowt- 

lag possession of the property. WsLLstt «. Stohi 

[H L. J. Ch. 49T, S3 L. T. Sei, 83 V. B. 4S1, 

CV. S. (ISaS) II (CLA.) 

See also Gopthou). 
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lUBITIKE LAW. See Sbif. 
TUXXXr — JXttitrbaTice— Charter, Force of ~ 
WaitKT 0/ StatuUiTy Jtigkte — Accommodation pro- 
vidad bj/ Lord of Jtfarfa(.] A chnrter of 1st 
£dwiud ILL made by the King " with tha oBseiit 
tiOkO pral&tes, earla, barons, and all thu commooB 
et oui realm aasembleil in our present Parlia- 
ment," granted to the citizcae of fhe city of 
LoodoQ oertain privileges, eod amoai; them that 
" DO maihet witliin seveu milea rouD<l about the 
^ty HuM be grantad by us or our heirs to any 
006." By letters patent in the 34th Cliurlcs II., 
reciting; an inquisition founded on a writ of ad 
guod damnum, tlie King granted to the Kespond- 
«iit8' predeoessor Iq title the rigbl of holding 
murkela on Thursday and Saturday in every 
Toek In Spital Square, within the seven miles. 

Uew of the market was proved since 1723. The 
Appellant company set up a depot or row of stalU 
»t their terruinuB within 300 yards of Spitat 
Sqanm, and let them to dealers for the purpose 
of selling &uit and vegetables hrou;;ht up fay their 
railway, and justified their dep3t on the ground 
that the Eespondeots' siarkpt was very crowded, 
tliat it noB difBcult for dealers to get atnlU there, 
wad that if any persons other than the Bespond- 
cnta* tenants wished to sell in the Bespundents' 
marlrat thera would he no room lor them ; and 
that the Bespondents' market iurriuged thu pro- 
Tiuons of certain Paving Acts ; — 

Held, afflrmiitg the decision of the Court of 
Appeal (25 Ch. D. 511, 63 L. J. Ch. 371, 49 L. T. 
717, S2 W. K. 311), that the charter of Ed- 
«wd UL had, at the most, the force of a private 
•m pemnal statute, ukd concerned the corporHlion 
of Xundmk only and not the general public ; that 
the conient of the corporation wus to be presumed 
io the letters patent of Charles II. : that the 
lettturs patent of Charles II. conferred a vajid 
right of market; that the company's depot wan 
in foot a rival market, and a disturbance of the 
Bcspandents' right of market, and entitled the 
Seapundenta to an injunction to restrain thecom- 
panj from using their depot in thu above maTiner 
tr BO ■• to interfere with the Rcspondnuts' rights : 
and that even if the company hail proved that 
there was nut sufficient accommodation in the 
Be^xmdents' market, or that the Paving Acts had 
been infi-ingcd, those ciroumstancos would have 
afforded no atidwer 10 the action for an injunction. 
Gbkat EASTEaN Railway Co. v. Golusuid 
[9 App. Cai. B2T, ti L, J. Ch. 162, 62 L. T. 270, 
[33 W. S. SI, 49 J. P. 260 (H. L., E.) 

2. Dittitrbance of — Market granted by 

CkaTter-^Shop—Sala oulaide Shop.} HobnkE 0. 
Fbsemah - - - W. N, (1884) 2S3 

3. Marltel not limited by Metei and 

Bouadi — Exleneion 0/ Market— Streets aub/ecf to 
MarM SighlM — Street Acte of Farliament not 
4ifecting Market — Vtage — Presurnvtioa of loit 
6Taia.i By letters patent in itl Oharles II. ttie 
King granted to the predecessor in titlii of those 
under whoiu the Defendant claimi^d as lesate the 
light to hold two markets — one ou TliurBday and 
die other on Batnrdny-— in every werk, " in or 
itext t<> Spilal Square." The mitrket place and 
four inner streets oooneoted therewith were made 
by the grantee on the square piece of land which 
Lad formerly been Spital Square, and which land { 
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he had acqnired when (he charter was granted to 
him. but he never acquiied the adjoining land 
which surrounded such square piece, and on 
which, subsequently to the charter, were made 
certnin outer streets, into which the fbur inner 
streets tnn. By I<-ttets patent in 1 James II., 
made void b; 2 Wm. & H. sess. 1, c. 8. a third 
market was given, viz., on Monday in every 
I week, and a market on Wednesday substituted 
I for that on Thursday. In proceedings taken at 
the instance of the local authority to restrain the 
Defendant from licensing the sale of gnods in 
either the outer or the inner streets adjoining the 
market, the local authority relied on certain 
Paving Acts of (iio. 3, which empowered such 
authority to remove the obstruction causud by 
selling articles in those speciBc streets, and the 
Defendant proved a usage from the time of living 
memory to sell vegetables and fruit in any of 
those streets, and to pay toll to the market-owner 
for so doing, when by reason of the market being 
so crowded it was impossible to get nearer to the 
inside market, and he also proved such usage to 
hold the market on other days of the week 
: besides on Thursday and Saturday : — Held, that 
I the murket was a market without metes and 
I bounds, and might extend, therefore, from time 
' to time, as the crowded state of the market might 
i require, ovi-r nay of the surroundiug streets, all of 
which were to be presumed to have been dedica- 
ted to the publio subject to the exorcise of the 
market franchise, notwitliatanding thu Paving 
Acts, as such Acts were not to he construed as 
interfering with the market rights ; — Held, also 
that the right to hold the market was confined to 
the two days mentioned in the charter of Charles 
II., and that under the particular circumstanoea 
of the cnse a lost grant for the other days of the 
week was not to be inferred. AironNEv-UEHEBAi, 
V. Houner U 0, B, S, 246, 64 L. J. 0. B. 22T, 
[33 V. B, 93, 49 J. F. 326 (C.A) 
[AfBnned by H. I., T. W. (18B6), 223.] 

4. Selling wilhin limiti — Proriiioiu — 

Potatoes.^ The T. Murket Act proliibited the 
^etlmg within cei'tain limits of the market, com, 
grain, fish, meat, poultry, or other proviaioas, or 
any bulls, bheep, swine, or other live cattle which 
are usually sold in publio markets. 

Held, by Hawkins and Smith, JJ., that a shop- 
keeper selling putitoes came within the btatute, 
these being " provisions," and also " usually sold 
within markets." Shefheud v. Fol[,ahi> 

[49 J. ?. IBfi 

Approaches to — Dintriot Board of 'Worka. 

See SlErEOPOi.iB. 4. 
KABBIAaS SETTLSKEIIT. 

See SKTTtBMENT. 

HABBIEI) WOKAH. 

Set HDasiLHD akd Witb. 
KABBIED WOKEira PBOPEBTT ACTS. 

See Husband and Wipe — Marbibp 

Women's Peoperty Acts. 
HABSHALLIire— Charitable beqneats. 

See Chabttz. 4, 10. 
Debta and Legacies — Charge^Mortmain — 

Lapsed beC|Ui'St. 

See BsBODTOB — AomKiSTXATiON. 6. 
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IU8TXE AKD BESVAHT— Cuminun Emphyymeni 
— Direct Employtaenl by Suh-coiitraclor*.] A., a 
labourer in the employment of a firm who had 
contracted to lay the cement flooiiag of a. 
baildiDg in course of erection, woa injured by a 
Iiummer let fall through a skyliglit in the roof, 
aB alleged, by the fault of B., a norknian !□ the 
employment of C, who had undertnkentocicmito 
the plumber work of the same building. Held, 
that C. vas not responaible to A. for B.'n faull, 
A. and B. being engaged in a common work. 
MAGciitE V. RvuBBu. IS 0. of B. Cm. 1071 (81.) 

2. Comnum Emphgmeitt — iTidependent 

QmtTactor.l ABervaatin the ordinary employmenl 
of tbe C. Ky. Co. brought an action for damages 
aguiiiat a firm of slaters, averring that he, while 
engaged in storing sleepers in a shed belonging 
to the company, had been injured 1 y the fault of 
a eerrant in the employment of the Defendants, 
who were repairing tbe roof of the shed under 
conlract Seld, that these arerments did not 
shew that the Plaintiff and the Dcfeadants' 
servant were engaged in a common work, and 
that tbe action was niainlainablo. Goruan 

MOSBISON 

3. ■ Common Emplnyment — I/iability of 

Matter for fault of Sereani-I An apprentice to a 
llxm of mining engineera, engaged in making a 
survey of a pit, was severely burnt by an ex- 
plosion of fite-damp. He was accompanied by 
the foreman and the fireman iu tbe employment 
of tbe lessees of the pit. Each of the pnrty had 
a nuked light, and the esplosion was caused by 
tbe fault of the fireman in going with a naked 
light into a part of the workings that bad been for 
some time disused. The survey vras made in terms 
of the lease of the pit to show the workinga, at 
the joint expense of landlord and tenant. In an 
action of damages brought by the apprentice 
ajtainat the lessees of the pit: fleM, that as the 
Plaintiff bad entered the mine under a contract 
of employment, he must he held to have under- 
taken all ricks incidental thereto without claim 
for compensation except against " 
in fault, and tliat the Defendants therefore 
not responsible to the Plaintiff for the fault of 
the fireman in carrying a naked lamp. Wikqaib 
n. MoNKLAND Iron Co. '" " -'" " ~. .~ . 
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general superintendent. WiiaoN d. Wili.imahtic 

Linen Co. - - 47 Amer. B. SSS (11.8.) 

See also Atlanta Cotton Factory Co. h. Spebb 

[id. 7W 

7. Common Employment — Servant of 

railway Co. injured whilst travelling home fron> 
his work in aoe ot Co.'s trains, free of chai^. 
Vice 0. New Yobk Centbal Et. Co. 

[M Amar. B. 36 OJ.B.> 

B. Jlf™i*r'B Liability — Anavlt hy Servant 

—Bcope of Emplayment.] Held, by OolerWfe, 
C.J., and Smith, J., that an assault committed 
by a wattrworbi company's broker's assiataDt 
when levying a distress for water-rate, did not 
render either the company or the broker liable 
to damages, it not being within tbe scope of 
the man's employment to commit an assault. 
B1OHAB119 V. West Middlesex Watebwobks Co. 
[IB a B. D. B60, S4 L. J. Q. B, Sfil, 33 W. B. 909, 
[4S J. ?. 611 

8. Master'i Liability — Employen and 

Wmkmen Ad, 1875 (38 * 39 ViH. e. 90), m. 1 (iy. 
2 (1) — Injury "caaied" to a workman — Em- 
ployers' LiaMlity Act, 1880 (43 & 44 Vict. c. 42), 
». 1.] Where a waggon was in a defective state, 
of which a workman was aware, and be used it 
in such a way as lo cause injury to himself, 
when he knew how to use, and might have used 
it so as not lo cause injury to himself, he cannot 

1ft c of a p.. IJW0 !-■» -1 snd Workmen Act, 1875. Bo held by Mathew 

lSC.ofB.Ca..l073C8o.) „d Day,JJ. Martin «. Cosnah's QdIy Alkau 

Co. - - - . 33W. E. 816 

10. Matter'i LiabUUy — Employer)' Lia- 
bility Act, 1880 (43 dc 44 Vict. e. 42), t. 1, «ut-i. 
3— injury re»idting to Workman from havingoon- 
formed to Ordere or Directions of FtUoa Work- 
man.] The 1st section of the Einployero' Liability- 
Act, 1680, provides that where personal injury 
is caused to a workman (3) by reason of the 
negligence of any person in the service of the 
employer to whose orders or directions the work- 
man at the time of the injnry was bound (o 
conform, and did conform, where such injury 
resulted from his having so conformed, the 
workman or, in case the injury results in death, 
his legal personal representatives, shall have the 
same right of compensation against the employer' 
ae if the workman had not beeji a workman of 

nor in the service of the employer nor engaged in. 

except against those personally his work. The Plaintiff, a boy employed by the 



working switch for his train 



[loading from ft vnu (hn 

12 C. of SrCaa. 91 (80.) I window frames. Tbe frames wore I 

' right in the van, secured at each 

by a string. Tbe ce 



4. Common Employment — Brakeman hoops of the 









way yard, injured by negligence of engineman of I Pi,dntiff untied the string at the other 'end. The 

anothtf-r train nf aawna /v^rttr,ar,Tr />t, a f1 !.>rt.,v.f- 1^^.. -i.^ .^ i .. ^. . ...» . 



the string a 



a end of the frames, and the 



another train of same company on adjL 

Randall v. B. 4 O. Kt, Co. 109tr.8, 47B (T.S.) 



n Employment— Guard of rail- , 
way train held not to bear relation of fellow | ^ ,™" 
servant to engineer and ofber servants of 
company. Chicaoo, Ac, Ry. Co. v. Ross 

[112 TI.B. 377 (U.S.) 

6. Common Employment — Injury to . . . 

servant of a oompany through negligence of its ' of which he sued the Defendants fori 



. did not expressly order tbe Plaintiff to 

the string, hut tbe Plaintiff slated that ho 

I without orders because he had done so on 

, and that the carman saw him 

untie the string and made no objection. The 

carman then removed one of the Irames without 

retying the two remaining frames, leaTJng thenv 

st^ding unsecured. Tbey directly afterwards fell 

the Plaintiff, causing him iojuries in respect 
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under the Employera* Liability Act, 1880:— 
Seld, that there was on the above facts evidence 
of an injury to the Plaiiitiflf by reason of the 
n^ligence of a fellow workman to whose orders 
he was bound to conform, and did conform, and 
which resulted from his having so conformed. 
MiLLWARD (or Milward) v. Midland Railway 
Ck>MPANY - 14 Q. B. D. 68, 64 L. J. Q. B. 202, 
[62 L. T. 266, 33 W. B. 366, 49 J. P. 463 



11. 



Master's Liability — Employers' Lia- 



Ulity Act 1880 (43 & 44 Vict. c. 42), s. 1 (3).] In 
an action by a workman against his employer 
under the above Act, it was proved that a rivet- 
ting machineman in the employers* works was 
engaged at a rivetting job on a furnace along 
with three other workmen (including the Plain- 
tiff) who had about one-third less wages than the 
machineman; that the machineman gave the 
others directions as to what they were to do, but 
that he could only enforce these directions by an 
appeal to the foreman of the works; that lie 
told the Plaintiff to enter the furnace at which 
they were working to do some work inside ; the 
furnace being raised off the ground to admit the 
Plaintiff; that after the Plaintiff had completed 
the work the machineman gave the signal for 
the furnace to be again raised, and the Plaintiff, 
without receiving an express direction from the 
machineman to do so, began to come out, but as 
he was coming out, the chain, by means of which 
the furnace was suspended, broke, and the furnace 
lell on his foot and injured it. The chain was 
admittedly insufficient for the work, and had 
been negligently chosen by the machineman, 
and it was also admitted that wooden blocks 
should have been placed below the furnace when 
raised to make it more secure. Hetd^ that the 
machineman was a person to whose orders or 
directions the other workmen were "bound to 
conform," that the injury to the Plaintiff had 
resulted from his having conformed to such an 
order, and therefore he was entitled to damages 
from, his employers. Dolan v, Anderson 

[12 C. of S. Cas. 804 (Sc.) 

12. — ^— Master's Liability — Employers* Lia- 
hility Act, 1880 (43 & 44 Vict. c. ^2)—UaUlity 
of Coalmaster for injury to servant of Ckmtractor.'] 
A coalmaster contracted with pit-sinkers to sink 
a shaft in his colliery to a lower seam of coal, the 
pit-sinkers becoming bound, inter alia, to put in 
the necessary propping or supports, which the 
coalmaster was bound to and did sufficiently 
supply, at the sides of the shaft. The pit-sinkers 
for the purpose of carrying out this contract en- 
gaged a number of workmen, whose wages they 
paid, who were under their sole control, and who 
did not sign the colliery rules. The coalmaster 
and his manager did not superintend the opera- 
tion. One of the workmen having been killed 
when engaged in sinking the pit through the 
falling in of its sides, which had been insufficiently 
propped, his representatives brought an action 
ag-ainst the coalmaster claiming damages at com- 
mon law and under the above Act, and pleading 
that the Defendant was in fault in not having by 
himself or by his manager superintended the 
propping of the shaft. Held, that as the de- 
had not been in the employment of the 
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Defendant, and as there was no duty to the de- 
ceased incumbent on^the Defendant which he had 
failed to perform, the Defendant was not liable in 
damages. Bobebtson v. Eussell 12 C. of S. 

[Gas. 684 (So.) 

13. Master's Liability — Employers' Lia- 
bility Act, 1880 (43 i& 44 Vict c. 42), ss. 4, 7— 
Notice, sufficiency of] The wife of a workman 
who had been injured wrote to his employer as 
follows : — " I find I will need some more money, 
and will you please oblidge me with ten shillings. 
It is now five weeks since Adam got his accident. 
His jaw is so badly smashed that he will never 
be the same man agin. Adam has been advised 
to get damages from you." Held, that this letter 
was to be ts^en as a notice under the Act, and 
that, having regard to the proviso at the end of 
s. 7, it was sufficiently specific to allow the 
Plaintiff to go to trial. Thomson v. Bobebtson 

[18 C. of S. Cas. 121 (So.) 

14. Master's Liability — Employers' Lia- 
bility Act, 1880 (43 A 44 Vict. c. 42), s. 6— iie- 
moval of Action into 'Superior Court — Special 
grounds — Serious personal injuries — Damages ex- 
ceeding £50 — Conditional order — Shouring cause.'J 
An action to recover damages for personal injuries 
occasioned through the negligence of a fellow- 
servant of the Plaintiff having been brought in 
the County Court, under the Employers' Liability- 
Act, 1880, the Plaintiff obtained a conditional 
order to have it removed into a Superior Court. 
The Plaintiff's wages were £60 a year, and h& 
claimed £180 damages. There was medical 
evidence shewing that he had sustained serious 
and permanent injury, and it was admitted that 
more than £50 might reasonably be awarded; 
but there were not any other special circumstances 
shewn in support of the application : — 

Held (1), tiiat the County Court would havo 
power to award damages exceeding £50, and for 
any amount within the statutory limit of three 
years' wages. 

(2) Per Dowse, B., diss. Andrews, J., that no 
sufficient grounds were shewn for the removal of 
the action from the County Court. 

In such cases, where a conditional order is 
made, thh opposite party should merely file an 
affidavit as cause, leaving the party who has ob- 
tained the conditional order to serve notice (if so 
advised) to make it absolute. McEvov v. Wateb- 
FOBD Steamship Co. - 16 L. B. Ir. 291 

15. Master's Liability — Employers* Lia- 

bility Act, 1880 (43 & 44 Vict. c. 42), s. ^—County 
Court — Action of Tort — Stay of Proceedings (19 
<fe 20 Vict. c. 108), 8. 39.] Sect. 39 of the County 
Courts Act, 1856, entitles the Defendant " in any 
action of tort " where the claim exceeds £5 to a 
stay of proceedings upon certain conditions as to 
giving security for the amount claimed, and the 
costs of trial in one of the superior courts of 
common law: — Held, affirming the decision of 
Mathew and Smith, JJ. (14 Q. B. D. 818, 54 
L. J. Q. B. 301, 33 W. B. 521, 49 J. P. 407), that 
this section was intended to apply only to actions 
which could be brought either in one of the 
superior courts or in a county court, and there- 
fore did not apply to an action under the Em- 
ployers' Liability Act, 1880, which by s. 6 of that 
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Act must be brought in a county court. Beo. v. 
Judge of City op London Coubt. Claxton v. 
Lucas and Aibd - 14 Q. B. D. 906, 

[64 L. J. Q. B. 330, 62 L. T. 637, 83 W. B. 700 

16. Master's lAahility — Girl under four- 
teen employed in Factory — Factory Act, 1878 
(41 Vict, c. 16), ss. 11, 12, 26^ 96.] A girl within 
a few days of fourteen years of age was employed 
as a full-timer in contravention of the above Act, 
at a carding-machine in a factory. Among her 
duties was that of keeping the machine clean 
from tow, which was apt to collect on it, and she 
had the power of stopping the machine for this 
purpose. She was directed not to touch the 
machine while it was in motion. In contraven- 
tion of this direction she attempted to clean it 
without having stopped it ; her arm was in con- 
sequence cau^t in the machinery and was 
seriously injured. In an action of damages by 
the girl against her employers : — Held, that the 
Defendants were in fault in employing the Plain- 
tiff at work, which, looking to her age, must on 
the evidence be regarded as of a dangerous 
character, that a piea of contributory negligence 
was ill-founded, and, therefore, that the Defen- 
dants were liable in damages. Shabp v. Path- 
head Spinning Co. - 12 C. of S. Cas. 674 (So.) 

17. Master's jAohility — Improper use of 

machine — Latent Defect.'] . The contractor for the 
removal of a disused line of railway made use of a 
travelling crane to tear up the rails with the 
sleepers attached. When this operation had gone 
on for about a month, the jib of the crane sud- 
denly fell, owing to the breaking of the pivot on 
wliich the crane rested, and in falling killed one 
of the workmen employed at the windlass. After 
the accident a latent defect was discovered in the 
pivot. The widow of the deceased workman 
having brought an action of damages against the 
contractor : — Held (diss. Lord Rutherfurd Clark), 
that the use to which the crane had been put was 
an improper use, that it had not been satisfactorily 
proved by the contractor that the accident was 
due to the latent defect^ and that therefore he was 
liable in damages to the Plaintiff. Welsh v. 
HoiB - - 12 C. of S. Cas. 690 (So.) 

18. — — Master* 8 lAahility — Negligenhe of Ser- 
vant hired to drive Cart, Liability of Hirer for.] 
D. contracted with the Defendants, an urban 
authority, to supply by the day a driver and horse 
to drive and draw a watering cart belonging to 
the Defendants. The driver was employed and 
paid by D., and was not under the Defendants* 
direction or control otherwise than that their in- 
spector directed him what streets to water. In an 
action to recover damages for injuries caused by 
the negligent conduct of the driver whilst in 
charge of the cart: — Held, by Grove and 
Manisty, JJ., that the Defendants were not 
liable. Quarman v. Burnett (6 M. & W. 499) 
followed; Eourke v White Moss Colliery Co. (2 
C. P. D. 205) distinguished. Jones v. Corpora- 
tion OP Liverpool r 14 Q. B. D. 890, 

[64 L. J. Q. B. 846, 38 W. B. 661, 49 J. P. 811 

19. Master's Liability — Negligence of 

servant — Course of employment — Damage to 
property caused by fire kindled by employees of 
railway for purpose of cooking their meals, whilst 
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engaged in repairing the line. Mobieb v, St. 

Paul, &c., Railway Co. - 47 Amer. B. 798 

See also Mulvehill v. Bates Id. 796 



20. 



Master's Liability — Negligence — 



Scope of Employment — Implied Authority — Neg^ 
ligent driving — Evidence.] In an action for in- 
juries sustained through the negligent driving of 
one of the Defendant's servants, the only question 
being whether the Defendant was responsible for 
such negligence, it appeared that the Defendant 
was the proprietor of an hotel and shop in the 
town of C, and kept a pony and chaise for his 
own personal use. They were not used for the 
purpose of the Defendant's business. The acci- 
dent which occasioned the injuries occurred, 
during the temporary absence of the Defendant, 
who had left a servant, E., in charge of the shop 
only, with authority to sell goods, and generally 
to see that things went on right in his absence. 
The Defendant gave E. no authority to driv^. 
Another servant named M. was in charge of the 
yard, and it was albo his duty to drive when De- 
fendant required. A housekeeper had charge of 
the house. While the Defendant was so absent, 
one of his relatives, Q., who admittedly had no 
authority to act as liis agent, called at the house, 
and when leaving, E., at Q.'s request, drove Q. in 
the pony chaise to the neighbouring railway 
station. When E. was driving the pony and 
chaise back £rom the station the accident took 
place : — 

Held, that there was no evidence proper to be 
submitted to the jury that E. was at the time of 
the accident acting in the course of his employ- 
ment as the Defendant's servant. Wilson, v. 
Owens 16 L. B. Ir. 226 (since affirmed by CA.) 

21. Master^ 8 Liability — Toriioua OAst of 

Servant — Tramway Co. — Authority of Servant to 
Arrestr-^Tramways Act, 1870 (33 & 34 Vict. c. 78), 
ss. 51, 52.] The Plaintiff was a passenger in one 
of the Defendants' tramcars, and tendered to the 
conductor, in payment of fare, a half-sovereign, 
which the conductor supposed to be counterfeit, 
and he therefore gave tbe Plaintiff in charge to 
the police. The Plaintiff having brought an 
action for false imprisonment against the tramway 
company; — Held, by Stephen, J., on further 
consideration, that the Defendants were liable. 
FuBLOKG V. South London Tbamways Co. 

[46 J. P. 329, 1 C. & £. 816 

Master's liability— Fraudulent representa- 
tion by servant. 
See Sale of Goods. 4. 

KASTEB 07 SHIP. 

See Ship — Master. 
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TWAlTTM' — <' Actio personalis m^ritur cum persona. 

See Arbitration. 1. 

" Interest reipuhlicas ut sit finis litium. 

See Judgment. 2. 

— '■ — " Nemo debet bis vexari pro una et eAdeim 



causa." 



» 



See Judgment. 2, 3. 

" Qui prior est tempore potior estjureJ 

See Company— Shares. 4. 

KAYOB'S COTTBLT-^urisdiction— Prohibition'^ 
Mayor's CouH Procedure Act (20 & 21 VicL A> 
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clvii.'), 8. 12 — Cause of Action arising wholly or 
in part within the City of London or Liberties 
thereof.'] The terms of a sale of the lease, good- 
will, and fixtures of a business carried on in Sur- 
rey having been agreed upon orally, two counter- 
part documents were drawn up, embodying such 
terms. One of these was signed by tile purchaser i 
at Bow in the county of Middlesex. The other 
was subsequently signed by the vendor in the 
city of London. The two documents were then 
exchanged between the parties, and the deposit 
was paid at the office of the purchaser's solicitor 
in the city of London. The sum of £50, part of 
the purchase-money, being unpaid, the vendor 
sued for the same in tlie Mayor's Court : — Held, 
by Grove & Smith, JJ., that the cause of action 
did not in part arise within the jurisdiction of 
the Mayor's Court, and that therefore a writ of 
prohibition must issue. Aldebton v, Aboheb 
[14 Q. B. D. 1, 64 L. J. Q. B. 12, 61 L. T. 661, 

[88 W. B. 186 
MBASUBE 07 DAMAGES. 
See Damages. 

MEAT — Unwholesome — ^Evidence as to state of. 
See Public Health Acts. 18. 

MEDICAL TBA,(y£TnomS,— Unqualified Person 
— Bight to sue — Apothecaries Act (55 Geo, 3, c. 
194), 8. 14:— Medical Act, 1858 (21 <fc 22 Vict. c. 
90), S8, 32, 40.] The Act 55 Geo. 3, c. 194, pro- 
hibiting medical practice by unqualified persons, 
is not repealed by implication by the Medical 
Act, 1858. 

The Defendant, a duly qualified medical prac- 
titioner, agreed with the Plaintiff, a medical prac- 
titioner not duly qualified, but who was described 
in the agreement as "medical practitioner," to 
serve the Plaintiff as assistant in his profession as 
a medical practitioner, and not to practise at B. 
within five years after the close of the engage- 
ment. The Plaintiff applied for an injunction to 
prevent the Defendant from practising at B. in 
breach of tliis agreement : — Held, by Pearson, J. 
(52 L. T. 472, 49 J. P. 536), that the Medical Act 
of 1858 does not prohibit unqunlified persons 
from practising medicine, its object being only to 
enp.ble the public to distinguish between quali- 
fied and unqualified practitioners — that the use 
by an unqualified person in a private agreement 
with another medical man, of any uf the titles for 
the wilful use of which by an unqualified person 
for the purpose of deceiving the public, penalties 
Are imposed by sect. 40 of the Act, is not an 
offence within that section — that the agreement 
therefore was not UlegaL and that the Plaintiff 
could enforce its terms, and was entitled to sa 
injunction. 

The Defendant appealed, and on appeal shewed 
that the Plaintiff hiid given various certificati sot' 
«ause of death, which shewed that the Plaintiff 
had attended the deceased pernOi-s during their 
last illness, and from which it was to be inferred 
that he attended patients in the way in which a 
medical practitioner ordinai-ily attends, and in 
&ct personally acted as an apothecary : — 

Held, tliat his doing so was made illegal by 
the Act 55 Geo. 3, c. 194, s. 14, that the agree- 
ment therefore was to assist the Plaintiff in carry- 
ing on a business which he could not lawfully 



MEDICAL FBACnnOKEB — continued. 

carry on, and that the agreement was illegal and 
could not be enforced. 

Senible, if the Plaintiff had carried on his busi- 
ness by means of duly qualified assistants, with- 
out personally acting as a physician, surgeon, or 
apothecary, the agreement might have been legal. 
Dayies 17. Makuna 29 Ch. D. 696, 54 L. J. Gh. 1148, 

[62 L. T. 472, 68 L. T. 814, 83 W. B. 688, 

[49 J. P. 686, 60 J. P. 6 (C A.) 

MEE^NC^— Company — Special resolution — Time 

— Interval. 

See Company — Management. 

MEMOBANDTTM OE ASSOCIATION. 

See Company — Memorandum. 

MENS BEA — Tramway engine — Emission of 
steam — Driver's liability. 
See Tramways Act. 

MEBCHANT SHIPPING ACTS. 

See Ship — Mercbant Shipping Acts. 

METBOPOLIS — Commissioners of Sewers — Power 
to take Land — 57 Geo. 3, c. xxix. — Bight of Pre- 
emption — 14 <fc 15 Vict. c. xci., s. 54.] Two nouses 
adjoining Wood Street, in the city of London, 
having been destroyed by fire, the outer walls 
only being left standing, the Commissioners of 
Sewers adjudicated that it was desirable to widen 
Wood Street, and that tlie two houses, and the 
land on which they stood, projected into and 
prevented them from widening the street, and 
that the possession and purchase of those houses 
was necessary for that purpose, and they directed 
their solicitor to treat for the purchase. Notice 
to treat was accordingly given for the whole of 
the houses. The owners brou,y;ht their action for. 
an injunction to restrain the Commissioners from 
proceeding on this notice. It was admitted by 
the Commissioners that they only meant to use a 
strip of 5 J feet in breadth for widening the street, 
and intended to sell the rest without giving the 
Plaintiffs any option of pre-emption : — 

Held, by Kay, J., and by the Court of Appeal, 
that the Plaintiffs were entitled to an injunction, 
for that the adjudication was ultra vires, the Com- 
missioners having no power to adjudicate that 
the possession of the whole ot the piece of land is 
necessary for the purpose of improvements when 
they only intend to use a small part of it for that 
purpose, though if they madt- such an adjudica- 
tion in the l^lief that they should require the 
whole for the improvemenis, the correctness of 
the adjudication could not be questioned. 

If a part of a piece of land prevents an improve- 
ment, the Commissioners have power to take part 
compuisorily, ttieir power of proceeding compul- 
sorily not being limited to taking the whole. 

Whether the Commissioners;, if they only want 
a part of the site of an existing house for the 
purpose of an improvement, can adjudicate that 
tlie possession and purchase of t.n whole house 
are necessary, qusdre. 

Thomas v. Daw (L. R. 2 Ch. 1, 36 L. J. Oh. 
201, 15 L. T. 200, 15 W. R. 113) considered. 

By Kay, J., senile, tliat the rigut of pre-emption 
given by 57 Geo. 3, c. xxix, s. 96, is not taken away 
by the City of London Sewers Act, 1851 (14 & 15 
Vict. c. xci.), s. 54. Gakd v. Commissionees op 
Sewibbs of the City of London 28 Ch. D. 486, 

[64 L. J. Ch. 698, 62 L. T. 827 
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2. Metropolis Management Act, 1855 (18 

<fc 19 Vict. c. 120), 8.6 — Vestryman — Qualification 
of — Bating — Occupation.'] By the Metropolis 
Local Management Act, 1855, k 6, '^ the vestry 
elected under this Act in any parish shall consist 
of persons rated or assessed to the relief of the 
poor upon a rental of not less than £40 per 
annnm ; and no person shall be capable of acting 
or being elected as one of such vestry for any 
parish, unless he be the occupier of a house, 
lands, tenements, or hereditaments in such parish, 
and be rated or assessed as aforesaid upon such 
rental as aforesaid within such parish ** : — Held, 
by Lopes, J., that to be qualified as a vestryman 
under the Act a person must be the occupier of 
real property in the parish, and be himself rated 
or assessed in respect of such oc-cupation to the 
required amount. Mogo v. Clark 16 Q. B. D. 82, 

[64 L. J. Q. B. 384 

[Affirmed by C. A., 16 Q. B. D. 79, 66 L. J. Q. B. 69, 

84 W. B. 66.] 

3. Metropolis Management Act, 1855 (18 

<fc 19 Vict. c. 120), 88. 52, 53, 112— New Street— 
Distumpiked Boad — Expenses of Sewer laid in — 
Sewers Rates previously levied on adjoining lands 
— lAahiUty of adjoining owners."] The H. Vestry 
constructed a sewer in a distumpiked road within 
the metropolis, and apportioned the expense of 
making such sewer on the owners of the lands ad- 
joining the road. The Defendant was owner of 
lands adjoining the road, which were laid out as 
building lands, but were not built upon, and was 
also owner of the soil of a road across his lands, 
which he had dedicated to the public, and which 
opened into the distumpiked road at right angles. 
In an action to recover the amount of the ex- 
penses apportioned upon the Defendant : — Held, 
by Pollock, B., and Manisty, J., that he was not 
liable in respect of so much ot the expenses as were 
apportioned in respect of the frontage of the road 
dedicated by him to the public ; but that he was 
liable in respect of the remainder of the appor- 
tionment as owner of land abutting on a new 
street within s. 52 (as defined by b. 112) of the 
above Act. St. Johk's, Hampstead, Vestry v. 
CJoTTON - - - 49J. P. 667 

[Bevened by C.A., see W. N. (1886) 221.] 

4. • Metropolis Management Act, 1855 C18 

& 19 Vict. c. 120), 88. 91, 1Q%— Market— Ap- 
prooAihes to — District Board of Worhs^-Market 
Bights.] A District Board of Works having given 
notice that they purposed (under s. 108 of the 
above Act) placing permanent posts on the sides 
of the footways and carriageways leading into, 
and forming part of the area of, a market, the 
Plaintiff, lessee of the market, brought an action 
against the Board, claiming an injunction : — 
Held, at the trial, by Bacon, V.C., that, as the 
Plaintiff had established market rights over the 
entrance streets, which would be interfered with 
by the posts, and as s. 91 of the Act excepts 

. market rights from its operation, the Board must 
be restrained from patting up posts in the entrance 
streets. Hobneb v. Whitechapel District 
Board of Works 64 L. J. Ch. 148, 61 L. T. 414 

6. ' Metropolis Management Act, 1855 (18 

<fc 19 Vict. c. 120), 8. 96— '' Street"— Telephone 
wire extending across — Telegraph Acts, 1863 (26 



KETROTOLIS— continued. 

& 27 Vict. c. 112), 88. 2, 3, 12: 1868 (31 & 32 
Vict. c. 110), 8. 2 : 1869 (32 & 33 Vict. c. 73), ss. 
2, 3.] The Metropolis Management Act, 1855, 
does not by s. 96 confer upon a vestry or a board 
of works (constituted under that statute) such a^ 
property in the streets situate within their dis- 
trict, as to entitle them to maintain an action for 
an injunction against the erection of a telephone 
wire across a street, the telephone wire being 
erected at a great height and causing no appreci- 
able danger to the public or to the traffic in the 
street. CoverdaU v. Charlton (4 Q. B. D. 104, 

48 L. J. Q. B. 128, 40 L. T. 88, 27 W. R. 258) 
and BoUs v. St. George's Vestry (14 Ch. D. 785, 

49 L. J. Ch. 691, 43 L. T. 140, 28 W. R. 867) 
considered. 

Notwithstanding the Telegraph Act, 1869, s. 3, 
a telephone company registered under the Com- 
panies Act, 1862, and not incorporated under any 
special Act, does not fall within the phrase, '* the 
company," used in the Telegraph Act, 1863, and 
therefore is not forbidden by s. 12 of the last- 
named Act to erect its wires across a street, unless 
the consent of the body having the control of the 
street is obtained. Wandsworth Board of 
Works v. United Telephone Co. 13 Q. B. D. 904, 

[63 L. J. Q. B. 449, 61 L. T. 148, 32 W. B. 776, 

[48 J. P. 676 (C.A.) 

6. Metropolis Management Act, 1855 — 

Order of Board to Overseers to levy Bate — Sealing 
—Issue of Order— IS & 19 Vict. c. 120, ss. 158- 
161.] By the Metropolis Management Act, 1855,. 
s. 158, every vestry and district board shall from 
time to time " by order under their seal require " 
the overseers of their parish to levy the sums 
which such vestry or board may require for de- 
fraying the expenses of the execution of the Act. 
— By s. 161 the overseers "to whom any such 
order as aforesaid is issued shall levy the amount 
mentioned therein according to the exigency 
thereof" : — Held (per Stephen and Mathew, JJ., 
Day, J., dissenting), that such an order became 
effective when sealed, and service of it on the 
overseers was not necessary to authorize theuk 
to levy rates, but that rates made by overseers in 
pursuance of such order, after notice of it having 
been sealed, were valid. Glen v, Oveeseebs of 
FuLHAM - 14 Q. B. D. 328, 64 L. J. M. C. 9» 
[61 L. T. 866, 33 W. B. 166, 49 J. P. 619 



7. 



Metropolis Management Act, 1855 (18^ 



<fc 19 Vict. c. 120), 88. 78, 250— Metropolis Manage-- 
ment Amendment Act, 1862 (25 & 26 Vict. c. 102)» 
8. 112 — New Street — Pavement — Power to make 
Branch Drains to Sewer.] A builder made drains- 
from certain houses in a road to the boundary of 
the forecourts of the houses. The road was what 
is known as a builder's road, made and coated 
with gravel and ballasted. The footpaths were 
made with gravel and kerbed with granite. The 
houses on either side of the road were not com- 
pleted and inhabited, but the road was open for 
carriages and foot-passengers. It was lighted by 
the parish, but had not been taken to as a public 
road. The vestry made branches from the drains 
into a sewer which belonged to them and ran 
along the centre of the road, and for that purpose 
they opened the road and footway. The buUder 
declined to repuy to the vestry the expenses in- 
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<!nrred thereby: — BeM, by Coleridge, CJ.aud 
Matbev, J. (1) tbat tlie road was Dot the leae a 
etreet within the deflDidon in b. 250 of the Metro- 
palia Management A.ot, 1855, and b, 112 of the 
Metropolia UaDagement Act, 1S62, becanse it 
came within the definition of a new street in the 
last -mentioned section ; (2) that b. 78 of the Metro- 
polis Management Aot, 1855, which anthorizes 
the opening of tbe pavement of any street for the 
pnrpose of branching private drains into a sewer, I 
applies eqnellj to streets and to new streets ; (K) j 
that, looking to the definition of the word "pave" 
in B. 112 of tbe Metropolis Management Act, 
1862, tbe road was paved : — That, consequently, 
the vestry had opened a part of the pavement of 
a street and were entitled nnder b, 79 of the 
Metropolis Management Act, 1855, to recover the 
eipenses incurr& by them, H*mpstead (8t, 
Jobh'8) Vestrt v. Hoopbl - 10 4. B. S. MS, 
[64 L. J. K. C. I4T, 83 W. B. g03, 40 J. P. 741 

8. MetropolU Xanagement Act, 1S62 (25 

i 26 Vict. c. 102), M. 71, 75~General Line of 
Buildings — Home built on Vacant Land — Houet 
ai Comer of Tiro Streeft — Order of Xagittrate — 
Beduclion into Writing. — Time of Sermee.'] The 
FIainti£f pnrcbasfd a large piece of land abntting 
00 a bigbway called tbe K. Road, on which were 
standing a pnblio-boase and several other houses 
fronting the highway. He pulled down the 
house, and made a new street through the piece 
of land, running into the K. Itoad at right angles 
with it, which he called D. Gardens, snd sold 
portions of tbe land on each side of ttau new 
street to a builder. The bnildei erected a row of 
houses in D. Qardens, and the superintending 
architect of the Metropolitan Board certified tbe 
general line oF bnildings in D. Gardens. 

Tlie Plainiiff built a row of houses fronting 
tbe K. Boad, one of which was at tbe comer of 
the K. Road and D. Gardens. Tbe side of the 
comer honse abutting on D. Gardens projected 
beyond the general line of buildings in D. 
Q«nions. Tbe bonse was not built on the site of 
nay one of the old bonseB in the K. Road, but on 
the site of part of tbe garden of the public-house. 
A EoagLstrate's order having been obtained by 
the TMtry for the removal of tbe projecting part 
of the comer bonse, the Plaintiff Drought an 
aotioa to restrain the vestry &om interfering with 
hia house : — 

Beld, reversing the decision of Bacon, V.C. 
<53 L. J. Oh. 36, 48 L. T. 318, 31 W. R. 5H, 
1883 Dig. ool. 234), (1) that the general line of 
buildings in D. GaideuB extended to the K. 
fioad ; (2) tbat the projecting part of the comer 
house was a new building and oame within sect, 
75 of the Metropolis S&nsgement Amendment 
Act, 1862, and not within sect. 74, which applies 
to existing buildings ; and (3) that although the 
comer bouse fonned part of a row in K. Road it 
was also in D. Gardens, and the owner was bound 
to keep it within the general line of buildings of 
D. Gardens. The action was therefore dismissed. 
Auckland V. Weelmintler Hoard of World (L. R. 
7Ch. 597, 41 L. J. Ch. 723, 26 L. T. 961, 20 W. R, 
845) distingaished. 

An order was made by a magistrate imder 
tecL 75 of the Metropolitan Management Amend- 
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ment Act, 1862, for pulling down the projecting 
part of a buUding within eight we^s. Ttie 
order was made in the presence of tbe owner who 
was summoned, but was not reduced into writing 
md served on him till tbe day on which the 
eight weeks expired : — 

Seld, that tbe order was binding; the Act 
being silent as to service of the order on the 
owner, although it requires to be in writing. 
Barlow v. Kknsinqton VsaTitv 2T Ch. D. 362, 
[S3 L. J. Oh. BB9, SB L. T, IBS, 32 W. R. 966 (C.A.) 

S. ~ Metropolii Management Amendment 

Act, 1862 (25 4 26 Vict. c. 102), i. 75—" General 
ItTie of Biiildinns " — Certificale of Superintending 
Architect coaduiive.} The oertiflcate of the 
superintending architect of the Metropolitan 
Board of Works, made nnder tbe MetropollB 
Management Amendment Act, 1862 (25 & 26 
Vict. 0. 102% s. 75, and fixing tbe "general line 
of buildings" in a road, is conclusive ss to a 
building erected before tbe certificate is made; 
and on the bearing of a summons (issued after 
the making of the certificate) for on oDence 
under sect 75, alleged to have been committed 
in respect of such building, tbe Justice baa no 
jurisdiction to review the architect's decision, or 
decide for himself whether the line fixed by the 
certificate is the true general line. 

6o held, afi^cming the decision of the Court of 
Appeol (13 Q. B. D. 878, 53 L. J. M. C. 142. 
51 L. T. 757, 49 J. P. 132, 1884 Dig. coL 269). 

Simpaon v. Smith (L. B. 6 C, P. 87, 40 L. J. 

M. C. 89, 24 L. T. 100) overruled, Spackmam v. 

pLnusTiLtD Board of Works 10 App. Cm. 229, 

[64 I. J. K. C. 81, S3 L. T. 1S7, S3 W. R. 6B1, 

[491. F, 480(kL., E.) 

10. Metropolii Management Act, 1862 

(25 * 26 VicU c. 102), m. 98, Kl— Notice if New 
Building — Notice to Diitrict Surveyor — ikmita- 
tion of time.1 L. was summoned by the Metro- 
politan Board of Works foe laying out a new 
street of less than the required width, contraxy 
to sect. 98 of the above Act. L. gave notice of 
his intended building in May 1883 to the district 
surveyor, and paid his fees, but no notice was 
given by the surveyor to tbe Board till Novem- 
ber 1683. The complamt was made in March 
1884 :— 

Held, by Hawkins and Smith, JJ., tbat notice 
to the district surveyor was the date of discovery 
by the Board, and tliereforo the complaint was 
too late, being more than six months after tbe 
discovery. Metbofolitan Board of Works v. 
Lathet - - - - 49 J. P. 24G 

11. Metropolit Management and Build- 
ing Acti Amendment Act, 1878 (41 4 42 Vict, 
c. 32), 88. 14, l^—Voundationt—SUeSemmal of 
Fxeal, Animal, or VegelabU Matter from Site— 
By-lawe of MetropiAttan Board of Workt, Oon- 
struclion o/.] By the Metropolis Management 
and Building Acts Amendment Act, 1878, s. 16, 
tbe Metropolitan Board of Works were empowered 
lo make by-laws with respect lo " the foundations 
of bouses, bnildings, and other crectiuua, and the 
sites of boDSee, buildings, and other erections to 
bo constructed after the passing of this Act, and 
the mode in which and tbe materials with which 
such foundations and Bites shall be made, fbrmed, 
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excavated, Blled up, prepared, and completed tbi 
securing stubility, the pteTention of flres, and for 
porpoBeB of health." By Beet 14 the term •' site " 
IB defined lo mean " the whole apace to be occu- 
pied by such house, building, or other raeotioa 
betwcon the level of tlie bottom of the foundatioDB 
and the level of the base of the walls." The 
Metropolitan Board of Works made the fallowing 
by-law: "No house, baildiDg, or olhet erection 
shall be erected upon any aita or portioD of any 
aite which shall have bceu filled np or covered 
with any materia! impregnated or mixed with 
any fiaeal, animal, or vegetable matter, »w which 
shall have be«n filled up ot covered with dust, or 
slop, or other refuse, or in or upon which any 
such matter or refuse shall have been deposited, 
unleM and until such matter or refuse shall have 
been properly removed by oicavations or other- 
wise from such site " ; — Setd, by Grove and 
Hatvkins, JJ„ that the meaning of the word 
" site " in the by-law was governed by the inter- 

Erctatioo of that word in the Act, so that the 
T-law did not authorize the Metropolitan Board 
of Works to direct the removal oF iiecal, animal, 
or vegetable matter in the soil below the level of 
the bottom of the foundations. Blashhj. v. 
CBAUBCRfi - - 11 4. B, D. 4TB, S3 L. T, 38, 

[49 J. P, UB 

12. Metrapolil Management AeU — Tem- 

porary StTvcluTe—Oonlinuiiig Offence — Time — 
45 Vict. c. 14, I. 13— Summary Juriediclioa Act 
(11412F(rf. e. 43),».ll.] A temporary wooden 
structure waa erected by the Respondents within 
the metropolitan area without a licence from the 
MetropoUtBD Board (rfWorka Within six months 
of the discovery, but more than Bii monthe after 
completion of the erection, the Board made a 
complaint, and took oat a anmmona against tiie 
Bespondcnta for the recovery of penahiea : — 

Held, by Mathew and Day, JJ., that the offence 
was a continuing one, and that the period within 
which the complaint roust be made did not com- 
mence to run from the day on which the erection 
was completed. Metbofolitan'Boaiiii or Wobkb 
V. AtrcHOirr & Co. M I. J. K. C. 39, 38 W. S. 
[166, 49 J. F. 229 

18. Metropolitan Building Act, 18S5— 

PMic Building — Arnbulanre Station — Notice to 
DittTiei Sjirveyor—l8 & 19 Vict. c. 122, ««. 3, 38— 
41 & 42 Vict. c. 32, «. 16, Jm-taio 5.] An ambu- 
lance station Btractnrally ijisconnected with any 
building, and from which the public is rigorously 
eicludHi, is not of itself a "public building" 
within sect. 3 of the Metropolitan Building Act, 
185G, so as lo require the builder to deposit plans 
and sections of the building with the notice of its 



ment Act, 1878. 

Bo AeW, by Coleridge, C.J., and Mathew, J. 
JosoLTini V. Meeeon G3 L. T. 319, 49 J. P. SOS 

14. Metropolitan Paving Act (67 Oto. 3, 

C. xxixJ), u. 80, Sil—Coni^Uory Purehase — Sever- 
ance.'] A motropolifan veatry required, for liie 
purpose of widening a street, a part of the build- 
ings and site of an orphanage that would leave a 
snbetantifti portion of Uie premises : — 



KEEBOFOLIS— eonlinued. 

Hdd, by Pearson, J., that (the jiwnera wishing 
to sell the part required tm\fj the vestry could 
not take the whole. Teoliehe b. Vbstrt of 8t. 
Maby Abbotts, ExNBiNaTOR - 30 Ch. S. 643, 
[fifi L. J. Ch. 23, B3 L. T. 422 
City of London— TitJios in kind— Tithe 

Prescription Act. 

See Tithe. 1, 2. 
City of London Court — Jurisdiction — Costs 

on higher scale. 

See (Sty of Lonikin Court. 
Mayor's Court— Jurisdiction — Prohibition. 

See Matob's Coubt. 
Metrqwiia Management Acta — Covenant to 



??y*f 






Bee CJovENABT. 4. 
Metropolis Management Acts — " Ordinarr 

oDt goings." 

BeeWiiA, — CoKSTBCcrios. 32. ' 
Metnipoliton Board of Works — Lands taten 

by — Payment out of parchaee-money — 

See LAHna CL&rsES Act. 7. 

Valuation Act — Proviaional list— AUemtion 

See Poor- Rate. 6. 
WUTAEY lAT— Person subject io—Hdbeat 

arrput. 

See ARMr, 
ULE— Adulteration— Bale of Food and Dmgs 
) See Adclteeatios. 

mSS—Coal Minos Segrdation Ad, 1872 (35 4 
36 Viet. c. 76), ». IB—Cheek-urei^er, Appointment 
of—QwUificaiien~FeT»<m "Maployed in the 
Minc^ By the Coal Mines Regulation Aot, 
1872, B. 18, the persona employed in a miue^ and 

Ettid according to the weight of the mineral gotten 
y them, may, at their own cost, station a chedc- 
weigher at ihe place appointed for the weighing 
of such mineral, in order to l^c an account of 
the weight thereof on behalf of the parBona by 
whom he is eo stationed ; and " the check-weigher 
shall he one of the persons employed oiUier in the 
mine at which he ia bo etalioned, or in another 
mine belonging to the owner of that mine." — Thft 
Plaintiff, a check-weigher duly appointed under 
sect. 18, received a fortnight's notice to quit his 
employment from the men employed in the mine. 
Before the notice expired, the men held a DttQi 
election, at which the Plaintiff (with others) pre- 
sented himself as a candidate, and waa a^ain ap- 
pointed -.—Held, by Mathew and Smith, JJ., that 
the true construction of sect. 18 was to limit the 
class of persona from whom the men might appoint 
a check-weigher lo persona employed in the mine 
by Ihe mine-owner ; that the Plaintiff ceased to 
have any employment under the mine«jwner when 
he waa first appointed check-weigher by the men ; 
and therefore that bis second appointment waa 
invalid. Hopkinson d. Cacnt 14 ft. B, D. S92, 
[64 L. I. ft. B. 384, 33 W. B. 022, 49 J. P. S50 

Ccst book — Winding-up — Inspection of 
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JEIHE — continued. 

Income tax — Dead rent — ^Royalties — ^Deduc- 
tion from gross profits. 
See Revenue. 1. 

Railway — ^Minerals under or near — Right 

to work. 

See Railway Company. 13. 

Scotch law — Contract of excamhian. 

See Scotch Law. 3. 
Support of surface — Liability for subsidence. 

See Support. 2. 

KNISTEB — Income tax — Deductions. 
See Revenue. 2. 

lOHOB. 

See ItJPANT. 

USCHrEVOirS AKIMAL— Contributory negli- 
gence — Bull escaping from Defendant's pasture 
into Plaintiffg, through gap in fence which it 
was PlaintiflTs duty to repair, and injuring Plain- 
tifTs horse. Scott v. Grover 48 Amer. B. 814 

[(1T.S.) 

8. Dog — Worryinq Sheep — Evidence as 

to other Sheep— 2S & 29 Vict. c. 60.] L.'s dog 
was seen with another dog on a Welsh mountain 
worrying two lambs. The same day the shepherd 
found near the place four lambs dead, and next 
day ten more. L. being summoned for damage 
under the above statute: — Heldy by Grove and 
Hawkins, JJ., that the evidence was sufficient to 
justify the magistrates in ordering L. to pay part 
of the value of the whole loss. Lewis v. Jones 

[49 J. P. 198 

3, Dog — ^Negligence — ^Pi-oof of scienter 

— ^Watch-dog kept chained by day and loose at 
niffht. Montgomery v. Koester 48 Amer; B. 

[MS (ir.S.) 
mCOPSASAKCE — ^Directors. 

See Company — Direotobs. 

— Promoter— Present for placing shares. 

See CoBiPANY — ^Promoter. 2. 

XrSBEIBESEHTATIOK. 

— Vendor and purchaser — Suppression of facts 

by purchaser. 

See False Retrksentation. 



ise — Bectification.'] Where there 
is mutual mistake in a deed or contract the 
remedy is to rectify by substituting the terms 
really agreed to. Where the mistake is unilateral 
the remedy is not rectification but rescission, but 
the Court may give to a Defendant the option of 
taking what the Plaintiif meant to give in lieu 
of rescission. 

Plaintiff wrote a letter offering to the Defen- 
dant to make a lease to him of a portion of a block 
of itutee houses, consisting of the first, second, 
third, and fourth floors of all three houses, at a 
rent of £500 a year. Defendant wrote in answer, 
accepting the offer; and a lease was executed 
whereby all the upper floors of the block were 
demised by the Plaintiff to the Defendant at the 
rent of £500. 

Plaintiff alleged that the first floor of one of 
the houses was included in the offer, and in the 
lease, by mistake, and that he always intended 
to reserve such first floor for his own use. Defen- 



MI8TAKE — continued. 

dant denied that he accepted the offer, or executed 

the lease, under any mistake. 

The Court having found upon the evidence that 
a common mistake was not sufficiently proved, 
but that mistake on the part of the Plaintiff was, 
gave judgment for rescission with an option to 
the Defendant to accept rectification instead. 
Paoet v. Marshall 88 Ch. D. 256, 54 L. J. Ch. 
[676, 61 L. T. 851, 38 W. B. 608, 49 J. P. 85 

Consent to jurisdiction — Leave to appeal. 

See County Court. 2. 

Contract. 

iS^^e Contract. 2, 3. 

Disentailing deed — Rectification — Jurisdic- 
tion. 
See Tenant in Tail. 2. 

Law — Mutual — Solicitor's fee. 

See Solicitor — Bill of Costs. 18. 

List of voters. 

See Parliament. 6 — 8. 

» 

Order passed and entered — Correction. 

See Practice^Judgment. 8, 4. 

Sale of laud — Compensation or rescission. 

See Vendor and Purchaser — Compen- 
sation. 
Vendor and Purchaser — Bescis- 

8I0N. 

Sale of land — ^interest. 

See Vendor and Purchaser — Interest. 
2. 
Will. 

See Well — Construction. 25, 26. 

MOLSSTATIOK ^ Separation deed — Covenant 
against " molestation." 
See Husband and Wipe— Separation 
Deed. 2. 

MONET PAID — Qoods lawfully seized for 
another's debt. 
See Action. 1. 

MONTHLY TENANCT— Xotioe to quit. 

See Landlord and Tid^ant — Monthly 
Tenanot. 

MOBTGAOE :-- 

I. Contract. 

n. Foreclosure. 

ni. MORTOAQEB IN POSSESSION. 

IV. Mortgagor in Possession. 
V. Power op Sale. 
VI. Prioritt. 
VII. Redemption. 

I. MOBTGAGE— CONTBACT— £</ui7a&l6 mortgage 
— Agreement to charge — Povser of attorney.'] D. 
havmg been charged with a murder committed 
in a foreign country, was, under an extradition 
treaty, handed over to the authorities of the 
country to be tried on the charge. Before leaving 
England, however, he assigned all his property 
to P., and executed a general power of attorney 
in favour of P. and T., with the object of raising 
money for his defence. T. and the plaintiff were 
co-trustees of a marriage settlement, and T. pro- 
posed to the Plaintiff that consols belongplng to 
the trust should be sold out, and the proems 
advanced on the security of a charge on D.'s 
property. The Plaintiff assented, and the consols 
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L KOBTOAOE — COH^UCT — amtinuM. 
^feie sold oud the proceeds paid U T., Mrho pro- 
duced to the Plaintiff a document purporting to 
be a memorandum of deposit of the astdgument 
and pover of attorney, and an equitable charge 
to secure the advacco. The Court held, on the 
«Tidenoo, that P, knew of the charge, and either 
actnally authorized it, or left T. to do us he liked. 

Held, by North. J., that the money had been 
advanced on the fuith of an agreement to charge 
D.'s property, that Buch an agreemeDt wasni^- 
in the poirers of P. and T., and that if tho agrfe- 
ment had not been fully carried out, the Plaintiff 
wa8 enlitled to hare the charge earned ioto effect. 
Pjirisb v. Poolb - - - S3 1. T. as 

S. Receipt — Mimey doe — GmveyajKing 

Act, 1881 (44 & 45 Vict. e. 41}, t. 22. Baundebs 
e. Kent - - - W. ». (18BB) H7 

FiitureB, mortgage of— What peiaes under. 

See FixTDBES. 
U MOBTQAOE—TOaECLOBtrBE— Cnsff of— Ap- 
portionment — Mortgage of t«io E»tatei — Redemp- 
tioa—Coavegandng Act, 1881 (44 4 45 Viet. c. 41), 
». 17.] An action was brought by a morlgagco 
for the forecloflure of two mortgagee of two dis- 
tinct estates, executed by the lame mortgagor to 
secure two different advances. Both mortgeges 
were executed since the Conveyanciog Act, 1881, 
came into operation. 

Held, by Fearaon, J., that the whole of the 
costs of the action ought to be included in the 
accnnnt relating to each estate, and that the 
mortgagor conid not redeem either estate sepa- 
rately without paying the whole of the costs of 
the action. Ci.afhah e. Akdbbwb 21 Ch. D. 879, 
[SS 1. 1. Ch. 782, Bl L. T. 86, 3S T. B. 396 

8. Equitable Mortgage — Sale innlead of 

Foreelogure — Conveyancing Act, 1881 (44 i£ 45 
Vict, c 4:>, $. 25 (ii).] Under the above sub- 
section the Court has power to order a sale in 
lieu of foreclosure, at the request of an equitable 
mortgagee by deposit, although such deposit was 
not acconpaiiied by an agreement to execulij a 
legal mortgage, nor was there any memorandum 
of the cbai^e. 

So held, by Kay, J. Olshau v. Btbinoeb 
[91 L. 1. 89S, 33 W. B. Sfil, W. H. (1884) 236 

3. Egiiitabie Mortgage — Sale inatead of 

Forecloiure — Account — Coitveyaticing Act, 1881 
(44 * 45 Vict. c. 41), e. 25 (ii).] An equitable 
mortgagee by deposit of deeds applied nnder ihe 
above sub-section, for an order for sale instead of 
foreclosure, there being a memorandum of the 
charge and an agreement by the mortgagor to 
execute a legal mortgage. The Court (Kay, J.) 
made an order for sale of the property, such sale 
not to take place until three months after the 
Cljief Clerk's certificate, as to the amount due to 
the Plaintiff, should be filed ; but refused to order 
-an immediate sale after such certificate. 

Wade V. WiUon (22 Ch. D. 235, 52 L. J. Ch. 

399, 47 L. T. 696, 31 W. B. 237) and Old}uim v. 

Stringer (aupro) not followed. Oreeh v. Bigqs 

[08 L. T. 680, W. V. (1885) 188 

4. Forei^nire abiolute—A^davit of ntm- 

payment.'] In a foreclosure action, where an 
affidavit of nou-payment had been made by the 
person attending to receive the mortgage-moneys 



n. M05TOAO£~TOSECLOSimE— conttnucd. 

on behalf of tlie Flaintiff, to whom the money was 

due, Chitly, J., dispeuMd with an offldavit of 

non-payment by the Plaintiff himself. (But see 

next case.} Fhith v. Cooeb - Bfl L. T. 798, 

[33 W. B. 6SB, W, S. (1888) ISB 

B. — —Foreeloiare abeolute — Affidavit of non- 

^yment,] Upon an application lor an order for 

turccloauro absolute, where an affidavit of nou- 

payment had been made by tbe person attending 

on behalf of the Plaintiff to receive the mortgage- 

ineys, Kay, J., declined to dispense with a 



of attendance and ue date of tbe application. 
(But see preceding case.) Babbow v. Bmitu 
[82 I. T. 798, 33 W. S. 748, W. N. (1885) 136 

6. Inqiiirij, form of — ZmproiienieniB — jlc- 

CDunt.] In a forecloBure action J>y a first mort- 
gagee, who was also third mortgagee, against the 
second mortgagees, the fourth mortgagee, end 
the mortgagor, tho Plaiotiff having entered into 
possession of the mortgaged property and laid 
out sums of money in lasting improvements, an 
account was directed of all sums of money pro- 
perly laid out by the Plaintiff a» mortgagee in 
lasting improvements upon the property. (Com- 
pare Selon, 4th Ed. p. 10G7.) HoDQBTON v. 
Sevesoakb Ebtatb Co. 33 W. a. 341, W. N. 

[(1884) 343 

7. JifdgTiient — Form of Order — Jnteres*^ 

Bales of Sujireme Court, App. C, Section I,, Form 
6.] In a foreclosure action, a mortgagee otajined 
payment, or, in defanlt, sale or foreclosure. Judg- 
ment was given for immediate payment of prin- 
cipal and interest proved to be due, and, in 
default, for foreclosure, tlie account being directed 
with interest at the rate provided by tbe mort- 
gage, the Plaintiff briaging into aooonnt what, if 
anything, should beieceivM under the judgment 
Lee v. OvssrosD 84 L. X. Ch. 108, 81 £. T. 590 

8. Judgment — Fenonal Jvdatnent againtt 

Mortgagor — Form of Jiirf jtUCTil,] Irom of judg- 
ment in a forecloenre action, when a personal 
judgment ie taken against the mortgagor on his 
covenant for payment of principal and interest. 

The form in Grundy y. Grice (Sefon, 4th Ed. 
vol. ii., p. 1036 (Form No. 2) modified. Hun-teb 
V. ilYiTC 28 Ch. S. 181, 64 L. J. Ch. 610, 88 

[L. T. 509, 33 W. B. 411 
9. Judgment— Personol Order for Pay- 
ment.] The proper order in a foreclosure atftion, 
when an aecount and an order for personal pay- 
ment of what may be found due is asked for 
against the mortgugor, is to direct payment of 
principal and interest within one month after the 
date of the Chief Clerk's certificate on the taking 
of the accounts. 

Semble, if a mortgagee wants an immediate 
order for personal payment, he must ask for it by 
his pleadidgs and pMve the amount due fat 
principal and interest at the liial. Fassib v. 
Lact Habtlans akd Co. - 25 Oh. D. 688, 

[63 L. I. Ch. see, 60 L. T. 181, 32 W. B, 106, 
[384; 48 7. P. 567 

[Afflnned by C. A, 31 Ch. D, 42, 63 L. I. 015, 
34 W. B. 22.] 
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10. 



Partnership — Mortgage of Share — 



Date at which Account of mortgaged Share is 
to be taken — Form of Order.'] Wheu a partner 
mortgages his share ia the partnership and the 
mortgagee brings an action to realise his mort- 
gage, the proper order is to direct an account 
of what the mortgagor's interest in the partner- 
ship was at the date when the mortgagee pro- 
ceeded to take possession under his mortgage, 
t.e., at the date of the writ ; but if a dissolution 
of the partnership has previously taken place, the 
date of the dissolution is the date at which the 
account is to be taken. Whetham v. Davey 

[30 Ch. D. 674, 53 L. T. 501, 33 W. B. 925 

11. Practice — Accounts and Inquiries — 

Ttules of Supreme Court, 1883, Order xv., rr. 1, 2.] 
[n foreclosure actions where there is no prelimi- 
aaiy question to be tried, the Plaintiff may obtain, 
mder Rules of Supreme Court, 1883, Order xv., 
ui order for an account with all necessary in- 
[oiries, and the usual directions as in a common 
breclosure judgment nisi. Such order should 
>e applied for by summons in Chambers and not 
»y motion in Court, and only the costs of a sum- 
aons in Chambers attended by counsel will be 
Uowed. So held by Chitty, J. Smith v. Davies 
3r, Davies v. Smith) 28 Ch. D. 650, 64 L. J. Ch. 

[278, 52 L. T. 19, 33 W. B. 211 

12. Practice — Death of mortgagor intes- 

vte — Insufficient estate — Eldest son appointed to 
'.present estate — Form of Order — 0. XF/., r. 46. 
EAT V. GoTT - - W. N. (1885) 46 

13. Practice — Period for redemption — 

9veral Defendants."] Where there were two De- 
indants to a foreclosure action — the mortgagor 
id a second mortgagee who had joined in the 
laintiff's security to postpone his previously 
rior right, and as surety for the Pliiiatiff: — 

JSeld, by Pearson, J., that only one period of 
X months should be allowed for redemption by 
>th Defendants. Bartlett v. Bees (L. R. 1 2 Eq. 
)5, 40 L. J. Ch. 599, 25 L. T. 373, 19 W. R. 1046) 
id General Credit and Discount Co. v. Glega 
12 Ch. D. 549, 52 L. J. Ch. 297, 48 L. T. 1»2", 
L W. R. 421) followed. Smith v. Olding 

[25 Ch. D. 462, 54 L. J. Ch. 251, 50 L. T. 357, 

[32 W. R. 386 

14. Practice — Period for redemption — 

^xbsequent Incumbrancers.] A first mortgagee 
prima facie entitled to a judgment in a fore- 
osure action limiting only one period for 
demption, both as against subsequent incum- 
anoers and the mortgagor, and where there are 
nilicting claims as to priority between co- 
efendants, the practice, as settled by Bartlett 

Rees (L. R. 12 Eq. 395, 40 L. J. Ch. 599, 
\ L. T. 373, 19 W. R. 1046) is to grant only one 
jriod for redemption. Where, however, the 
efendants have put in a defence or appeared at 
le bar and have proved or offer to prove their 
Lcnmbrances, and there is no question of priority 
3tween them, the Court will at the request of 
le puisne incumbrancers, but not at the request 
r the mortgagor, limit successive periods for 
ademption. — A mortgagor has no right in himself 
) more than one period of six months to redeem. 

In a foreclosure action by the transferee of the 
Tst mortgagee, the statement of claim alleged 
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that the Defendants other than the mortgagor 
claimed to have some charge upon the mortgaged 
premises subsequent to the Plaintiff's charge. 
None of the Defendants, including the mortgagor, 
^ut in a defence or appeared at the bar : — 

Held, by Chitty, J., that the Plaintiff was 
entitled to a foreclosure judgment on the plead- 
ings, allowing one period for redemption as 
against all the Defendants. Platt v. Mendel. 
Gurnet v. Cantebbury (Viscountess) 

[27 Ch. D. 246, 54 L. J. Ch. 1145, 51 L. T. 424, 

[32 W. B. 918 

15. Practice — Period for redemption — 



Subsequent Incumbrances.] In a foreclosure judg- 
ment against the mortgagor and subsequent in- 
cumbrancers, only one period for redemption will 
be fixed where none of the Defendants appear on 
the motion for judgment : whether it is alleged 
by the statement of claim that the subsequent 
incumbrancers are " entitled," or only that they 
"claim to be entitled" to charges upon the 
mortgaged premises. Doble v. Manley 

[28 Ch. D. 664, 54 L. J. Ch. 636, 52 L. T. 246, 

[33 W. B. 409 

16. Practice — Period for redemption — 

Non-appearance of Defendants — One period for 
redemption fixed. Landon v. Hammer 

[W. N. (1885) 62 

17. Practice — Possession.] Where an 

order nisi for foreclosure and possession had been 
made, the order absolute also provided for posses- 
sion and was made ex parte. Withall v. Nixon 

[28 Ch. D. 413, 54 L. J. Ch. 616, 33 W. B. 565 

Joinder of claim for possession. 

See Practice — Joinder op Actions. 3. 



Order — Alteration of. 

See Practice — Judgment. 



4. 



III. MOBiaAaE— MOBXaAGEE IN POSSESSION 

— Account of rents and profits — Liberty to sur- 
charge.] The Defendants had by the judgment 
in the action been held to be mortgagees in pos- 
session of certain mortgaged estates, and the usual 
accounts and inquiries as against mortgagees in 
possession were directed. The Defendants brought 
in an account purporting to shew their receipts im 
respect of the rents and profits of the mortgaged 
estates, but which in fact only shewed certain^ 
lump sums received by them from one J. H. Blood, 
then deceased, their agent. 

On motion by the Plaintiff for a further and 
better account : — 

Held, by Pearson, J., that the account was 
sufficient, and that the Plaintiff's proper course- 
was to surcharge the Defendants ; — 

Held, by the Court of Appeal (reversing the 
decision of Pearson, J.), that the Defendants were 
bound to render the further account, for that the 
receipts of Blood were as between the Plaintiff 
and the Defendants the receipts of the Defendants ; 
the Defendants were bound to deliver an account 
shewing not only what they had received from 
Blood, but what he had received from the tenants, 
and that it was a question not of technicality but 
of substance, for without the knowledge derived 
&om such an account the Plaintiff would be- 
unable to proceed on the inquiry as to wilful 
default, which was a matter of surcharge, and 
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— continued, 

that the death of the Defendantt' agent could 

not eicueo tbe Di^fondantB from this lUbility. 

Notes v. Tolloce SO Ch. D. 336, fiS L. J. Cli. M, 

[S3 L. T. 430, 33 W. B. TST (C J.) 

3. Impruceraenl> — Expenditure in, after 

redempliim decree.'] A first mortgagee in posses- 
aion who has, after a ledemptiou decree in a sait 
by tbe Bocond mortgagee, expended money on 
permaueut improvements on the mortgaged pro- 
perty, ie not to be chargul wiUi nir increased 
ooenpfttion rent by reason of the value of the 
property haviiig been iocrSBsed by the iroprove- 
mcuts he has effected, unlesd the expenditure in 
impcoTemcnts ia allowed to him. 

Decision of Bacon, V.C., reversed. BniOHT r. 
Camibell 64 L. J. Oil. 1077, 68 L. T. 428 (C.A.) 
IV. HOBTOAQE— UOBTOAOOB IB F0»£8BI0N 
— tease eubeequent to Slorfgane — Notice ij) Mort- 
gagee lo Ttnaiil lo jmg rod to ftiin.] C, the owner 
of a leasehold estate which was subject to a mort- 
gage, entered without the privity of tbe mort- 
gagees into an agreement witli P. lo grant him a 
lease for twenty-one years, and in J875 P. took 
pussoBsiou under this agreement. On the £5th 
of March, 1S8I, the mortgagees' solicitors wrote 
to P. stating that tliey, on behalf of the mortgagees, 
had withdrawn C.'s authority to receive the rents, 
and asking him to pay the rent due that day and 
all future rent to them. P. wrote to osk C. 
whether he ought to pay aoeording to the notice, 
and 0. replied that he would be correct in doing so. 
P. consulted his solicitors, who inspected the 
mortgage deed, and advised him that the mort- 
gagoea coald claim rent from him. P. therefore 
paid the mortgsgecB the rout duo on the 25tb of 
March, and on the 22nd of June gave them notice 
.to determine his tenancy at Chrio-tmas. At tiie 
end of the year the mortgagees refused to accept 
possession, and in June, 1SS2, they and C. com- 
menced this action to compel P. to take a lease 
according to the agreement : — 

SeW, affirmiDg the decision of Pollock, B., that 
the notice by the mortgagees to the tenant to pay 
rent to them and the payment accordingly did 
nway with the agreement between C. and P. and 
made P. tenant from year to year to the mort- 
gagees, and that specific pertbrmanco of the agree- 
ment could not be decreed. Cobbett v, Plowden 
[2S Ch. S. 678, G4 I. J. Ch. lOe, 50 L. T. 740, 
[32 W. B. 667 (CA.) 

3. Leaee euhseqiient (o Mortgage-~-Fix- 

tures. Trade — Bights oj Tenant'] Amortgagorin 

Ksseseion of prcjoisos lot them to a teuant who 
Dught on to them certain trade fixtures. The 
mortgagee subsequently entered aud sold the 
premises under the power of sale contained in 
the mortgage :— 

BeW, by Pollock, B., and Manisty, J., that 

the fixtures did not pass under the mortgage, but 

remained the proper^ of the tenant- Sasdebs v. 

Davis - Ifi Q. B. D. 21B, H 1. J. Q. 8, S76, 

[33 W. B. 656 

8. Sale by Mortgagor anil Fir»t Mortgagee 

— Notice of Seantd Mortgage — I'roceede of Sale, 
hojB to he applied."] A mortgagor of a leasehold 
house, with the concuirenoo of the first mortgagees, 
who hod notice of a seoond equitable mortgage, 
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— continued. 

sold the projicrty. Upon completion, ihe balance 
of the purchase- money, after payment of the first 
mortgagees, was hantled to the mortgagor. 

lu an actjon by the second mortgagees against 
rtgugor (who did not appear) and tho fint 



Beld, affirming Bacon, V.C. (27 Ch. D. 187, 
53 L- J. Ch. SCO, 51 L. T. 325, 32 W. E. 913, 
1381 Dig. col. 2S1), tliat the Srst mortgagees 
were liable to make good lo the Plaintiffs tbe 
amount of their security to the extent of tbe 
balance of tho purchase-money. 

The doctrine in Fearock v. Bart (i L. J. (N.S.) 
(Ch.) 33) will not bo extended. 

Dictam of Wood, V.C, in Bates v. Johmtm 
(Joh. S04, 313, 314), as to tlie right of a first 
mortgagee to transfer to a thiid mortgagee In 
preforunco to the second, questioned. West 
London Commebuial Bane v. Keliance Peb- 
UANEXT Building Society 29 Ch. D. 964, 

[64 L. J. Ch. 1081, 5S 1. T. 442, 33 W. E. SIB (OA.) 
T. MOBTQAQE — POWEB OF SALE~Coif« of 
Aliortire SaU — Cheque for Depoiti dighonoared — 
Practice of Auctioneers.] The custom of auctioneers 
to accept on sales of largo properties, a cheque in 
lieu of cash for the deposit, is reasonable, and a 
mortgagee-vendor was held to he justified in 
acting on it, and not to be guilty of negligence in 
the conduct of the sale, though the cheque was 
dishonoured. — In such a case a mortgagee, who 
has ondenvoured to sell under his powers, is en- 
titled to add the costs of tho abortive sale to his 
security. ITarrer v. Lacy Uartlaitd & Co. 
(No.I) 2GCh.D.636,G3I.J.Cb.6B9,60L.T.lU, 
[82 W. B. 198, 884, 48 3. P. G«T 
(Affd. by C. A, 31 Oh- D. 42, 63 IT. Sie, 34 W-B. SB.) 

2. Mortgage to Solicitor by Client.'] A 

mortgage t^ a solicitor by his client ooutaioed a 
power of sale without aiiy provisions for notice 
to the mortgagor, or for interest being three 
months in arrear, before the power ccnld be 
exerciseil- The mortgagee did not explain to tbe 
mortgagor, when the deed was executed, that 
mortgages usually contained such prorisioiis : — 
Held, by North, J., that, though three months' 
interest was in atrear, tho power could not he ^ 
exerciijcd as against the mortgagor. Cbaddock ^ 
(or Cradol'k) !>. Booers - 63 I. J. Ch. 968, . 
[61 L. T. 191, W. H. (1884) laB ^ 
(Afflmed by C.A., W. N. (1386) 134.) 

3. Setting aside Sale.] A mortgagoi -= 

brought an action against his mortgagees, and a— ^ 

r — under thorn, asking that tf — ' 

lo, and obtained ji ' ' 

io redeeni the pro[>erly sold. 

Beld, that the Plaintiff was not entitled on-' 
appeal to have an order that the property be puts 
up for sale again at the price given by the pur — 
chaser, and that if there were no higher bid the 
purchaser might be held to his baigoin. 

The decision of Nortli, J. (21 Ch. D. 857, 
51 L. J. Ch. 594, 46 L. T. 8S2, 30 W. E- 795), 
I affirmed. Madtinson v. Clowes 62 L. T. 706, 
L [33 W. B. SSe, W. N. (1B8S) 41 (C.A> 

VL M0BTOAO£— PBIOBITT— Depo«tt of Certi- 
\ fiea (e» of 5Aar«» — Li^i of Company oi "" 



< 261 ) OF EVERY BEPOBTED CASE FOR 1885. 



) 



KOBTOAOE—FBIOBITT— eonfinued. 

Jfonejfg due /rom Shareholder — Notice.] The 
Articles of association of a compuDy proTided that 
tlia companj sliould have a flrit and permanent 
lien and charge, aTuilable at law and in equity, 
on every ahare, for all debts duo from the sliare- 
holdel io the company. A shareholder deposited 
the certificfltes of his shares with liis bankers as 
Beonrity for the balance then due from him to 
them on his cuTrent account, and notice of the 
deposit was given to the company : — ■ 

Held, by Field, J., that Hopkineon v. Holt 
<9 H. L. C. 514, 9 W. R, 900) applied, and that 
the company could not claim priority over the 
banlreiB in respect ul moneys which bacamo due 
from the Eharaholder to the company after notioo 
of the bankets' advance, but that the bankers 
s entitled Ito priority. Bbadfobd Baheino 

" & Co. - 29 Ch. D. 149, 

[62 L. T. 643, 33 W. H. 730 
(Ravened by CA„ 31 Ch. S. 19, 33 W. B. 8ST.) 

2. EquitoMe mortgage — Collateral Security 

byBmid — JudgjneTit^^Itegietratiim a» Mortgai/eJ] 
When on equitable mortgagee, by deposit of title 
deeds, took a bond to secure the same debt, and 
entered up jadgmentthereoM, which he afterwarda 
leistered aa a mortgage against the lands: — 

Held,tha,t he did not thereby forfeit )iia secutlty 
hv equitable mortgage, or defeat its priority. 
Be JENNiNoe' EeiATE . . - - . — 



COMPAHY V. B 



IS L. B. It. 2TT 

gage — Subieqaent legal 
irtgage paying off prior 
nortgaged a houee, of 
I fee, to G., by deposit of 
advance. He afterwards. 



S. Equitahle mn 

mortfjage — Second Ugal i 

EmiitiAle CAarge.] W. 

nfiich he was the owner 

title deeds, to 

in May, 1879, gave a legal mortgage of the same 

froperty to B. to secure a dehL B. did not then 
now of the equitable mortgage to O. In June, 
1879, W. appUed to Uio Defendant to make an 
advance to pay off the charge held by Q. The 
I>afi9ndant advanced the money ; G. hniidod the 
deeds back to 'V/., who handed them Xo H., who 
was acting for all p^irties ; and H. in his turn 
lianded them to the Defendant. W., on or about 
the eame date, executed a legal mortgage of the 
same premises to the Defendant to iseoure his 
advance. This deed did not recite the mortgage 
<if the 1st of May to B., nor was the Defendant 
aware of its existence. R subsequently became 
insolvent, and his trustee in hquidation ((he 
Plaintiff) claimed priority for the mortgage to B. 
of the 1st May over that of Juno, 1879, to the 
Defendant. 

Held, by Field and Manisty, JJ., that, as from 
the nature of She transaction it was intended that 
the Defendant should stand in the place of the 
equitable morlgagee, he was entitled to prioritv 
ever the first legal mortgagoe to the extent of the 
amonilt of the equitable mortgage. Mason v. 
Bhodes - - - - G3 L. T. 3SZ 

4. Pint and Second Mortgagees — Deal- 
ings belmeen Mortgagor and First Mortgagee to 
prejudice of secoiia Mortgagee't seeurity. Aylinq 
V. HiCBCEB - - W. H. (IBBG) 166 (C.A.) 

5. Fund in Court— Notice of Prior In- 

etaabranee to Second Incumbraneer—Stop Order.'] 
A Koond inonmbranoei of a fund in Court, who 
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at the time of taking his secmity had notice of 
the existence of the first Inonmbrance, cannot by 
obtaining a stop order gain priority over the first 
incumbrancer, even although the latter never 
obtains a slop order. Be A. D. Holmes 

|}!9 Ch. D. TS6, fiG L. J. Ch. 33 (aA.) 

6. Legal Eatatft—Truttee—J'oliry—Notioi 

of Charge-^0 & 31 Vict. c. 144.] A trnstee who 
has the legal estate and takes from his ceitui gut 
trust an assignment of tbo equitable interest by 
way of security for money advanced to the cestui 
qua trtiet, can avail himself of the legal estate as 
a protectioa against a prior incuinbr;ince of which 
he had no notice. 

The note in Sugdec's Vendors and Forchasera 
{14tt Ed. p. 379) on Browne v. Savage {i Drew. 
63 a) corrected. 

The Act 30 & 31 Vict. o. 1; 
to apply only as between the i 
and the persona interested in the policy, i 
does not affect tlie rights of those persona inuir 
se. Accordingly where a first incumbrancer on 
a poUcy had not given such notice as prescribed 
by the Act, and a second incumbrancer with 
notice of the prior idiarge had given the statutory 

Edil, by Korth, J., that the second incum- 
brancer did not thereby obtain priority. Nbwmam 
11. Newhav 28 Ch. D. 6T1, fi4 L. J. Cb. B98, 

[S2 L. T. 422, 33 W. B. SOS 



company, executed a l^al mortgage t^ the ci 
pany of iiis own freehold estate, and handed ovei 
the title-deeds to them. The deeds were placed 
in a s^e of the company, which had only one 
lock having duplicate keys, one of whioh vras 
entrusted to G., as manager. 8ome time after' 
wards C. took out of the safe the deeds, except 
the mortgage, and handed them to W., to whom 
at the same time be executed a mortgage for 
money advanced to him by her, without notice of 
the company's security: — 

Meld, reversing the decision of the Vice-Chan- 
oellor of the Court of the County Palatine of 
Lancaster, that the mortgage of the company had 
priority over the mortgage to W. 

The Court will postpone a legal mortgage to a 
snbsequeot equitable seourity; (1) where the 
legal mortgagee has assisted in or comiived at 
the fraud which led to tho creation of the subse- 
quent equitable estate, of which aaBiatance or 
ciinnivance the omission to use ordinary care iu 
inquiring after or keeping the title-deeds may be 
snmcient evidence where such conduct cannot 
otherwise be explained ; or, (2), where the legal 
mortgagee has made the mortg^nr his agent 
with authority to raise money, and the security 
given for raising such money has by misconduct 
of the agent been repreaented as the first estate. 

But the Court will not postpone a legal mort- 
gagee b] a subsequent equitable mortgagee on 
the ground of any mere oarelessness or want of 

£rui£nce on the part of tho legal mortgagee. 
"ORTHHBH Counties or Enqlasd Fme Inscs- 
AHCE CoMPiKT V. Whifp - 26 Ch. D. 482, 
[G3 L. J. Oh. 629, SI L. T. 806, 3S W. B. 62a (O.A.) 
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i'Tirckate for Valii^ idtJioiil Notice — Jtidicalure 
Act, 1873, 8. 25, euh-e. II.] A legal mortgagee 
bad sakad (or Ibc detdB whiob the mortgagor, 
who waa bia solicitor, made escuees for not giving 
to bim. Tbe mortgagor afterwards deposited Ibe 
deeds witb anotber mortgagee bb security for 
monej adianced without notice of tbe legal mort- 
gage ;— 

HAd, hj North, J., in an actdon by tbe legal 
mortgagee for foreclosare, that he bod not been 
gniltf of fraod or negligcDce amouDting to fraud, 
and that be could not be poetpoued to the mort- 
gagee by drpout by reason of any negligence 
sliort oE that : 

HeM, that (be legal mortgagee was entitled to 
recover tbe deeds from tbe mortgi^en by deposit, 
notwithstanding be was a parcbsser for value 
without notice ; and tbst a. S5, sub-H. II, of the 
Judicature Act, 1S73, did nr.t olt^r tbe rale of 
law on the aubjeot. Maskehs v. Mew (No. 2) 

[Se Ch. D. 125, 54 I. J. Ch. 609, 63 L. T. 84 

9. — ■ Negligatce — Postpunenuni of Botder 
e/ Legal EilaU — TrtieUe of Marriage Selllemenl 
— ■ Notice of Marriage of Worlgagor ■ — Duty of 
Mortgame to inquire aeloSetlletit«ni,'\ In Novem- 
ber, IS75, a husband deposited with his bankers 
the title-deeds of some leasehold houses, together 
witb a mtmorondum of deposit, ns a continuing 
security tu the bankers for any overdiaft of his 
wife's current account witli them. In November, 
I8T6, he died, having bequeathed all Ijia property 
to his wife, and appointed her bis esecutrix. 
After his death the deeds remained with tbe 
bankerB, and the widow was allowed on the secu- 
rity of them to overdraw her account. lu May, 
1877, abe married again. Prior to the marriage 
the bouses were assigned by her to a trustee on 
trust for herself for life, and after her death on 
trust for an infant son of her first nianiage abso. 
lutely. Power was given to the trustee to sell 
the hoDses during the lifu of the wife, at her 
request, and after her death at the discretion of 
the trustee. Tbe IrDStee made no inquiry about 
ti.e title-deeds, and no notice of tQe settlement 
was given to the bankers. In June, IST7, the 
husband and wife gave notice to the bankers of 
their marriage, and at their request a balance, 
which then stood to the creditof tbe wife's current 
account, was transferred to a new current account 
opened by tbe bankers with the husband. Tbe 
deeds remained with the bankets, but no notice 
oE tbe settlement was givtn to them. Id Novem- 
ber, 1877, at (he request of the bankers, tlie probate 
of the first husbund's will was sent to them, and 
at their request a new memorandum of deposit 
was in January, 187S, signed by the husband and 
wife, making tbe deeds a continuing Eocurity. to 
the bankers for any overdraft of tbe husband's 
current acoouut. In April, 1878, the wife died. 
The deeds were still with the bankers, and nt 
tliat lime the husband's current account was in 
credit. In 1833 tbe trustee made some inquiries, 
and then discovered that tlie deeds, which iie had 
believed to bo in the custody of the solicitor who 
had prepared the settlement, were with the 
bankers. He then gave tho bankers notice of 



VI. KOBTQAGZ— FBIOBITT— con^'nuof. 

(he settlement, and churned tbe deeds. This was 
the first notice that Ibe bankers had had of the 
settlement : — 

Held, by Pearson, J., that the omission of the 
trustf e to inquire for the title deeds was negligence 
of BUcii a clmracter as prevented him fiom availinif 
himself of tho legal estate In give him priori^ 
over the equitable charge of the banlters, and 
that tbe ceetviqiie Jruel stood in no better position. 

Held, that the bankers were entitled to priority 
in respect of tlie amount due to them on thdr 
security at tbe time when they received ootice of 
the settlement. 

When a married woman executes a mortgage- 
there is DO obligation on tbe mortgagee to inqnire- 
whether a settlement was made on ber marriage. 
Lloyd's Bankino Company v. Jonbs 

[29 Ch. D. 221, M L. J. Clt, 931, S2 L, T. 469, 
[33 W. E. 731 

10. Negligence — Poeeeiiion of Detdt — 

Tacking — Su&eequeni EquitahU Mortgagee ae- 

S airing Legal E$Uite.'\ By two separate mortgaga 
coda, dated 7th Aug.. 1877, N., solicitor to S., 
mortgaged to W. and S. two separate estalet,. 
A and B, to secure £I2S0 on each estate. Tbe 
B estate comprised five separate properties, which 
were separately described and numbered (1), (2\ 
(3), (4), (51. S. asked N., as it was a trust mat- 
ter, to Bcud him the deeds, and N. sent a parcel, 
which S. sent on to his bnnkers without examina- 
tion. It was afterwards found to contain only 
the two mortgage deeds. On the 20th Oct., 1880, 
N. deposited the title-deeds relating to (5) with. 
L. to secure £300. On the 18th May, 1881, he 
deposited the deeds relating to (IX (2), (3), (4), 
to secure an overdraft of £3\)0 with bia bankers, 
the Plaintiffs. The deed relating to tho A estate) 
had been previously deposited with the PlaintiOs 
to secure his overdraft. Neither L. nor the 
Plaintiffs had at the time of their advances any 
notice of the first mortgage, nor had the Plaintiffs, 
anv notice of the adtanco to L. In June, 1882, 
N.'becamc bankrupt. In July, 1882, the Plaintiffs. -= 
took a transfer of tbe mortgages to W. and S. 

They then brought Ibis action for foreclosure, 

claiming to lack tbo snm due on their equitable 
mortg^e to tliat due on the first mortgage of B., 

. so OS to gain priority over L. 

Held, by Pearson, J., (1) that S. had not been 
guilty of such negligence as to postpone his legal 
moftgage to tbe subsequent equitable incun- — 
braiices ; (2) that the general rule as to tockjug 

applied though the third moitgage did not in 

elude that part of Ihe property in the first which - 
was comprised in the second, and that the Plain- 

■ tiffs had a light to recover tbe whole of their debt — 

inpriorityfoL. out of all the B estate. Athehi-ks " 

V. Bahndtt (or Bchsbtt) - S2 L T. 736, - 

[83 W. H. 779, W. H. (1836) 70 — ■ 

11. Ileal Estate in MiddUiex — Share in-= 

Proceeds of Sale of — Middlesex Registry Act 
(7 Anne, c. 20), «. 1— Notice to Trustees— Egailable- — 
Execution.} The local Registry Acts are intended 
lo apply only to dealings at law or in equity with — 
the laud itself. Accordingly an incumbrancei — 
upon a share in the proceeds of real estate in 

: Middlesex devised in trust for solo obtains no- - 

I priority over other incnmbrancei-s on such aharo^" 
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liy registering his mortgage deed, and the priorities 
of such incumbrancers rank according to the dates 
of their respective notices to the trustees. 
^ Malcolm v. Charlesworth (1 Keen, 63; approved. 

Although formal notice to the trustee of the 
proceeds of real estate devised in trust for sale or 
<of a cho8e in action, of an incumbrance thereupon 
does not give priority over an earlier incumbrance 
of which the trustee may have obtained accidental 
notice, the converse proposition that incumbrances 
Are to rank not in the order of notices given by 
the incumbrancers but of accidental knowledge 
obtained by the trustees, does not hold good, 

A judgment creditor cannot, by giving notice 
to iho trustee, put himself in a better position 
than the judgment debtor; and a judgment 
tsreditor who has obtained equitable execution by 
the appointment of a receiver subject to existing 
incumbrances was held to have obtained no 
priority by giving notice of the appointment to 
the trustee of the judgment debtor. So held, by 
Kay, J. Aroen v. Akden 29 Ch. D. 702, 

[54 L. J. Ch. 666, 62 L. T. 610, 33 W. B. 693 

12. Tacking — Comolidation — Judgment. 

"WiTHALL 17. Blyton - W. N. (1886) 22 

— Debentures. 

See Company — ^Debentubes. 5, 

— Equitable mortgage of shares — ^Notice. 

See Company — Shares. 4. 

Mortgage of shares — Articles of association. 

See Company — Memorandum. 2. 

Vn. MOBTOAGE — REDEMPTION — In^ereaf in 
lieu of Notice — Payment out of Fund in Court.'] 
The estate of a testator was being administered 
by the Court One of the beneficiaries had mort- 
gaged her reversionary interest, which fell into 
possession in Nov. 1884. The next month the 
mortgagor gave six months' notice in >vriting to 
pay off the mortgage. By an order made in Jan. 
1885, on the further consideration of the action, 
certain funds in Court, representing the mort- 
gagor's share, were carried to a separate account. 
In May an order was made directing payment to 
the mortgagees of the principal money duo to 
them and interest to the 1st July. The mort- 
gagees were served with notice of the application, 
and the order was made in their solicitor's pre- 
sence. The order was not completed on the 
1st July, and the mortgagees did not receive their 
money. They therefore took out a summons 
claiming six months' interest in lieu of notice : — 
Hddj by Pearson, J., that the principle that, 
where the money is not paid at the time tixed by 
the notice, the mortgagee is entitled to six months* 
farther notice, does not apply where the mortgagee 
has oonsented to an order directing payment to 
him of money in Court, and delay arises in com- 
pleting the order. Be Moss. Levy r. Sewill 

[81 Ch. D. 90, 66 L. J. Ch. 87, 84 W. B. 69 

Decree for — Expenditure after, by mortgagee 

in improvements. 

See Mortgage — Mortgagee in Posses- 

fclON. 2. 

-— Mortgage of two estates — Foreclosure action 
— Costs. 
See Mortgage — Foreclosure. 1. 
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— — Period for — ^Foreclosure action. 

See Mortgage — Foreclosure. 13 — 16. 

MOBTOAGE— Benefice with cure. 

See Ecclesiastical Law. 1. 

By trustees of will i;o secure business debts. 

See Will — ^Trustees. 2. 

Canada, law of. 

See Colonial Law. 4. 
Devise of house subject to. 

See Will — Onerous Devise. 

Equitable charge — Invalid transfer — ^Right 

to deed. 

See Gift. 4. 

Equitable sub-mortgage — ^Registration. 

See Bill op Sale — Registration. 3. 

Insufficient security — Interest in arrear — 

Apportionment. 

See Apportionment. 1. 

Interest in land — Bequest to charity — Mort- 
main. 
See Charity. 8. 

Investment by trustees on — ^Liability for 

losses. 

See Trustee — ^Liamlities. 4 — 6, 8. 

Leaseholds — Application to disclaim — ^Non- 
appearance of mortgagee. 
See Bankruptcy — ^Disclaimer. 5. 

Limitation — Payment of interest. 

See Limitations, Statutes op. 9, 10. 

Negotiation fee — " Arranging and obtaining 

loan." 

See Solicitor — Bill op Costs. 8. 

Order to execute — Non-compliance— Nomi- 
nation of person to execute. 
See Practice— Judgment. 6. 

Receiver — Distress — ^Injunction. 

See Landlord and Tenant — Dls- 
tbess. 3. 

Registration — Mortgage to secure future 

advances — Subsequent mortgage. 
See Registry Acts. 

Renewable leasehold — Purchase of rever- 
sion by mortgagor — Mortgage of rever- 
sion. 
See Landlord and Tenant — ^Lease. 10. 

Ship — Mortgagee — Insurable interest. 

See Insurance, Marine. 3. 

Solicitor mortgagee — Profit costs. 

See SoLiaTOR — ^Bill op Costs. 25. 

Solicitor's authority to receive mortgage 

money. 

See Solicitor — Authority. 

To building society. 

See Building Society. 7, 8. 

Underlease — Sale subject to — ^Title. 

See Vendor and Pltichaser — Title. 7 

Will — Trust for accumulations of rent to 

pay off mortgage. 

^'ee AcctmlTjATIONS. 1. 



MORTMAIN. 

See Charity. 
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JtffRTVAIS— continued, MUNICIFAL COBPOBATION— oonfmt^ed^. 

— Exoneration— Debts and legacies— Charge. Notwithstanding s. 93, sub-s. 7, of the Muni- 

See ExECUTOB — ^Admdjisteation. 6. cipal Corporations Act, 1882, which enacts that 

\.-r . «*«,-.. J. J .11- the decision of the High Court upon a petition 

MOnON— Notice of— Affidavits not served with questioning a municipal election shall be finaU 

—Irregularity. nevertheless an appeal, if leave be given, lies 

See PBAcncE— JNOTiCE or Motion. f^Q^j a judgment of the Queen's Bench Division 

KOTIOH FOB JUDOMEKT upon a petition of that nature to the Court of 

.See Practice— Motion FOE Judgment. Appeal, owing to s. 242 of the statute above 

mentioned, which in effect moorporates tne 

UUKICIFAL COBPOBATIOIT— JS7ecfiow of Coun- Supreme Court of Judicature Act, 1881, s. 14, 

ciUors — Petition against some only of the Candi- whereby in certain cases an appeal is allowed 

dates returned on a Ground affecting the Validity from the High Court of Justice to the Court of 

of the Election as a whole — Municipal Corpora- Appeal, if special leave be given. Line v^ 

tions Act, 1882 (45 & 46 Vict. c. 50), ss. 87, 88, 91, Wabben 14 Q. B. D. 648, 54 L. J. Q. B. 291, 

93, 242, Sched. 3, Part IL, rr. 8 and 10— Appeal [49 j. p. 616 (C.A,), 63 L. T. 446 

— Municipal Election Petition — Supreme Court .^ . * ^ .„ -et • ^. 

of Judicature Act, 1881 (44 & 45 Vict. c. 68), 2. Election of Councillors— Nomination 

«. 14.1 An election petition may be presented Paper— Signature of assenting Burgess— Defect 

under the Municipal Corporations Act, 1882, in Entry on Burgess Poll— Variance— Municipal 

8. 87, against some only of the persons returned Corporations Act, 1882 (45 & 46 Vict c. 50), 

at a municipal election, althou^ the ground of «• 241.] A nomination paper at an election of 

the petition is one affecting the validity of the town councillors was subscribed with the fuU 

election as a whole; and the Court can on such and correct name of " Charles Arthur Bunnan 

petition declare the persons so petitioned against as an assenting burgess ; but his name was errcK 

not to have been duly elected.— The three Ee- oeously entered upon the burgess roll as '* Charles 

spondents and six other persons were nominated Burman" only :—Held, by Grove and Lopes, JJ.,, 

as candidates to fill four vacancies in the town that the defect was not such as was remedied by 

council of a borough under the Municipal Cor- 45 & 46 Vict. c. 50, s. 241, enaxiting that " no 

porations Act, 1882. An objection having been misnomer or inaccurate description of any person 

made to the nomination papers of H., and three • • • • named in any roll ... . required by thia 

other candidates (not the Kespondents), on the Act shall hinder the full operation of this Act 

ground that they were invalid under Sch. 3, with respect to that person .... provided the 

Part n., rule 10, because the persons subscribing description of that person .... be such as to bo 

the paper in each case had subscribed nomina- commonly understood."— The words *• commonly 

tion papers of other candidates, the mayor erro- understood" in this proviso mean ** commonly 

neously held the objection to be good, being of imderstood by any person comparing the nomina- 

opinion that rule 10 applied to a case where ^on paper and the burgees roll." MooBHorsB 

there were several vacancies. The objection to ^. Linnet. Thorpe v, Linney 16 Q. B. D. 278> 
H. was withdrawn; but the three other candi- [63 L. T. 348, 33 W. B. 704, 49 X P. 471 

dates objected to were prevented from going to 3 Election of Councillor— Disqualifica' 

the poU, and at the election which was afterwards ^^^^^f Candidate by composition with Creditors 

held, H. and the three Respcndents were declared ^j^^n formerly in office-Notice of resigmdion.-\ 

duly elected. Upon a petition agamst the return g ^^;^^^ ^^ ^^^ co^ciUor for the T. ward from 

of the Respondents, to which H. waa not a party, ^g^r^ ^ ^ggQ^ ^^^^ y^^ l^^t ^t ^1^^ ^^^^ ^j ^^ 

It was admitted that an election of town council- ^^^ ^^^^^ ^ ^^^^^^ ^^ resignation addressed to 

}^^;^^^^^ ^^^}^ f^^^^l'f^^^^l^X^^ the mayor and council. No action was taken 

by the Mumcii^ Corporations Act, 1882, Sch. 3, ^^^^^^ by the council, and no fine paid or 

Part XL, rule 3, which provides that the same tendered by S. S. did not sit in council or veto 

burgesses may subscribe as many nommation ^^^^^ ^^^ ^^^e of the notice. On the foDowing 

papers as there are vacancies, and that rule 10 ^ g ^^^ ^ liquidation petition. In August a 

does not apply to a case of several vacancies ; composition was accepted by the creditors of S. 

and It was lurther admitted that as the objection g ^j^ ^^^ ^^ ^^y^^ ^ f^L At an election 

wouldhavebeenva-hd against all the candidates ^^ ^own councillors for the T. ward, in 1884, 

returned, the whole election might have been g ^^s returned. The objection was then taken 

declared void if H. had been a party to the ^^^^ g ^^^ disquaUfied, he having been in Hqui- 

petition; but it was contended that as he was ^^^^ ^^^^ j^^ was a member of the council, 

not before the Court, and therefore as his election ^^^ ^^^ ^ioymg paid 208. in the pound i—Hdd, 

could not be questioned, the return of the Re- y^ Pollock, B., and Manisty, J., that tlie objec- 

spondents must stand good : — IfeZd, that although ^ion was valid 

die erroneous decision of the mayor affected the ^^^^ ^^^^^ (^^^^ ^^ere a statute provides that 

validity of the whole election, nevertheless the ^ ^ ^^^^ ^^^^^ ^qx^ti% shall be re-eligible for 

Court had power to deal with those candidates election, that is tantamount to saying that they 

returned who were petitioned against, and that gj^^jj ^ disqualified until they comply with the 

thereturnof the Respondents must be declared conditions of requalification. Futcher t?. Saun- 

void, notwithstanding that the return of H. could pj,gg _ "* ^ _ _ 49 J. P. 424 

not be questioned, he not being a party to the 

petition. Decision of Mathew and Day, JJ. (14 4. Election of Councillors — Meeting in 

Q. B. D. 73, 54 L. J. Q. B. 146, 52 L. T. 258, Boom attached to Political Club— Illegal Hiring 

33 W. R. 212, 48 J. P. 454), affirmed. — Application for Belief— Municipal Elections 
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VninciFAI COSFOBATIOH— eonjinoed. 
(Cbmqjt PTaclicei') Art, 1884 (47 A 48 Vict. 
0. 70), M. 16, 20,] In order to suppott an appU- 
Mtion under e. 20 of the above Aot, it will not be 
mfficieut that Dotico of intunticni to make tbe 
applioatioii has been ndverttsed in local pnpere, 
but BDch notice should be published in such a 
maimer aa will eneuie a reoBonable certainty that 
persoTUi interested bad notice ; and it will also be 
inrafflment, in the afSdavita upon which the ap- 
plication is made, meriily to state that the aot in 
teepect of vhich relief is sought arose from in- 
advertence, and not from any want of good faith, 
without sWwiag some reasoQablo excuse for Each 
InadTerteuce. So held, by Grove and Hawkins, 
JJ. Ik parte Pekrt - - 48 J. F. 824 

f. Electiim^ Illegal Fraclioe— Flaeard 

ai&out Printer'* mamfl on face — Munt'oipai Ehc- 
ttbnt (^Corrupt FracHces) Act, 1884 (47 * 48 Fief. 
* 70), 1$. 14, 20.] The spplicanta, four persons 
irbo atoo4 as candidates at a municipal election, 
osplojed G. as their printer, and a fortnight 
before the election C., one of the applicants, went 
to G. and drew his attention to s. 14 of the above 
Aot, which niakes it illegal to isane placards, &c, 
withotit the printer's name on tlie face, and Q, 
accordingly gave instructions t« bis worknen, in 
aceordanee with C.'s instnictions. Shortly before 
the election G. printed, published, and posted 
poatera on behalf of the applicants without Mb 
name and address, but on discovering tiie omis- 
sion took steps to rectify it. A prosecution under 
the Act was begun against tbe applicants and 
G., bat by consent tbe hearing of the sommona 
before tiie magistiates was oajoumed nntil an 
application was made to the Court for an order 
sxonaing the applicants from tbe cousequences of 
the omission. The applicants then applied nnder 
s. 20, and filed affidavits to the effect that the 
issuing of the posters withont the printer's name 
and address was due to inadvertence, and not to 
the want of good faith :— 

Beld, by Grove, J., and Huddleslon, B., that, 
nnder the circumstances, the applicants were 
entitled to an order eicusing them from the con- 
sequences of the omission under s. 20. Ex parte 

'" " L. £ aeo 
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6. Re$ig7iation of Corporate Office — De- 
livery of Betignation lo Toma Clerkr-PoweT to 
wUhdraiB Beaignation — Maiiicipal CorpOTatione 
Act, 1882 (45* 46 Vict. e. 50), 8. 36.] Under the 
Mnnioipal Corporations Act, 1882 (45 & 46 Vict, 
ft 50), s. 36,— which enacts that a person elected 
to a corporate o£Bce may at any time, by writing 
signed by him and delivered to the town clerk, 
resign the office, on payment of the fine provided 
for non-acceptance tliereof, — the resignation is 
completed by the delivery of the writing to the 
town clerk and the payment of the fine, and 
eannot afterwards, even with the assent of the 
corporation, be withdrawn. EE8.i'.WiaAN(Mi'Y0B 
OF) - 14 0- B. D. MB, 64 L. J. Q. B. 338, 

[SS L. T. 43S, 33 W. H. MT, 49 J. F. 3T2 
mSDEB— " Necessity." 

See Cbiminai. Law, 16, 17. 



1CUT1TAL DEALIirOS 

creditor. 

See Baskbuptot- 



Set-oS — Debtor and 



N. 

HAHE— Trade name. 

See Trade Nahc 
NAU: CLAUSE— Settlement— Fee simple estate 

— Bepngnanoy. 

See Wnj. — Cokdition. 2. 
KATIOHAL DEBT COKUISBIOKEBS — Ptrtttton 
for re-trani/er of Stock — Diemiesal of former 
Petition by »ame Petitioner — lies Judicata- — Dit- 
covery of Fresh Evidence— National Deht Act, 
1870 (33 * 34 rict, c. 71). si. SI, 54, 55.] Tbe 
jniisdiotioD given to the Conrt by sect. 59 of tbe 
National Debt Act, I8T0, to decide upon petition 
as to the validity of a claim for tbe re-tronsfer of 
stock, which has been transferred to the National 
Debt Commissioners under the provisions of sed;. 
51, is to bo exercised in the mode in which the 
ordinary jurisdiction of the Court is esercised. 

Theretore, if a petition for there-transfer of stock 
is heard on its merits, and is dismissed on the 
ground that the Petitioner has failed to make out 
his title, ho cannot, on the subsequent disoovery 
of fteah evidence in support of bis title, preaent t, 
iresh petition for the same object, without leave of 
the Court previously obtained. 

Decision of Pearson. J. (25 Ch. D. 231, 49 L. T. 
770, 32 W. H. 337, 1884 Dig. col. 289), »fflnned. 
lU May. Ex parte HouBE - 38 Ch. 0. BIB, 
[54 I.. J. Oh. 3S8, S3 L. T. 78, 33 W. B. 917 (CA.) 
2. Unclaimed Stoeh and Dividende — In- 
quiry OB to Title to the Fund. £x parte Bobebow 
CW. S. (1886) 8 
SATIGATIOH. 

See Ship — Collision. 
BE EXEAT BEQHO— Debtors Act. 

See AHBaar. 4. 
KZCESBABIEB — ^For ship — Lien — Foreign ship. 

See Ship — Neckssadles. 
NEBLIQEITOE — Contributory — Ilaikray — Level 
croaiing — EvideTtce-l W,, intending to travel by 
the Defendants' lineftomN. station, arrived there 
ten minutes before the train started, took his ticket, 
and cioased the line to the up platform, from 
which his train was to start, but Unding no belter 
there except a shed, and the night being very 
cold and oark, returned to the down platform, 
where there wils a waiting-room, and sat there by 
the fire till he heard his train approaching. He 
then hurried to get back to the up platform. 
Thero was only a level crossin£, at each end of 
which a lamp was fixed. W. attempted lo cross 
when the train by whioh he was to travel was 
about twenty yards off, but was struck down and 
killed by the engine. It was usual for a porter 
lo stand at this crossing when a train approached, 
to warn passengers against crossing, but on the 

night in question no porter w - "-— 

Dtice given of the a- 
having brought ai 
against tlio BaOway Co., the judge left the whole 
question lo the jury, who fotmd a verdict for the 
plaintiff for £100. 

Held, by Field, Manisty, and Lopes, JJ., that 
the judge ought to have withdrawn the case from 
the jury and directed a ucn-Bnit, on the gronnd. 
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HXOLIOEITCE— eoatinued. 
that the evidence shewed that W. had so far con- 
duced, hy his negligence, io his own death, as tc 
diseDtitle the Plaintiff tn recover. 

Held alBO, that in an action for damages foT 
negligence, it is insuCGcient to entitle the Plaintiff 
to have his caae mibmittcd to the jury, that he 
has proved aome negligence on the Defendants' 
patt, if it also appeare, in the opinion of the 
judge, that the Plaintiff was guilty of euch con- 
tribiitory negligence that no reBBonable jury could 
&ad a verdict in bis favour. Wbiobt v. MiS' 
LAMD Railway Co. - - SI L. T. fiSE 

(BersTsed b; C.A., see W. N. (1B86} at p. 39.) 

2. Conlribut'n^ — Bailway — Level Ctou- 

ing iJi Stalioa — Frtivince of Jury,'] If, in an 
action of negligence, the Plaintiff gjvea evidence 
of negligence on the part of the Defendant, and 
alao gives evidence of what may or may not be 
coaaidered as amonuting to contributory nwli- 
gence on bis own part, the oaeo ought to be left 
to the jnry. 

The Pminliff, an intending passenger by the 
Defendants' railway, having received hia ticket, 
was obliged to cross the line by a level crossmg 
in order to get from the booing office to the 
platformfrom which his train would start. Whilat 
crossing be was knocked down and injured by a 
train which he was unable to see till it was about 
twenty yards from him, owing to a sharp curve I 
on the line. The night was daik, and there was I 
no one at the crossiog to warn the Plaintiff of the 
approaching train, niiioh was a special train | 
running tbrough the station at a fast speed, and 
not mentioned in the time-tables. At the trial 
the judge directed a non-suit on the authority of 
Davey y. London and South Weriem Railway Co. 
(12 Q. B. D. 70, 53 L. J. Q. B. 58, 19 L. T. 73S. 
48 J. P. 279). 

Held, by Grove, Manisty, and Lopes, JJ,, that 
the case ought not to have been withdrawn Irom 
the jury, and that the non-sutt was wi^mg. 
Bbown k. Gbeat Western Railway Co. 

[S8 L. T. 623 

3. Contributory — Trammay.'] A cab had 

stopped to take in apassenger in a steep and nar- 
row street ; one of its wheels rested upon a tram- 
way rail. Thedriver of a tramway oar proceeding 
down the incline saw the obstrtiatiou fitly yards 
away, and whistled. He was going slowly, but 
be did not stop hia ear, because he expected up 
to the last moment that the cab would be drawn 
out of bis way, and then, from the steepness and 
|reaBine«8 of the street, was unable to do so. 
The car caught the cab, and damaged both it and 
its horse. In an action of damages against the 
tramway company : — Held, that their driver was 
in fault in not stopping his car when he first saw 
the cab, and that the cabman was not puilly of 
any contributory negligence. M'Dehmaid v. 
Edinbueoh Steeet Tramwayb Co. 

[12 C. of B. Cm. is (So.) 

4. Contribute^ — Railway collision — 

Paasenger'a arm on sill of open window of car- 
riage. Farlow v. Kelly - 108 IT. S. 2SS 

6. Contribulory — Railway company — 

Drover, havme free pass, ordered by ecrvant of I 
company to ride on top of a cattlo car. LlTTu; 
RockBailwaiCo.«.^ilbb 48Amer.B.10(U.B.) I 



TfiaLlQYJICE— continued. 

6. Contributory— Person walking on path 

ice. City of Ems v. Magill 4T Amer. B. W 

[(0.8.) 

See also CiTT CorNcn. op Montqomebt v. 

Whiqht - - - - id. 423 

T. Evidence of negligence — Kailwaycsr- 

riage left standing on siding, but too near main 
Hue. Fablow v. Kelly - - lOS U. 8. SSB 

8. Liability — Breach of Duty — Articlei 

fold imiiigned jb Vefeclive Truck to Vendee — 
Injury to Servant of Vendee.'] The Defendaut, a 
colliery owner, consigned coals sold by him to the 
buyers by rail in a truck rented by him from a 
waggon company for the purposes of the colliery. 
Through the negligence of the Defendant's ser- 
vants the truck was allowed to leave the colliery 
in a defective iitate. In consequence of the defect 
in the truck injury was occasioned to the FlRin- 
liff, one of tie buyer's servants, who was employed 
in unloading the coals, and bad got into the 
truck for that purpose :—B«id, by Grove and 
Smith, JJ.. that there was a duty on the part of 
the Defendant towards the Plaintiff to exercise 
reasonable care with regard to the condition of 
the truck, and the Defendant was therefore liaUe 
to the Plaintiff in respect of the injuries sustained 
by him. Elliott h. If all (or Nailstohe Col- 
liery Co.) IG Q. B. D. 31S, 64 L. J. ft. B. filB, 
[34 W. R, 16 

0. LiaUlitij— Hiijhway — Diversion — 

Owner of Land — Duty to J^«nc«.] A duty is cast 
upon those who, in the exercise of statutory 
powers, divert a public footpath, to protect, by 
fencing or otherwise, reasonably careful persona 
using tlie footpath JVom injury tiirough going 
astray at the point of diversion. HuRHT(orHiHST) 
V. Taylor 14 Q. B. D. 918, 54 L. J. Q. B. 810, 
[83 W. B. S82, 40 J. F. 8S9 

10. Liability — Omiteiou of Duty under 

Statute — Protection by Statute — ConitTuction of 
Local Act, 7 it 8 Geo. i, e. Lrain., ». 219. Pratt 
V. Nbnb Ol'ttall Comuissiohebs W. K. (1BS4) 

[31G (CA.) 

11. Liability — Dangerous pramiaw. 

Cabill v. Layt«k ~ 46 Amer. B. 46 (IT.B.) 

Nave v. Flack - - - lb. «06. 
Parker v. Babnard - - ib. 4M 

12. Liability — Railway aocident — Bur- 
den of proof — Preponderance — Passenger — 
Government mail agent travelling with free pass 
exempting company from liability. Setbolt v. 
New York, Ac, Railway Co. 

[47 Aner. B. 76 (O.B) 
Agent — Lobs through fraud of solicitor. 

See PumciFiL and Agent. 3. 
— — Collision caused by. 

See Ship — Collision. 
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:OLIOEHG£ — continiied. 

— Mortgagee — Priority. 

See MoBTGAGE — Pbiobity. 7 — 10. 

— Railway Company. 

See Railway Company. 3, 4. 

— Separate actions in respect of same act of. 

See Judgment. 2, 3. 

— Solicitor's liability for. 

See Solicitor — Liability. 2, 3. 

— Trustee. 

See Trustee — Liabilities. 

SOOTIABLE INSTBTTMENT. 
See Bill op Exchange. 

m SOUTH WALES— Law of. 

See Colonial Law. 9 — 11. 

:W TRIAL. 

See Practice — New Trial. 

IWS'BKV'ER— Property in Title — Interlocutory 
junction.'] The proprietor of a newspaper 
tned ** The Mail,'* established for nearly a 
itory, and published three times a week at 

A.M., at the price of 2d., in London, but whose 
LDcipal circulation was in the provinces and 
road, was held not entitled to an interlocutory 
junction to restrain the Defendant from using 

a daily morning paper which he had just 
xted, and which was published in London at 
AM., at the price of ^d., the title of ** The 
>ming Mail." 

The right of the proprietor of a newspaper to 
3vent another person from adopting the same 
similar name for a similar publication is not 
mded on the right of property in the proprietor, 
t rests on tiie equitable doctrine that the user 
such name is reasonably calculated to induce 
3 public to believe that the new paper is that 
the original proprietor, and to pass off his paper 
• that of the original proprietor. 
Decision of Pearson, J., affirmed. Walter v. 
imott - 64 L. J. Ch. 1069, 53 L. T. 487, 

[W. H. (1886) 166 (G.A.) 

— Libel — Criminal information — Fiat of 

Public Prosecutor. 

See Criminal Law. 15. 

SXT FBIEND. 

See Practice — ^Next Friend. 

5XT OT XJN — Appointment to object of power 
with remainder to. 
See Power. 2. 

— Bequest to— Exclusion of named persons. 

See Will — Construction. 30. 

)TICE — Abandonment of ship — Constructive 
total loss. 
See Insurance, Marine. 9. 

— Appeal in bankruptcy — Notice sent by post 

—Time. 

See Bankbuptcy — Appeal. 3. 

— Appeal in bankruptcy — Preliminary objec- 

tion. 

See Bankbuptcy — Appeal. 4, 5. 

— Appeal — Service on solicitor. 

See Pbactice— Appeal. 14. 

— Bankruptcy notice. 

See Bankbuptcy — Act op Bankbuptcy, 
1,2. 



HOTICE — cmtinued. 

Claim by tenant for compensation for im- 
provements. 
See Landlobd and Tenant — ^Impbove- 

MENTS. 2. 

Constructive — Title. 

See Vendob and Pubchaseb — Title. 
2,9. 

Defects of title — ^Restrictive covenants. 

See Vendob and Pubchaseb — ^Title. 5. 

Directors — Shareholders — Statute of Limi- 
tations. 
See Company — ^Pbomoteb. 2. 

Employers* Liability Act — Notice of trial. 

See Masteb and Sebvant. 13. 

In lieu of statement of claim. 

See Pbactice — ^Pleadings. 1. 

Lands Clauses Act — Notice to treat. 

See Lands Clauses Act. 15 — 18. 

New building — ^District surveyor — Limita- 
tion of time. 
See Metbopolis. 10. 

New trial in County Court. 

See County Coubt. 4. 

No proceeding for a year — Signing judg- 
ment. 
See Pbactice — Judgment. 5. 

Of action — ^Innocent infringer of copyright — 

Costs. 

See CoPYBiGHT. 2. 

Of action against constable. 

See Contagious Diseases Act. 1. 

Of objection — Voter — ^Description of list — 

Mistake. 

See Pabliament. 6. 

Of trial. 

See Pbactice — Tbial. 7, 8. 

-^ Payment off of mortgage — Interest in lieu 

of notice. 

See MoBTQAGE — Redemption. 

Suspension of payment. 

See Bankbuptcy — Act op Bankbuptcy. 
5,6. 
To company — ^What effective. 

See Company — Shabes, 4. 

To determine tenancy. 

See Landlobd and Tenant— Lease. 6. 
Landlobd and Tenant — Yeably 
Tenancy. 

To judgment debtor — Transfer of judgment 

summons to Bankruptcy Court. 

iSee Bankbuptcy — ^Receiving Obdeb. 1. 

To quit — ^Monthly tenancy. 

See Landlobd and Tenant — Monthly 
Tenancy. 

To Sheriff, of bankruptcy petition. 

See Bankbuptcy — Petition. 3. 

NOTICE OF MOTION— To set aside award- 
Affidavits not served with — Irregularity. 
See Practice— Notice op Motion. 

NXnSAKCS— House rented with knowledge that 
it is used for prostitution — Liability to adjacent 
proprietor. Mabsan v. Fbengh - 48 Amer. B. 

*^ [272 (xr.s. 
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TTUlSUXCE—cmtinued. 



2. — - Injunction — Fouling Stream — Quia 
Timet Action.'] In order to maintain a quia timet 
action to restrain an apprehended injury the 
Plaintiff must prove imminent danger of a sub- 
stantial kind, or that the apprehended injury, if 
it does come, will be irreparable. 

Earl of Bipon v. Hobart (3 My. & K. 169), 
Attorney-General v. Corporation of Kingston 
(13 W. R. 888), and Salvin v. North Brancepeth 
Coal Company (L. R. 9 Ch. 705) discussed. 

The Plaintiff was a manufacturer of paper, his 
mills being situate on the bank of a river, the 
water of which he used to a large extent in his 
process of manufacture, for wliich it was essential 
that the water should be very pure. The Defend- 
ants, who were alkali manufacturers, were de- 
positing on a piece of land close to the river, and 
about one mile and a half higher up than the 
Plaintiff's mill, a large heap of refuse from their 
works. It was proved that in the course of a 
few years a liquid of a very noxious character 
would flow from the heap, and would continue 
flowing for forty years or more, and that if this 
liquid should find its way into the river to any 
appreciable extent the water would be rendered 
unfit for the Plaintiff's manufacture, and his 
trade would be ruined. The Plaintiff did not 
allege that he had as yet sustained any actual 
injury. The Defendants said that they intended 
to use all proper precautions to prevent the 
noxious liquid from getting into the river : — 

Held, by Pearson, J., that it being quite pos- 
sible by the use of due care to prevent the liquid 
from flowing into the river, it being also possible 
that, before it began to flow from the heap, some 
method of rendering it innocuous might have 
been discovered, the action could not be main- 
tained, and must be dismissed with costs. 

But the dismissal was expressly declared to be 
without prejudice to the right of the Plaintiff to 
bring another action hereafter, in case of actual 
injury or imminent danger. (For the form of 
judgment adopted, see W. N. 1885, p. 120). 
Fletcheb v. Bealey 28 Gh. D. 688, 54 L. J. Ch. 

[424, 52 L. T. 541, 33 W. B. 745 

3. Railway Company — Cattle Station — 

Additional LandsJ] A railway company were by 
their Act authorized, among other things, to carry 
cattle, and were also authorized to purchase by 
agreement (in addition to the lands which they 
were empowered to purchase compulsorily) any 
lands not exceeding in the whole fifty acres, in 
such places as should be deemed eligible, for the 
purpose of providing additional station yards, &c., 
for receiving, loading, or keeping any cattle or 
any goods, &c., conveyed or intended to be con- 
veyed by the railway, and for making convenient 
ways thereto, or for any other purposes connected 
with the undertaking which the company should 
judge requisite ; and they were empowered to sell 
the additional lands, and to purchase in lieu 
thereof other lands which they should deem more 
eligible for their additional purposes, and after- 
wards to sell the same as aforesaid, and so from 
time to time. The company bought under this 
power a piece of land adjoining one of their sta- 
tions and used it as a cattle dock. The noise of 
the caUle and drovers was a nuisance to the 



, innSANOE — continued, 
occupiers of certain houses near the station, and 
they brought an action to restrain the company 
from continuing the nuisance : — 

Held, affirming the decision of North, J. (25 
Ch. D. 423, 53 L. J. Ch. 209, 50 L. T. 89, 32 
W. R. 364, 48 J. P. 260, 1884 Dig. col. 297), 
that the Plaintiffs were entitled to an injunction, 
for that there was nothing in the Act which by 
necessary implication aumorized the creation of 
a nuisance on the additional lands. Tbumak v. 
London, Brighton, and South Coast Railway 
Co. 29 Ch. D. 89, 54 L. J. Ch. 849, 52 L. T. 522, 

[33 W. B. 762, 49 J. P. 681 (C.A.) 
(Beversed by H. L., W. H. 1885, p. 222.) 

By rural authority — Injunction against — 

Dissolution of rural authority. 
See Local Government. 2. 

Indecent exposure — ^Public place. 

See Criminal Law. 11. 

Obstruction of highway — Traction engine. 

See Highway. 5. 

Pollution of well — Underground water- 
Injunction. 
See Water. 4. 

Public Health Acts. 

See Public Health Acts. 8 — 10. 

HIILLITT OF KABBIAGE. 

iSee Husband AND Wipe — ^Divoecb. 4,5. 

Practice. 

See Practice — ^Divorce. 5, 6, 11. 

Scotch law. 

See Scotch Law. 4. 



0. 



OATH — Oath of Allegiance — Disbelief in a 
Supreme Being — Penalty — Parliamentary Oaths 
Act, 1866 (29 Vict. c. 19), 88. 3, 5— Promissory 
Oaths Act, 1868 (31 & 32 Vict. c. 12)— Evidence 
— Journals of House of Commons — Practice of 
House of Commons.'] A member of parliament, 
who does not believe in the existence of a Supreme 
Being, and upon whom an oath has no binding 
effect as an oath but only as a solemn promise, is,, 
owing to his want of religious belief, incapable 
by law of " making and subscribing " the oath of 
allegiance appointed by the Parliamentary Oaths 
Act, 1866, ss. 1, 3, as amended by the Promissory 
Oaths Act, 1868; and if he takes his seat and 
votes as a member, although he has gone through 
the form of making and subscribing the oath 
appointed by those statutes, he will be liable 
upon an information at the suit of the Attorney- 
General to the penalty imposed by the Parliamen- 
tary Oaths Act, 1866, s. 5. — Omichund v. Barker 
(1 Atkyns, 21 ; Willes, 538) followed and applied. 
— ^In order that the oath of allegiance imposed 
upon members of the House of Commons upon 
taking their seats by the Parliamentary Oaths 
Act, 1866, as amended by the Promissory Oaths> 
Act, 1868, may be " solemnly and publicly made 
and subscribed " within the meaning of a. 3 or 
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OATH — continued. 

tiie fonner statute, it must be taken by a member 
with the assent of the House according to the 
requirements of the Standing Orders, and after he 
has been called upon by the Speaker to be sworn. 
— ^Upon the trial of an information at the suit of 
ihe Attorney-General against a member of the 
House of Commons for voting without having 
taken the oath of allegiance within the meaning 
of the Parliamentary Oaths Act, 1866, as amended 
by the Promissory Oaths Act, 1868, evidence of the 
practice observed in the House of Commons as to 
taking the oath of allegiance is admissible for 
the purpose of explaining the construction of 
those statutes, and the journals of the House of 
Ooinunons are admissible as evidence for the 
purpose of shewing from a member's conduct as 
therein recorded, that owing to his want of re- 
ligious belief he is by law incapable of taking an 
oath. Attobney-General v. Bbadlaugh 
[14 Q. B. D. 667, 54 L. J. Q. B. 206, 52 L. T. 589, 
[33 W. B. 673, 49 J. P. 500 (G.A.) and, in Court 
[of first instance only, 1 C. & £. 440 

OBSTEXrCTION— Of highway— Traction engine. 
See Highway. 5. 

Of light. 

See Light. 

OFFICE — Corporate — ^Resignation — Withdrawal 
of. 
See MumciPAL Corporation. 6. 

OFFICER — Of company — Examination of. 
See Company — ^Winding-up. 5, 6. 

• Of local board — "Interested in contract 

with board.** 

See Public Health Acts. 11, 12. 

OFFICIAL BECEIVEB. 

See Bankruptcy — Official Receiver. 

ONUS PBOBAHDI— BUI of sale— Omission in 
grantor's description — Intention to de- 
ceive. 
See Bill of Sale — ^Formalities. 1. 

Death — Presumption of. 

See Evidence. 10, 

False pretence — Representation of owner- 

. ship. 
See Criminal Law. 8. 

•^ Misdelivery by railway company — ^Liability. 

See Railway Company. 15. 

Nullity of marriage by reason of insanity. 

See Husband and Wipe — ^Divorce. 4. 

- " Pretenced title " — ^Purchase of. 

See Vendor and Purchaser. 6. 

' Proof by married woman in husband's bank- 
ruptcy. 
See Bankruptcy — ^Proof. 7. 

■ Proof in bankruptcy — Judgment recovered 
after act of bankruptcy. 
See Bankruptcy — Protected Trans- 
action. 1. 

OFIHIOK — ^Evidence of, on religious subjects. 
See Evidence. 9. 

OFTIOH TO PXTBCHASE—Lease— Covenant. 

See LAin>LORD and Tenant— Lease. 7. 
•— — Will — ^Interest not transmissible to executors. 
See Will — Construction. 31. 



OBDEB. 

See Practice — Judgment. 

OBDEB AND DISPOSITION— Of bankrupt. 

See Bankruptcy — Order and Disposi- 
tion. 

OVEBSEEBS— Parish— Bill in Parliament— Op- 
position by overseers — Costs. 
See Poor Law. 2. 



p. 

PABCELS— Settlement — Advowson. 
See Advowson. 2. 

PABLIAHIENT — Vote — Borough Vote — Occupa- 
tion—Beform Act, 1832 (2 cfe 3 WiU. 4, c. 65), «. 
11.] A person was entered on roll of a borough 
as tenant and occupant of part of a farm which 
lay within the borough bounds. The only build- 
ing on this part of the farm was a substantial 
wooden pigsty erected by the tenant. This 
pigsty had not been used during the year before 
the 81st of July. — Heldt that as there had been 
no occupation of any building with which the 
occupation of the land could be combined, the 
voter's name must be struck off the roll. 

Quasre, as to the character of the building re- 
quired by the statute. Johnston v. Guild 

[12 C. of S. Gas. 42 (So.) 



2. 



Vote — County Vote — " TeneTnent " — 



DwelUng-hojise — Amendment — 41 & 42 Vict, 
c. 26, 8. 28 (aim.).] The nature of the qualifica- 
tion of a person on the list of parliamentary 
voters was given as '* tenement and garden,'* and 
the description of the qualifying property as 
" part of bailiff's tenement." The revising bar- 
rister having amended the qualification by insert- 
ing the words "dwelling-house" before "tene- 
ment " and omitting " garden " : — 

Held, that he had power to do so, as no new 
qualification was introduced, and no injustice 
was done to either claimant or objector thereby, 
but that he ought also to have omitted the word 
"tenement." Dashwood r. Ayles 55L. J. Q.B.8» 
[53. L. T. 588, 84 W. B. 53, W. N. (1885) 189 (C.A.) 

3. Vote — Parochial Relief — Alms, Beceipt 

of— 2 WilL 4, c. 45, 8. 36.] By the provisions of a 
charity, regulated by a scheme of the Charity 
Commissioners, a certain number of the poor 
inhabitants of a borough, who had not been for 
two years in receipt of parish relief, were re- 
ceived into an almshouse, where certain weekly 
payments and other benefits were bestowed upon 
them. They were liable to be removed for mis- 
conduct and other causes. 

Held, by Coleridge, C. J., Grove and Cave, JJ.» 
that they were disqualified from voting, having 
received alms within the above section. 

Harri8on v. Carter (2 C. P. D. 26, 25 W. R. 182) 
followed. Baker v. Monmouth Town Clerk 

i[34 W. B. 64, 49 J. P. 776 

4. Vote— Parochial Relief— 2 WiU. 4, 

c, 45, «. 36.] The Appellant and others had> 
during a portion of the qualifying period, and at 
a time when great distress prevailed, been em- 
ployed by the guardians of their union to break 
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PAKLTAMENT — cmtinued, 
stones, and had received payment therefor, not in 
any way commensurate with the amount of work 
done, but with the wants of each person em- 
ployed, the number of each man's family being 
taken into consideration. 

Held^ by Coleridge, C.J., Grove and Cave, JJ., 
that such payments constituted " relief," and dis- 
qualified the persons so employed from being 
registered. Magarrill v, Whitehaven Over- 
seers - 66 L. J. Q. B. 38, 49 J. P. 743 

5, Vote — Revising Barrister — Appearance 

of Voter before— ^l & 42 Vict, c, 26, «. 28 (a;/.).] 
At the hearing of an objection to a voter's name 
being retained on a list of parliamentary voters, 
B. stated that he appeared on behalf of the voter, 
and refused to answer a question put to him by 
the objector, whether or not he had been re- 
quested by the voter to appear on his behalf, and 
tne revising barrister declined to order him to 
answer the question, and allowed him to give 
evidence in support of the voter's qualification. — 
Held, by Coleridge, C.J., Grove and Cave, JJ., 
that the above sub-section does not require that a 
person appearing on behalf of a person, against 
whom objection is made, should have been 
personally authorized to do so. 

Qtuere, whether any authority is necessary 
under the sub-section. Ford v. Smerdon 

[49 J. P. 760 

6. Vote — Revising Barrister — Notice of 

Objection — Description of List, wJiere more than 
One — Parliamentary and Municipal Registration 
Act, 1878 (41 & 42 Vict. c. 26), s. 28, sub-s. 2, and. 
Sched. Form I. 1, 2.] A notice of objection given 
to overseers was as follows : " I hereby give you 
notice that I object to the name of W. B. being 
retained in the Blockhouse list of persons, Divi- 
sion 1, entitled to vote at the election of members 
to serve in parliament for the parliamentary 
borough of W." There were three lists of par- 
liamentary voters for the Blockhouse, viz. 1. 
householders and occupiers, — 2. freemen, — 3. 
lodgers. The first of these only had divisions. 
The name of W. B. was on the parliamentary 
list 1, Division 1, for the Blockhouse : — Qnxre, 
whether this notice was a sufiicient compliance 
with Form I. No. 1, in the schedule to the ParRa- 
mentary and Municipal Begistration Act, 1878 
(41 & 42 Vict. c. 26)?—Eeld, by Coleridge, C.J., 
Stephen and Cave, JJ., that, if not, the inaccurate 
description of the list was a "mistake" which 
the revising barrister had power to correct, under 
sect. 28, sub-sect. 2, of the Act. Bollen v. 
SouTHALL 16 Q. B. D. 461, 64 L. J. Q. B. 689, 

[34 W. £. 44, 49 J. P. 119, 1 Colt. 368 

7. Vote — Revising Barrister — Qttalifica' 

tion in List — Mistake in Statement of — Correction 
—41 & 42 Vict. c. 26, s. 28, sub-s. 12.] The 
qualification of a voter was stated in the third 
column of the list to be "oflBces, successive 
occupation," and in the fourth column " High 
Street and Charles Street," whereas it was proved 
that during the whole of the qualifying period 
he had occupied one oflSce only, namely, in High 
Street, and would have had by reason of such 
occupation a good and sufiBcient qualification. 
The misdescription was an error of the overseers : 
— Heid, by Coleridge, C. J., Stephen and Cave, J J., 



TARLIAXEST— continued, 

that the revising barrister had power under 41 & 42 
Vict. c. 26, s. 28, to correct the mistake, and 
should have amended the list by striking out the 
words ** successive occupation" and "Charles 
Street." Lynch (or Blosse) v. Wheatley 
[14 d B. D. 604, 64 L. J. Q. B. 289, 63 L. T. 49, 

[1 Colt. 864 

8. ■ Vote — Revising Barrister — Description 
of qualifying Property — Houses in Sticcessian — 
Omission of One — Mistake — Am£ndment — 41 <fe 42 
Vict. c. 26, s. 28.] The nature of the qualifica- 
tion of a voter was described on the parliamentary 
list as " Dwelling houses in succession," and the 
name and situation of the qualifying property 
were described in the fourth column of the list 
"as 44, Oxford Street and 34, Prospect Place, 
Cowick Street." He had, in fact, occupied three 
houses in succession during the qualifying period, 
but the overseer by mistake omitted to specify 
the third house, viz. 31, Prospect Place, and the 
occupation of the two only as they appeared on 
the list was insufficient to give the vote. These 
facts were proved before the revising barrister, 
and he was asked to amend the fourth column, 
and did so by striking out the figures " 44 " and 
"34"— iSTeZof, by Stephen and Cave, J J. (Lord 
Coleridge, C.J., dissenting), that under 41 & 42 
Vict. c. 26, s. 28, the revising barrister had power 
to correct the mistake, although it should not 
have been corrected by striking out the numbers, 
and that the list should be amended by inserting 
"and 31 "after the words "Oxford Street" in 
the fourth column of the list. Ford v. Hoab 

[14 Q. B. D. 607, 64 L. J. Q. B. 286, 53 L. T. 44, 
[33 W. B. 666, 49 J. P. 103, 1 Colt 361 

9. Vote — Service Franchise — Occupa- 
tion of Rooms in Workhouse by Industrial Trainer 
— Board Room and Master's Residertce in same 
Building — 48 Vict. c. 3, «. 3.] As part of his 
salary A. was allowed to have the exclusive use 
and occupation of two rooms, viz., a sitting and 
bedroom, in the main building of a workhouse, 
and during the whole of the qualifying period 
separately occupied such rooms as a dwelling by 
virtue of his employment as industrial trainer at 
the workhouse. Held, by Coleridge, C.J., Grove 
and Cave, JJ., that the fact that the master of 
the workhouse resided in other rooms in another 
part of the workhouse building did not prevent A. 
from obtaining the service franchise under the 
above section, nor did the fact that the guardians 
of the poor reserved a room in such building for 
use as a board room. Adams v. Fox (or Ford) 

[65 L. J. Q. B. 13, 34 W. B. 64, 49 J. P. 711 

10. Vote — Service Franchise — Shim assis- 
tant — Sole and exclusive Use of Bedroom — Common 
Room, for Meals — 48 Vict. c. 3, «. 3.] The 
claimant, a shop assistant, had, during the qualify- 
ing period, by virtue of his employment the sole 
use of a bedroom in a dwelling-house belonging 
to his employers, in which were a number of 
other bedrooms occupied by other persons in the 
same employment. The claimant and all the other 
persons residing in the house had their meaJs in 
a common room, of which they each had the joint 
use. The employers exercised a general control 
over the house, and enforced such control by 
means of a resident caretaker, but not otherwise. 
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Held, by Coleridge, C.J., Grove and Cave, JJ., 
that each assistant who had the sole use of a bed- 
room under the above circumstances had obtained 
the service franchise by virtue of the above 
section. Stbibling v. Halse 65 L. J. Q. B. 15, 

[49 J. P. 727 

11. Vote — Service Franchise — Soldiers — 

48 Vict. c. 3, ss. 3, 9 (ix.).'] Oflacers and non- 
commissioned oflBcers in the army had resided 
in quarters in blocks of barrack buildings. In 
each block officers of superior rank to the 
claimants also resided; the commanding officer 
occupying a separate dwelling within the barrack 
enclosure. The claimants' quarters were liable 
to inspection by superior officers, and the claimants 
themselves were subject to many disciplinary 
regulations. 

Held, by Coleridge, C. J., Grove and Cave, JJ., 
that the Appellants were servants of the Crown, 
and not of their superior officers ; that the Crown, 
if affected by the Representation of the People 
Act, 1884, was mentioned therein; that they 
were to be deemed inhabitant occupiers of their 
quarters, and that no person imder whom they 
" served in their office, service, or employment," 
resided in the same dwelling-house within the 
meaning of sect. 3 of that Act. Atkinson v. 
CoLLABD. Sedgwick v. Neville. Lowby v. 
C0LI4ABD. FoBD V. Babnes 55 L. J. Q. B. 18, 24, 
[84 W. B. 75, 50 J. P. 23, W. N. (1885) 197 

12. Vote — Soldiers in Barracks — Break 

of Residence — Representation of the People Act, 
1867 (30 & 31 Vict. c. 102), s. 4.] Where soldiers 
have been absent on duty from their barracks for 
twenty-one days during the qualifying period, 
they have not complied with the conditions of 
the above section, and have not constructively 
occupied those barracks so as to be entitled to 
be placed on the list of voters. 

Ford V. Hart (L. R. 9 C. P. 273, 22 W. R. 153) 
followed. FoBD V, Elmsley 55 L. J. Q. B. 24, 

[34 W. E. 78 

18, Vote — Undergraduates — Break of 

Besidence.'] The undergraduates of Oxford and 
Cambridge Universities are not permitted to 
reside in their rooms during the vacations, which 
comprise nearly six months of the year, without 
special leave from the college authorities, w^ho 
are accustomed to let and otherwise make use of 
their rooms during their absence. 

Held, by Coleridge, C.J., Grove and Cave, JJ., 
that such compulsory absence amounted to a 
break of residence disqualifying them from the 
exercise of the franchise. Tanneb v. Cabteb (or 
Oastob). Banks v. Mansell 55 L. J. Q. B. 27, 

[34 W. E. 41, 49 J. P. 790 

Bill in — Opposition by parish overseers — 
Costs. 
See PooB Law. 2. 

Oath of allegiance— Religious beliet 
iSeeOATH. 

pabticulass. 

See Pbacticb — Pleadings. 2, 3. 

Ecclesiastical law — Criminal suit. 

See Pbactice — ^Ecclesiastical. 
Patent — Objections. 

See Patent. 7, 8. 



FABTIE8 TO AGTIOIT. 

See Pbactice — Pabties. 

FABTinON — Practice — Costs — Sale^ Out of 
whose Share of Purchase-money Costs to he paid. 
Jennings v. Fosteb - - W. N. (1884) 200 

2. Practice — Parties — Annuitant. Poolb 

V, Poole - - - - W. N. (1885) 15 

8. Sale — Conversion — Subsequent Lunacy 

of Beneficiary.'] N. having died intestate in 1879, 
leaving P. one of four co-heiresses-at-law, an 
action was brought asking for sale, in lieu of 
partition, of N.*s realty, and an order for sale was 
made in June, 1880. The sale took place in 
August, 1880, and the proceeds were carried to 
the credit of the action : " Proceeds of sale of the 
intestate's real estate.*' In April, 1882, by the 
order on further consideration in the action, one- 
fourth of the money standing to that accoimt was 
ordered to be paid to P. subject to duty. P. left 
the money in Court, and took no steps concerning 
it. In January, 1884, by an order made on a 
lunacy petition, T. was authorized to apply to the 
Chancery Division for a transfer of the one-fourth 
share to the account of P., a person of unsound 
mind, " Proceeds of the sale of the real estate of 
N.," and the transfer was made accordingly. P. 
died in June, 1884. 

Held, by Pearson, J., that, there being no 
evidence that P. was of unsound mind at the dato 
of the sale and the order for payment to her, the 
fund then ordered to be paid to her belonged to 
her absolutely without any trust or equity for 
reconversion, and went on her death to her 
personal representatives. Be Piceabd. Tubneb 
V. Nicholson - 53 L. T. 293, W. N. (1885) 187 



4. 



Sale instead of — Jurisdiction — Dis- 



cretionr— Partition Act, 1868 (31 & 32 Vict. c. 40), 
s. 3.] Under the circumstances mentioned in the 
above section the Court has jurisdiction to direct a 
sale instead of partition, but the jurisdiction is 
discretionary, and the Court of Appeal will not 
ordinarily interfere with the judge's discretion. 

When it does not appear that a division cannot 
reasonably be made, a sale should not be directed 
in the absence of other circumstances to give the 
jurisdiction. 

Decision of Bacon, V.C, affirmed. Re Dteb. 
Dyeb v. Patnteb 54 L. J. Ch. 1133, 33 W. E. 806 

[(C.A.) 

Sale — Conveyance — Solicitors' Remunera- 
tion Act, 1881. 
See SoLiciTOB — Bill op Costs. 13. 



PABTHEBSHIP — Articles — Arbitration ClavM 
Continuance after Term expired — Jurisdiction — 
Stay of Proceedings."] The articles of a partner- 
ship contained an arbitration clause, providing, 
in effect, that all disputes or questions respecting 
the partnership affairs, or the construction of the 
articles, should be referred to arbitration. There 
were also clauses providing for the purchase by 
the continuing partners of the share of a deceased 
partner. The partnership had been continued for 
some time after the expiration of the term specified 
in the articles, when the executors of a deceased 
partner brought an action against the surviving 
partner for the winding-up of the partnership. 
The Defendant moved for a stay of proceedinga 
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and a reference of the matters iu diffeteocc be- 
tween tli« parties to arbitration. One of the 
questions was, whether it was for the Court or for 
tlie arbitaitore to determine which of the clauHUB 
iu the articles, and in pttrticular whetbei the pur- 
obosmg clauees, applied to tha partnership so 
oDiried on after the expiration of the term. 

HeM, by Eay, J., that it was for the arbitmtore, 
and not for tho Court, to determine which of the 
nicies applied ; and tliat a stay of proceedings 
must be directed, and a reference of all matters 
in difference to arbitration. Cope v. Cofe 

[S2 L. T. eOT, W. V. (1S8G) 110. 

2. Omtraet— Participation in Profit and 

Lots — /ly'unef ion — Beceivtr.'] Although an agree- 
ment for participation in profit and lose is primd 
/aeie evidenoe of a partnership between the con- 
tracting parties as between themselves, yet the 
question of pfirloership must in all cagea depend 
npoD the intention of thci parties aa it appears on 
the contisot. 

Bj an agreement between the Fl^ntiff and the 
firm of H. & Co., the members of which were the 
two Defendant*, it waa agreed that for tho part 
b^en by the Phiintiff in tho business, he tihoulil 
receive a fixed salary of £ISO, and in addition 
should receive one eighth share of the net 
profits, and bear one eighth sliore of the loeses, 
aa ahewn by the books when balanced : and tbe 
Plaintiff agreed to advance £1500 to the businesB. 
The agreement was to be determined on four 
months* notice on either side. The Plaintiff had 
been previouaty a clerh to the Defendants, and 
he continued to perform similar dutes after the 
execution of the agreement, and was not intro- 
duced to the customers as a member of the firm, 
and did not sign the name of the firm to bills. 
Tho Defendants being dissatisfied with the 
Plaintiff gave him notice to determine the agree- 
ment, and eicludcd him from the place of busi- 
Mesa. The Plaintiff brought an action for winding 
wp tha partnership, and taoved for an injunction 
and receiver. Pearson, J., refused the motion, on 
the terms of tho Defendants paying £1500 into 

fleW, by the Court of Appeal (affirming the 
order of Peorson, J.), that on the true construc- 
tion of this agreement the Plaintiff was in the 
position of a servant, and that there WEia no snch 
partnership between tho Plaintiff and the Defend- 
ants as to entitle the Plaintiff to an injunction or 

Pamaey v. Antutronfi (18 Ch. D. 698, 50 
L. J. Ch. 6S3, 30 W. E. 469) questioned. 
Walker v. Hirsch - - 37 Oh, D. 460, 
[54 1. 1. Ch. 316, 61 1. T. 4S1,32W.B. 902 (C.A.) 

S. ZKmoIutioii — Jtidgment/or — Order for 

Aecounti being promeuted — Summom /or Direction 
for a Setum of Part of iVemium.] Where a 
Plaintiff, who entered into a partnership for a 
long term of years and paid a premium, of which, 
in certain events, that did not happ^ he waa to 
have a proportion retnmed to him, obtained 
judgment for a dissolution and an order for ac- 
counts and inquiries, and after the accounts had 
been prosecuted, asked, by aummona, for a direc- 
tion Uiat he was entitled to be credited with a 
aum as for return of premium, held, by Eay, J., ( 
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that though the Court had the power to make an 
addition to the judgment, yet aa tbe Plaintiff knew 
all the facts at the time when it was pronounced, 
iiad present to his mind the qnoation whether he 
was or not entitled t« any auch return, and cajne to 
the conclusion that he nas not, this was not a case 
in which Uie relief aslted for should bo granted, 
and dismissed the summons with costs. 

In partnership cases relief is given by directing 
a return of premium as for partial failure of the 
consideration, but such relief ought not to be 
granted without tho leave of the Court ; after de- 
cree made declaring the partneraLip dissolved, 
and directing tho usual accounts to be taken, and— 
leave ought not to be given unless the circum- 
slaneea Eire such sa would have authorized the 
Court to give leave to bring a supplemental action. 
Edmoneb (or EnanscB) v. Robineos 

[3B Ch, D, 170, fi4 1. J. Ch. 688, 62 I. T. 838, 

[33 W. a. 471 

4. — — - Diaialution — Sale of AeaeU — Form oj 
OrderJ] In an action for the dieaolution of &~ 
partnership an order by consent was asked for, in- 
cluding, amongst other inquiries, an IniinirT " ii 
what manner and upon what terms and conditic 



HM, 



ficially 

by Nwth, J., that the proper order v. 

sale of the assets with the judge's approbation. 

Class «. Maijshall - - 8S W. B. 40» 

6. Dieadulvm — Sale of Ateelt — Form <>/""" 

Order.] Where a jndgmeut for dissolution of^ 
partneiship is token by consent, the minutes 
Bliould not contain an inquiry in what manner and_ 
upon what terms and conditions the partnershij^ 
assets may lie sold most beneficially for all paitiev. 
interested therein, but should simply direct that 
the assets should be sold or otherwise disposed o^ 
with tho approbation of the jui^e. Clatt v_ 
ISarihaU (eupra) followed. Page ii. Sladb 

[64 L. J. Ch. 1131, 62 I. T. 961, 33 W. S. 701, 
[W. K. (18M> la 

6. UaUlitiet—Firm of Solicilora—'De- 

poeit of BoTida with one Pariner—LiabUilj/ of 
Firm — Scope of Biuiitete.'] Trustees under a will 
deposited certain Ixinds payable to bearer with P., 
a member of the firm of soUcitors wlio were octin? 
for the estate. His partners had no knowledge of 
this, but letters referring to the bonds were copied 
in the letter-book of the firm and were charged for 
in the bill of eoata of the firm, and the bonds were 
included in a statement of account which the firm 
made out for the trustees. P. paid some of the 
interest of the bonds by cheques of the firm, but 
OR each occasion recouped the firm by a cheque 
for the same amount on his private account. P. 
misappropriated the bonds: — 

iidd (reversing the judgment of Deninan, J., 
24 Ch. D. 731, 53 L. J. Ch. 365, 49 L. T. 633. 
32 W. B. 198, 1884 Dig. ool. 302), that the 
cheques, letters and entries were too ambignona to 
affect the other partners with aequieacence in P. 
having the custody of the bonds as part of tEie 
partnership busineea, and that they could not be 
held liable for their miaaj^ropriatian. 

Harman v. Johnson (2 E. 4 B. 61) and Earl of 
Vundonald v. Mael^man (L. B. 7 Eq. 504, 



OF EVEBY BEFOBTED CASE FOR 1885. ( 286 ) 



FAXTHSBBHIF— eontinued. 

38 L. J. Oh. 350, 20 L. T. 27!, 17 W. E. 548) 

oaoHJdeied. Clbatheb v. Twisden 

CB8 (Dl. S. 340, 04 L. J. Ch. 40S, 62 L. T. 330. 
[33 W. B. 43fi (C^,) 

7. Lialnlay of FartnersSolicilon—- 

JHbnejr Scriveniitg — Tnul Money — Payment to 
acoottnt of Firm — Loan on Pertonal Seauriiy — 
BreaA o/Tnut. IiIanmebb d. Mew (No. I) 

[W. B. (1386) 68 
■ AcMon gainst paitneiB in n&mo of firm — 
JudgmeDt. 

See pBAOncE — Pabties. 8. 
AotioQ aKaiust — Service of writ on one 



- Dissolntiou— FartitioD or sale lo partner- 
Stamp. 
See RBVENnB. 11. 



— Infringement — Imporiaiion and Ueer 

«/■ ApparaUu made Abroad according to the 
Speeifiiaiion of an Engliih Patent—Veer for Ex- 
perimeni and Inaintction.l Ueer of a pirated 
dftiolB fof the purpose of experiment and in- 
stmetion ie nam for adfantage, and an infringe^ 
ttent of die patent. 

The Defendant, an English electrician, pur- 
chased and imported from foreign manufacturers 
apparatus whicli if made here would Lave in- 
friiiged Ike PlaintiFs pat«ut. The Defendant 
maintained that he had only purchased the ap- 
paiatuH for examination and experiioeat by himself 
aad his pupils, as certain royaltj-paid instru- 
menta in his posBCsalon were too expensive to 
be taken to pieces ; and he insisted tftat he luui 
never sold, and had never otherwise med the 
apparatus ; — 

Reld, by Kay, J., that such user of the pirated 
apparatus by the Defendant was a user for advuii- 
l^e and an infringempnt of the patent. United 
TTKLCpmn.'E Company r. Srahples 

[20 Ch. D. 164, 64 L. J. Ch. 633, 52 L. T. 384, 
[33 W. B. 444 

2. Ii^ringement — Injundion — Patents, 

Jhtigne, and Trade-marks Act, 1883 (46 * 47 Viet. 
■«. 5'^ ». 32— Threat of Legal Proceedings.} Od 
snotion under the Patents, Designs, and Trade- 
irjarks Act, 1 883, b. 32, to reetrain the publicBtiou 
•oi adyertiaementa warning the public that tbe in- 
TentioD claimed by the applicant is an infringe- 
ment of patent rights claimed by the advertisers, 
.and that all necessary proceedings will be taken 
To protect Bach rights should any attempt be made 
^o manufacture or supply tbe invention claimed 
^ tbe applicant, the applicant, as a condition 
;]irecedent to obtaining an injunction, must show 
~Vhat there has been no infringement on his part. 
~&nd if in opposition to the moHon a case of alleged 
^infringement is raised by the Bespondcnts' 
.^ifBdavitSi an iiqimctioD will not bo granted, 
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although tlic Bcspondeuts decline to take legal 
proceedings in respect of BDch alleged inMngement 
agaiaet the applicant. Bo heH, by Chitty, J, 
Bahney v. United Teixprosb Company 

[28 Ch. D. 304, S2 I. T. ST3, 33 W. B. fiT6 

S. InfrtTigement — Slander of Title^-In- 

janetion to rettrain issue of Warning Cirailar.'] 
An action was begun by the tnakers of certain 
"water elevators" for an injuriotion to restrain 
the Defendantu from issuing a circular caution- 
ing the public against the use of such elevators 
as being direct infringements of certain patents 
of the Defendants. Tbe Plaintiff's subsequently 
gave notice of motion to restrain the issue of tins 
circular till cho trial of tlie action. A orosa- 
action was then begun by the Defendants claim- 
ing an injunction to restrain the Plaintifis from 
infringing their patents. 

Beld, by Kay, J., that, as there was no evi- 
dence of bad faith on the Defendants' part, tliey 
ought not to bo restrained from issuing tbe cir- 
cular until their action had been disposed of, but 
that they must undertake to prosecute tlieir 



4. — Practice — Aceoants of Foreign Profita 

—46 * 47 Vict. e. 57, i. 25, d. 4.J Eeld, that 
46 & 47 Vict, c 57, a. 25, cl. 4, does not alter the 
rules adopted by the Judicial Committee. It is 
the duty of a patentee applying; for a prolongation 
to produce accounts of all the profits received 
uader foreign patents in respect of his invention. 
Re Newton's Patents - S App. Oas. 502, 

[62 L. T. 339 (P.C.) 

JS, Prncd'oe — Cotis — Diacretion — Patent 

Law Amendment Aet, 1852 (15 & 16 Vict, o, 83X 
■ «. iS—Lord Caimi' Act (21 & 22 Vict. c. 37)-Sir 
I J. SoW« Act (25 & 26 Vict. o. 42).] In an aoUon 
I in tbe Court of the County Palatine to reetraia 
[ InfringementofapatenttheDefeadanta delivered 

Cartienlars of objection. At the trial the Judge 
eld the patent invalid for an objection appearing 
on tLe faco of it, and dismissed tbe action with 
coats, elating his opinion that the Defendants 
ought to have the costs of the witnesses brought 
up to support their particulars of objection, 
I though they had not been called, as the Plaintiffs 
I virtually had been non-suited. On taxation the 
I Begistrar diBallowod these costs, but the Vjce- 
Chancellor held that they must be allowed. The 
Plaintiff appealed :— 

Held, that neither Lord Cairns' Act (21 & 22 
Vict. 0. 27) nor Sir J. Bolt's Act (25 & 26 Vict, 
c. 42) made it obligatory on a Conrt of Equity to 
follow the rule aa to costs of particulars ot objec- 
tions laid down by the Patent Law Amendment 
Act, 1852 (15 & 16 VlcL e. 83), s. 43, and that 
the mle which applied to Courts having no dis- 
cretion as to costs ought not to bo followed bf 
analogy by a Court which had discretion as to 
costa ; that the Vice-Chancellor had therslbre 
power to give theee costs, and that they must bo 
aUowed. Parnell v. Mort, Liduell, & Co. 
[29 Ch. D. 325, 63 L. T. 180, 33 W. B, 481 (C A.) 

6. Pradioe — IntarrogatoHee—Revocaiion 

of Patent— FeHlion—Falentt, Ac, Act, 1883 (46 
* 47 Fiet. e. 57), i. 26— /adicature Aet, 1873, 
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I. 100—0. XXXI., r. 1—0. Lxxi., r. 1.] In a pro- 
ceeding bv petition to procnre the revocatioa of a 
Elent oa'der «ect. 26 of the Pataots Act, 18S3, 
ly, J., granted leave to tte petitioner to eihibit 
interrogatorieB upon the usnai teima of making a 
depoiit. Re Haddan's (or Haddon'h) Patent 
[fi4 L. J. OJl. 126, Bl L. T. IBO. 33 W. B. 96, 

[w. s. (1884) lea 

7. Fractice — Fartieulan of Objection de- 
livered by one of Una PaHnert in Action agatntt 
hotk—lS A 16 Vid. c. 83, i. i\—Lttt^t Patent— 
Etloppd.'] If a patentee becomes bankrupt, and 
liiH trustee in bankruptcy assigns ttie patent, the 
patentee is not estopped from afterwards denying 
tlie validity of the patent, ae ngajnet the naeignee. 

So Acid, affirming the deciaion of the Court of 
Appeal <2(i Ch. D. 700, 53 L. J. Ch. 891,51L. T. 
729. 33 W, R. no, 1884 Dig. col. 306). 

A patentee having gone into liqnidetion his 
trustee in liquidation nssigncd the patent. The 
patentee aftenrarila nent mto a trade psrtneiBhip 
\>ith B. The assignees of the patent bronght an 
action against the patentee and S. for an injunc- 
tion and dam^es for infringements of the patimt 
alleged to have been committed in partnership. 
The defence alleged the invalidity of the patent, 
and the Defendants delivered particulars of ob- 
jections, viz., that the Defendants nould deny 
the infringement, and that the Defendant S. 
■would rely on their objections to the validity of 
tho letters patent on the ground of want of 
novelty and insufBciency of the specification : — 

Held, reversing the decision of tho Court of 
Appeal, that under 15 & 16 Vict. c. 83, s. 41, it 
■was not necessary for every one of two or more 
Defendants defending in the same interest to 
deliver particulars of objections, and that the 
patentee was not precluded from scttinj; up at the 
trial the invalidity of the patent on the ground 



[SB L. J. Ch, 13, S3 L. T. 330, 33 W. B. TBS (H J.., E.) 

B. Praefi'ee— Pord'culare of Ol^ectimu — 

Cerlijieaie of Judge that Objecfinne eilahUfhed — 
FatfTit Laie Amendment Act, 1S52, >. 43. Chop- 
FEB V. Smith (No. 4) - W. H. (188B) 111 

a. PToetice — Patents, Deiigm, and Trade- 

ISarlaAct, 1883 (46 & 47 Vict. c. 57), >8. 18, 19— 
Application for Leave to amend Specification hy 
way of Diidaimer — Aiipeal to the abuse of Lorde 
in Action relating to tH Patent, after Application 
for Leave to amend — "Action for InfHngemeni" 
— Pending Aetion — " Ot\er Legal Proceeding ** — 
Bevocation a/ Patent.] In an action for infrmge- 
ment of their patent, the Itainti^ obtained a 
judgment against tho Defendants S. & B,, but on 
appeal that judgment was reversed as against B., 
but maintained as against H. (26 Cli. D. 700, 
53 L. J. Ch. 891, 51 L. T. 729, 33 W. R. 60). 
The Plaintiffs afterwards applied under tho Pa- 
tents, Designs, and Trade-marks Act, 1883 (16& 
47 Vict c, 57), s. 18, for leave to amend their 
Bpecificatiou by way of disclaimer, which appli- 
cation was opposed by the Defendants. Snbse- 
iuenOy, H. lodged an appeal in thu House of 
ords againat the decision of tho Court of Ap- 
peal. The Comptroller-General then declined to 
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proceed with the PlaintifTs application nntil the 
opinion of the Court had been taken undar 
Beat. 19 of the Act, as he doubled whether or not 
the appeal to the House of Lords was a pending 
litigation within sect, 18, snb-sect. 10 of the Act, 
and the FlaintilTs thereupon took out a summons 
that they miglit bo at liberty to disclaim : — 

Held, by Chitty, J., that the words "other 
legal proceeding in relation to a patent " in 
sect. 18, Bub-soct, 10, refer to a proceeding fortbe 
revocation of a patent, and that an "action fcr 
infringement .... pending" means an action 
before judgment, and that being so there was no 
action for infringement or other legal proceeding 
pending, and the summons was dismissed. Cbop- 
P£B c. Smith (No. 3) - 38 Cli. D. lU, 

[E4 L. I. Ch. SB7, SSL. T. M, S3 W. K. SSS 

10. Validity — Utility — Specifiealion— 

Sti^eienoy — AnMrpiily—Cliemieal Process — ho- 
meric Suftifances — Codi—Plamtiff nucceuful in 
some Iimei and not in othen — 15 <( 16 Vict. e. 83, 
«. is— Certificate at to ValidUy.'] Two isomeric 
forms of a chemical product N., called A. N. and 
B. N,, were known to exist at the date of Plaia- 
tiffs" patent, hut one only was known in commerce, 
the olher being only mentioned in scientific books. 
B. N. hod only been known for a few years, before 
which time, and to some extent afterwards, A. N. 
had only been knovra ss N. Tho Plaintiflii' 
specification, whieh was from its nature addressed 
to advanced students of organic chemistry, men- 
tioned N. as an important (actor in his process, 
without stating whether it was A. N. or B. N. 

Beld, by the Court of Appeal {dieectit(ente 
Baggallay, L.J.), that the speeiflcation was in- 
sufficient for ambiguity. Decision of Pearson, J. 
(24 Ch. D. 156, 52 L. J. Ch. 704, 48 L, T. 822, 
31 W. R. 913, 1863 Dig. col. 265), reversed. 

W hen the specification of a patent for a chemical 
process applies equally to several isomeric snb- 
stances, but one only would piodnee a tisefal 
result, and it can only be oscertained by experi- 
ment wliich that is, tljo patent is invalid. 

Observations on the necessity of proof by the 
Plaintiff that the invention has been worked, 
when the utility of the invention and the suffi- 
ciency of the specification are in issue. 

A patentee failed in establishing the validity 
of his patent, but succeeded on the issne of in- 
fringement; — 

Held, that the Plaintiff must pay the general 
costs of the action, but that the Defendant must 
pay tho coats occasioned by the issue of infrinjce- 
mcnt, the one set of costs to be set off against the 

A cerliflcate under 15 & 16 Vict. c. 83, s. 43, 
that the validity of a patent came in question in 
the action cannot be obtained by the Defendant 
in an action for iniriDgemenl Badiscbe Ahilix 
iiND Soda FAsmK v. Letinbtein 29 Ch, D. 3W 
(O.A.> 
7A1TPEB. 

See PooB Law. 
Poob-Eatb. 

Lunatic — Maintenance— Eipenses of. 

See LrsATic, 5. 



See PaiCnCB— PAtipsB. 
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TATKEBT IBTO OOItBT. 

Sm Pii*(?ncB— Payment 
TATHENT OUT OF COUBT. 

See Pbactice— Patmbst out 
JKDIOBEE — E vidence— He;i isay. 

See EviDENas. 6, 7. 
PXBBAOE — Evidence — Marriage, Proof of — Cer- 
Hfieate and Relatim AMda-nit—Adaaitible Eci- 
(fenee — Legllimatioa of Ckitdren by eubieqaenl 
Marriage — Marriage on Death-hed — Siicceinon to 
Seal Ettnte—Scoleh iaio.] Wbflre a niftrriftge is 
proved In have been eolemv'tatdde /aelo 113 years 
■ago by people who intended that it should be a 
good marrifige, and it is dooo bond fide and 
openly, tlui maxim omnia rite acta praiumttnlur 
-s^liea. The marriage of a domiciled Scotchman 
l^timatea his children born previous to the mar- 
riajie, and the chililreu's lifcht to succeed to liU 
heritable estate ia not prejudiced by the marriage 
taking place on death-bod. 

By tlie law of Scotland BtSitcmelils of a de- 
ceaaed pordou in relation to facts, which must 

iiremmabl; Ijuvo been within his personal know- 
adge, and to which, if ulivo, ho could have been 
«zamined as a witness, may after his death be re- 
ceived as secondary evideucctbrough the medium 
of writinK, or through the medium of n living 
person who lieard the statement Wlicrc, there- 
fore, a member of the family writes a note in a 
manuscript bojk to the etfect that he lias sent 
original letters to a ceitain person, and lliey can- 
mot be found, the copies of such letters, the liand- 
writing, and that the copies were from origin*! 
letters being proved, the note, and the copies of 
the letters, are evidence of the truth of the statc- 
jnents within the writer's perwinal knowledge. 
And sppcariui; to be so by the letters tliemsetvos. 
So also a stuttment, whetlier oral or written, is 
not vitiated if made with a purpose, where tho 
object was an obvious and legitimate one, and one 
mipporting and not discrediting the presumption 
of truth. But the statement of a deceased person 
is not admissible as evidenue when its terms, or 
the circumstaDcos in which it was inode, are such 
^o* to beget a reasonable suspicion either that the 
statement was not in accordance with the trutli,or 
that it was a coloored oi one-sided version of the 
truth ; and this rule should be applied with 
greater strictness in criminal cases. Magiilratet 
of Aberdeen v. More (1813. Hume's Dec. 502) : 
Qfik V. GeiU (1855. 17 C. of S. Css. 2nd Ser. 
397): Gordon v. Grant (13 Ibid. 1); Madeline 
Smith (1857. 2 Irving's Justiciary Hep. 653): 
Maedanald v. Union Bank (188*. 2 C. of S. Caa. 
Jtrd Ser. 963), examined. A minale, of dale 
1749, from an original unsigned minute book, 
liioduoed from the proper custody and kept in 
accordance with o cliarlcr of a society, is admis- 
sible evidence. A memorandum in a register of 
a choroh by its deceased rector made about 108 
years ^o, though not a contemporaneous entry 
made in the regular course of the register, is ad- 
missible as evidence, and goes to prove that the 
rector did the things stalt'd in the memorandum. 
A change of domicil must bo a residence $ine 
uni'ino retertendi. A l<'mporary residence for tho 
purposes of health, travel, or business does not 
change tho domicil. Also (1) every presumption 
is to be made in favour of tlie original domicil; 
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S2) no change can occur without an actual tosi- 
ence in a new place; and (3) no new dnmicilcan 
I be obtained nithout a clear Intention of ubandou- 
I ing the old. A., then ill of the malady of which 
he died, and two days before his death, was mar- 
I ried, in 1772 in New York to B. by C. an ordained 
, clergyman of the Church of England, then aasis- 
taut minister of Trinity Church, New York. 
There was produced, infer alia, in support of the 
I marriage from the custody of tho family a ceiti- 
ticate sigued by C, that lie had married A. and 
B. accordiug to the rites of the Chureh of England 
as by law established, and an affidavit. si;;ned i>v' 
the Mayor of New York, to the effect that C. had 
made oath of the truth of the statements in the 
certificate; a will of date anterior to the mar- 
riage, by which A. left all his property to B, and 
the children then bom ; copies of lellers shewing 
that one of the eieculors wrote to liis eiocutOT in 
' England, a brother of A., stating that he was a 
witness to the ceremony of marriage, that B. 
signed herself in A.'s surname ; that the children 
I were recognised and taken care of by members of 
I the family as A.'s children ; end also War Office 
records shewing that B. received a pension as A.*s 
widow : Held, that there was ample proof of a 
legal marriage. 

Per liOiA Blackburn :— Where English settlors 
go out 1o a colony and settle there they carry with 
them, so far as may be applicable to their pur- 
pose, all the immunities andprivUeges of the law 
of England as tho law of England was at that 
time. Thi Laederdale Fbehaoe 

[10 App. Cai. 692 (HJ.., So.) 
2. Evidence— Family Sepute — State- 
mend Foet Ulem motam — Scotch Low.] Tho 
general rule of the law of ScotUnd is that hearsay 
of a deceased person who, if alive, would have 
beeu a competent witness, is admissible evidence; 
but if the fact, to which the deceased testified, 
was such as he could not hare had any special 
means of knowledge it is not rcceivoble ; and this 
applies to written as well as oral statements. 

Deliberote statements mode by deceased mem- 
bers of a family, who, if alive, could have beeu 
competent witnesses, are generally admissible; 
but a statement by one member of a Gtmily that 
B., another mRmbeT,.did a certain act, which act, 
if done at all, was done before the deceased narra- 
tor's birth, and there being nothing to shew what 
were his grounds of knowledge, and the fact not 
otherwise being proved, is not evidence that the 
particular act was done by any one ; and though 
the statement cannot be altogether rejected, yet it 
can only be received aa mere &imily tradition. 

When a person leaves his native place and goes 
to another place to pursue a claim to an estate or 
title of nobility, arid on his return tells certain 
persons what was said to him by persona con- 
nected with the family while lo pursuing his in- 
quiries, theso statements are not admisaiblo 
evidence. 

Bule laid down in Dytarti Caie (6 App. (Jas. 
507) followed. Thk Lotat Peebage 

[10 App. Cu. 763 (H.I., Be.) 
PEVAITY — Application of, noder local Act — 
Borough justices. 
See Local Oovbbnubnt. 3. 
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PENALTY — continued. 

— 0£Bcer of local board " interested in con- 

tract '* with board. 

See Public Health Acts. 11, 12. 

^— > Parliamentary Oaths Act. 
See Oath. 

— Pretending to be a solicitor. 

See SoLiciTOB — ^Unquaufied. 2, 3. 

— Statute imposing — Common law right to 

damages. 

See Railway Company. 5. 

PEBFETUITT. 

See Will— Perpetuity. 



Married woman— Exercise by, of general 

9. 



power. 
See Power. 



PETinOK — ^Appointment of trustees— Policy of 
life assurance — Title. 
See Husband and Wife — ^Married Wo- 
men's Property Acts. 7. 



Bankruptcy. 

See Bankruptcy- 



-Petition. 



Reduction of capital — ^Dispensing with ad- 
vertisements. 

See Company — ^Reduction of Capital. 
1—3. 

Winding-up. 

See Company — ^Winding-up. 11, 12. 

PILOT — Compulsory pilotage — ^Humber rules. 
See Ship—Collision. 7. 

PLAIHTIPF. 

See Practice — Parties. 

PLAKS — Deposited under Public Health Act — 
Retention of — Bye-law. 
See Public Health Act. 13. 

PIXADIKOS. 

See Practice — Pleadings. 

PLEDGE — Goods bought on credit — Delivery 
order — Bill of sale. 
See Bill op Sale — ^Registration. 1. 

Indorsement of bill of lading by way of. 

See Ship — Bill op Lading. 4. 

POAGHIKG^ — Search by constable in highway. 
See Game Acts. 

POLICE — Retention by, of money found on pri- 
soner. 

See Practice — ^Attachment op Debts. 
3. 

POLICY OF IKSUEANCE. 

See Insurance. 

— Charge on — ^Notice of — Priority. 
See Mortgage — Priority. 6. 

POLL — General meeting of company — Articles. 
See Company — ^Voluntary Winding-up. 
3,4. 



POOR LAW — Guardians — Disqualification — 
Salary derived from Poor-rate — 5 & 6 Vict. c. 57, 
8. 14:— Clerk of Highway Board— Clerk of School 
Board — Payment out of Funds raised in a Poor- 
ra<e— 27 & 28 Vict. c. 101, s. 32—33 & 34 VicL 
c. 75.] The Act 5 & 6 Vict. c. 57, s. 14, which 
enacts that ** no person receiving any fixed salary 
. . . from the poor-rates in any parish or union,, 
shall be capable of serving as a guardian in audi 
pskrish or imion, does not apply to the clerk of a 
highway board or of a school board whose salary 
is paid out of the highway or school board fund,, 
which is a fund suppUed from moneys contributed 
by parishes in pursuance of precepts issued under 
the Highway Act, 1864, 27 & 28 Vict. c. 101, or 
the Elementary Education Act, 1870, 33 & 34 
Vict. c. 75, respectively. — Judgment of the Queen's 
Bench Division (14 Q. B. D. 325, 52 L. T. 436, 
49 J. P. 279) aflftrmed. Reg. v, Bawlins. Bkg. 
V. DiBBiN (or Dibben) 15 Q. B. D. 382, 54 L. J. 

[Q. B. 657, 50 J. P. 6 (CA.) 

2. Overseers of Parish — BiUs in Parlia' 



ment affecting Parish — Opposition by Overseers- 
Costs of Opposition.'] A private bill before Par- 
liament provided for the punctual payment of in- 
terest on the share capital of the undertaking for 
which authority was sought by declaring that the 
overseers of the parish in which the undertakmg 
was situated should, when required to do so, raise 
as part of the poor-rate money for the payment of 
such interest. The overseers, with the anULority 
of the vestry, successfully opposed the bUl, and 
in so doing incurred certain expenses which wero 
not immoderate and were allowed by the audi^ 
tor : — HeMy reversing the decision of the Queen'^ 
Bench Division (11 Q. B. D. 309, 52 L. J. M. C^ 
128, 49 L. T. 183, 31 W. B. 811, 47 J. P. 741^ 
1883 Dig. col. 268), that the overseers were en — 
titled to charge the expenses so incurred upor^ 
the poor-rate. Reg. • v. White. Reg. v. Sxblf^t 
(or Sibly) - 14Q. B.D. 868, 54L. J.X.0.2$.^ 
[52 L. T. 116, 83 W. B. 248, 49 J. P. 294 (C±r^ 

8. Settlement — Irremovability — Residene^ 

—39 & 40 Vict. c. 61, «. 34— 3fo^er aoid Son 

Breach of Besidence.'] A. was bom in the MT- 
Union, and was a sailor in the merchant service - 
His mother lived in the S. Union, and A. hfuS^ 
since 1876, lived with her between his voyaged 
When away on a voyage he had always left som^ 
of his clothes and other belongings at ids mother'^ ^ 
house, but he had no separate room or bed ther^^ 
He used, on returning from a voyage to bring U^^ 
his mother a portion of his earnings as a oontrE^ 
bution towards the expenses of the house. I^ 
1883 he became blind, returned to his mother^ 
house, and then sought parish relief. Hdd^ b:^ 
Stephen and Mathew, JJ. (53 L. J. M. C. 18^ 
50 L. T. 822, W. N. (1884) 135), that, upon th, - 
above facts, the justices were right in holdin.^ 
that A. was settled in the M. Union, and had nc^ 
acquired a settlemeot by residence in the ^^ 
Union. On appeal, this decision was affiimec^ 
Mebthyb Tydvil Union Guabdians (or Bbo.) — ^ 
Stepney Union Guardians - 54 L. J. X. C. 1^ 

[52 L. T. 959, 49 J. P. 164 (aiU— 

4. Settlement — Constructive Residence 

Children — Evidence.] Upon appeal to the q" 
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ter SMaianB from an order of the j'natioea adjudg- 
ing that two pauper ohildren un^ diteen fears 
of age were aettted in a parialt within tbe Hol- 
born Union, in which their fatbET bad a eettle- 
ment at the time of hia death, it appeared that 
■eren yean before the order the children, then 
nnder Baven yoara old, were on the death of their 
mother placed by tbeii fftther in the care of K. 
and hia wife, wlio resided at Obertsej within the 
Cheitaey Union, and lived with them from that 
tdme oontlitnoasly nntil they hecamo chargeable. 
After they went to CherUey the ohildren were 
fiiltad by their fiither on three oooaBiona only, 
and then only Ibr a few hours at a time, but ho 
mads a weekly payment for thmr maintentmca 
which waa continned to his death ;^Seld, re- 
Tening the decision of Uankins, J., and Smith, J. 
ai Q. B. D. 289, 54 L. J. M. C. 53, 52 L. T. 
102, 33 W. R. 3W, 49 J. P. 166X that there 
vas evidence on which the justioea might find, as , 
th^ mnat be taken to have done, that the father 
had never given up the intention that hia children | 
■bonld retam to him when he was in a position to 
leoeive them, and that therefore there was no 
BTonud for quashing the order of the justices. 

HOLBOBir GdABDIANB v. CEEBTSET GrABUUNS 

[U a. B. B. 76, H L. J. H. C. 137, 38 W. S. BS8 

[CCA.) 

6. 8eUUment — Derivative SetUement — 

Patmr above Sixteen— 39 * 40 Viet. e. 61 (Bi- 
tided PariAee Act, 1876), ». 35.] Since 39 & 40 
Viet o. 61 (Divided Parishes Aot, 1876), b. 35, 
enacting that " no person ah&ll he deemed to have 
derived a aettlemeot from any other person . . . , 
Kroept ... in the caae of a child nnder the age | 
of sixteen, which child shall take the settlement 
of its fatber . . . np to that age and shall retain 
the settlement ao taken nntii it shall acquire 
another," paupers who are above the age of six- 
teen at the time of the inqniry as to their settle- 
ment cannot take the settlement of their father. 
• (An appeal from the above decision was dis- 
missed, on the ground that the case was governed i 
by the decision in Beg. v. Bridanor^ Gttardiani \ 
ai Q. B. D. 314, 82 iT. J. M. C. 71, 48 L. T. 600, 
31 W. R. 938, 47 J. P. 452). Edmonmn Guar- j 
MiKS (or Bbq.) v. Gcabdianb or St. Maby, Is- ' 
uneTOS. Be Davis 16 d. B. S. 96, 339, 6i L. J. 
PL C. 110, lU, S3 L. T. 327, 49 J. P. S04 (C.A.) 

Panpet ianatio — Maintenance — Expenses of. 

See LuHATio. 5. 
nCffi-XAIB — Appeal — Aiienmeat Committee — I 
Failare to obtain Belief on Objeetion to Valuation | 
Jjiit— Appeal agaimt lecond Ba(e— 27 dr 28 Vict. . 
e. 89, 8.1/] A person who has once given to the 

a valuation list and failed to obtain such relief as 

ho deems jnat, may appeal to qnarter sessions i 

^Wnst any subsequent poor-rate made in con- , 

■ fiwrnity with the liat, and 27 4 28 Vict. c. 39, s. 1 , I 

does not make it a condition precedent of suoh 

appeal that pievionaly thereto he should repeat 

his application lo the oommittee for relief Reg. 

V. JcanoES of DENBioasHmE ~ IS Q. B. S. 461, 

[H L. J. M. 0. 14S, BS L. T. 333, 33 W. B. 7M, 

[49 J. P. 7B8 

S. Oecapatioii — ScJiool Board — Freeholds 



I POOB-BATE— eon<inu«& . 
and Leasehddt of—Etemenbtrg Education Act, 
1870 (33 * 34 VicL e. 75), $$. 18, 19, 21, 22. 53^ 

! 6 (fc 7 Will 4, e. 96, «, 1.] Held, affirming the 
judgment of Coleridge, CJ., Stephen and Mathew, 
J J. (53 L. J. M. C. 67, 48 J. F. 549), that a sohool 
board formed under the above Aot is rateable to 
the poor-rate in respect both of schools built on 
land belonging to the board and also of schools 
rented by the board as tenants, although no profit 
accrue to the board from such achoota. Rgo. v. 
West Bbomwioh School Boabd. West BboU' 
wicH School Boabd v. West Bromwich Ovbb- 
SEEBS 13 Q, B. D. 929, 53 I. I. M, C. 163, 62 L. T. 
[164, 92 W. B. see, 48 I. P. SOS (C.A.) 

3. Occupation — Telephone Company — 

" Wayleavet" — Overhead Wira and Apparatta 
attached to Roofs and Chimneyi of Houte*.} A 
telephone company were poasessed of an exchange 
by w.ea,D»oi which subscribers conld conuuunicatA 
by telephone with each other, and also of wires 
and telephone apparatus unconnected with the 
exchange for the use o! persona renting them. 
For the purposa of this biinnoas they laid wires 
from their office to the business premises of their 
subscribers, and alao erected wires for the uae of 
those who rented them. All these wires were 
overhead wires and were carried from the office 
of the company lo the different premises, being 
supported and steadied either by poles fixed in 
the ground, or by tieing attached to the lootb, 
chimneys, or walls of some of the buildings over 
which tiiey passed. The attachments were made 
in the case of a single wire by an iron apike driven 
mto tiie building, or b; a bolt screwed into the 
ridge, or by an iron bracket nailed (o the comer 
of the chimney to which the wire was attached, 
or in the case of a number of wires by means of 
standards or ridge-saddles attached to the roofs of 
the buildings and fastened by iron bolts or stays. 
The consent of the owners or occupiers of (he land 
or buildings was given by agreomeots in which 
the company undertook to pay an annual rent 
and to remove the wires and attaohments upon a 
certain notice. The company had no key of the 
outside doors, and could only obtain access to the 
roofs by the permission of Wie occupiers : — fff^^ 
affirming the decision of the Queen's Beuoh Divi- 
sion (13 Q. B. D. 700, 53 L. .1. M. C. 63, 51 L. T. 
160, 49 J. P. 53, 1884 Dig. col. 313), that upon 
theso facts ttiere was proof of an occupation of 
land by the wires of the company, and that they 
were rateable. Lanoashibe Telephose Co, v. 

EEBS or Manchester 14 Q. B. D. 2ST, 64 

[L. J, H. C. 63, B3 L. T. 708, 33 W. B. 203, 

[49 J. P. S3, 734 (C.A) 

4. - — — Occupalion vnder Slahifory Restric- 
tions — Railway Company— Burning Foaers — 
BeM fixed by Special Act — Private Act — Ctmstruc- 
iion.] A private Aot of Parliament will be con- 
strued more strictly than a public one as regards 
provisiocB made by it for the benefit of the persons 
who obtained it, but, when once the true construe- 
lion is ascertained, the effect of a private Act is 
the samo as that of a pnblic Act. — The special 
Aot which auUioriied the making of a railway by 
the C. Co., provided that the L. Co. should have 
the right lo run their trafBo over a part of the 
line, on payment of a fixed annual rent to tlie C. 
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TOOR-'RA.TZ — continual. j 

Co. The rent was much lesa than the actnal 
Talue of the traffic passed otct that part of the 
lino by the L. Co. : — Seld, that the C. Co. could 

not be rated foi poor-rate in reapect of thai 

traffic at a higher Bum than the flied rent Al- 

TnixcBAM Unios V, Cheshire Lines (kiMMiTTEE 

[16 Q. B. D. GST (C.A.) 

6. pTOcedure — Union AufMrneni Com- 

mitlee AcU (25 * 2C Vicl. c. 103), ». 19 : (27 4 2S 
Vkt. c. 39), 8. 1— Power to amend FuJuafiim Liil 
—"Notice of objection in raannw pronidfd by 
27 4 28 Vict. e. 39, with retped (o Meotions"— 
Omiuion to give Notice of Meeting of Committee fo 
Operieeri;'] Under the "Union AsBeBsment Com- 
mittee Amendment Act, 1861," 27 & 28 Vict 
c 39, ». 1,— which enables the oaBCBemcnt com- 
mittee to bear objcctinns against a valuation list 
approved b; the committee, and to amend such 
list, "after notice given atany timeinthe maonet 
preBcribed by 26 & 26 Vict. c. 103, with respect to 
objections," — an amendment of the list is valid, 
altiiough no notice of tlio meeting of the com- 
mittee was given' to the overseers of the pariah to 
whicli the libt relates as required by 25 dt 26 
Vict. c. 103, 8. 19. Reg. (or G. N. Rt. Co.) v. 
Langeiville Overseehs. Km. r. Coppino Stee 
OVEBSEEBS - 14 ft. B. D. B3, H L. J. ft. B. 134, 
CG2 L. T. 2SS, 49 J. T. U 

6, PTOcedure — Valuati<m (Melropolie) 

Act, 1869 (32 <t 38 Vict. c. 67), i. il— Alteration 
of Value of Hereditametit during Tear — Protn- 
lional Lilt — Defaalt by Oveneen in tending Pro- 
eitional Litt — Discretion of Ocerseer».'\ Where a , 
lectiisition is made to the overseers of a parish to 
nudce aud send to the asstsament committee a 
provisional list under sect. 47 of the Valaation 
<MetrnpoliB) Act, 1869, ooDtaining tlie gross and 
rateable value of an hereditament, on the grouud 
that the value has been increased or diminished 
during the year, the ovctseere are not bound to 
■coroply with the requisition if (hey are of opinion i 
that no such alteration in value has taken place, ' 
and a mandamus will not bo granted to compel 
them to do bo. Keq. v. OiEaaEEEs op St. Mahy, I 
BlRHONDSEY 14 ft B. D. 361, G4 L. J. M. C. 68, i 
[33 W. B. 414, 49 J. F. SS I 

7. Saleable Value — Mtrtey Dockt and 

Harbour Board — Batetdiility of Lighthoute vested 
4n and under the Management of the Board— Tele- 
graph Slaiioa and Premiie*— Rateable Value en- 
hanced by reason of Neighbourhood — Xerehant 
Shipping Act. 1854 (17 * 18 Vicl. c. 1(H), i. 430.] i 
The Mersey Docks and Hiirbour Board were poa- \ 
aessed of a tower used as n lighthouse and also as i 
a telegtaph station, in resptct of which they re- j 
eeived tolls from vessels using their docks or 
entering tlie port of Liverpool, which tolls were I 
directed by the statutca nndei which the board 
derived their authority to bo so flicd, that, with 
the other receipts of the board apnlioabla to con- 
servancy purposes. t]icy should not bo higher than 
were necessary to meet the conservancy eipendi- 
' —Held, that, inaamuoh as the tower 
. , .... 

able 



?0OB-BATZ— conh'n ued. 
liRht-keepers, and if not s 
with the lighthouse might be let to tenants at a 
rent, and the rent would be enhanced by the fitct 
that they had been built in the neighbourhood of 
the lower:— ff«M, that the rateable value of the 
d veiling-houses must be RECcrtained with ref^ 
ence to the fact that they had been built in the 
neighbourhood of the tower.— By Lord OolerMee, 
C.J., and Mathew, J., sitting as judge* of Uib 
Queen's Bench Division (SI L. T. 62, 48 J. P. 
391, a Asp. M. C. 24S), the lighthouses which arc 
exempted from rating by sect 430 of the Merchant 
Shipping Act, 1854 (I7 & 18 VicL c. 104), are 
those only the aitperintendence and management 
of which is by Bcct. 389 veated in the Trinity 
House, the CommisBionerB of Northern Light- 
houses, and the Port of Dublin Corporation, and 
not ligbthouses under the control and manage' 
ment of local authorities, such as the Mersey 
Bocka and Harbour Board. Mebset Docks avd 
Hahbouii Boabd v. Ovibbeebb of Llanklian 

[14 Q. B. B. TTD, B4 L. J. ft B. 49, 68 L. T, III, 
[33 W. B. 97, 49 J, F. 164, 6 Afp. H. C. SfiB (O.A.) 

- BaUable Value— WaleTVtorls$ B 
- "pott 

have permanent works which vrere largely in el- 
cess of what was necessary for tho business actn- 
ally done, but were prudent if future huainesa 
should iacieaae.—Bdd, by Mathew and Smith, 
JJ., in estimating tho rateable value, the exoos 
of present requirements was not to be deducted, 
nor was it to be. entirely allowed, but the valnN 
was to take iuto account what a tenunt from year 
to year would pay with the prospect of ooutinuiDg 
the occupation after the current year, and while 
the plant continued to last Keq. v. Socth SlAr- 

FOEDSHItlE WAIEB«0SK8 CO. - 49 J. P. B4S, 

See also PooB Law. [60 J. P. » 
Liability of liquidator for. 

See COMPANT — LiQDIDATOB. 1. 

FOETIOITB. 

See Settlement — CoHSTBncTiOH, 2, 3. 



FOBSESSIOV- " Apparent p< 
bill of sale. 
See Bill op Salb-i-Pobsesbioh. 



. — Appointment to leeond id 
of Tnuteei— Wilful Default.'] Property was at- 
aigned to trustees on trust for S. for life, and 
after her death to suelr of her issae as ahe should 
by will appoint ; the settlor and S. during their 
joint livea, and the survivor, had a power of ap- 
pointment of new trustees and discretion as to 
the investments, and the settbr had a power of 
revocation, which however he did not exercise. 8. 
by her will appointed to B. and N. the property a> 
trustees for her son. After her death, the settlor 
appointed L. and N. tiustecs of the settlement, 
and the propeity wa« transferred to them. The 



( 297 ) OF EVERY EEPORTED CASE FOR 1885. ( ^298 ) ;, 

POWER — continued. POWER — continued. 

son of S. died, and B. died. L. had allowed the the consent of the husband, appointed and con- 
property to remain in the hands of N., who had veyed, and the husband conveyed, the real estate 
made away with it. to the use of a trustee in fee, upon trust for sale 

The persons beneficially entitled under the and out of the proceeds of sale to. pay certain 

will of the son recovered judgment for the pro- specified debts, and, subject thereto, in trust for 

perty made away with against the executor of the such person or persons as the wife " shall at any 

son on the ground of wilful default. The exe- time or times hereafter by any writing or writings 

cutor brought an action against L. for the property from time to time appoint," and in default of any 

as having been lost by his wilful default in allow- appointment and subject thereto, in trust for the 

ing it to remain in the hands of N. : — wife absolutely for her separate use. Under this 

Heldf by North, J., that S. liad power to appoint deed the trustee sold the property and out of the 
the property to trustees for her son ; that as he proceeds of sale paid the spec&cd debts, and 
took the whole beneficial interest the trustees of thero then remained a surplus in his hands. The 
the settlement had no duties to perform except to wife died in June, 1882, having by a will, executed 
hand the property over to the surviving trustee of immediately after her marriage, and wliicli pur- 
the will ; that therefore N. was rightfully in pos- ported to be made in exercise of the powers re- 
session of the property, and L. was not liable for served to her by her marriage settlement, and of 
having allowed it to remain in the hands of N. all other powers enabling her, directed, appointed. 

Me Pocock*8 Policy (Law Rep. 6 Ch. 445), and declared that the real and personal estate 

Ferrier v. Jay (Law Rep. 10 Eq. 550, 39 L. J. Ch. over which she had any disposing power at the 

121), and Busk v. Aldam (Law Rep. 19 Eq. 16, time of her death should be held and applied in 

44 L. J. Ch. 119), observed upon. the payment of certain legacies and annuities, 

Held, that as the persons entitled under the and, subject thereto, she gave four-fifths of her 

will of the son of S. had chosen to proceed and real and personal estate, in case she should leave 

recover against his executor, the executor could no children, to her husband absolutely. And 

recover a^aiu from the trustee of the settlement she gave the remaining one-fifth of her property, 

if he had been guilty of wilful default. Scotneyij. charged with the before-mentioned annuities and 

LoMEB - - 29 Ch. D. 535, 54 L. J. Ch. 558, legacies, to her brother and sisters, or to the 

[52 L. T. 747, 33 W. B. 633 children per ftirpesof such of them as should die 

2. Execution-Contingency.-] An appoint- ^^^'^ ^^J' 1^^^"^^ ''^u^'^^'A Tli^*t?i*l*"'' ^1^ 

ment to an object of a pow?r for life with ro- ^'^*^?"* ^,^«"?- ^he husband survived her. Ac- 

mainder to his next of kin will take effect if at cormng to the law of Spain under such circum- 

the death of the tenant for life his next of kin aro ?*??^« two-thirds of her proprty belonged to her 

objects of the power. Be Coulman. Munbt v. M^^^ *^? ^«*^^^» notwithstandmg that she had 

Ross 30 Ch. D. 186, 55 1. J. Ch. 84, 53 1. T. 560 ^®^L%? v*""t> t *i. * i, *v, *i, n 

/ . , ^ , Heldf by Pearson, J., that, whether the will 

3. Execution — Domicil — Marriage of was or was not a good exercise of the power 

Englishwoman with Foreigner — Settlement in reserved by the deed of February, 1882, it was a 
English Form— Separate Use— Power of testa- valid testamentary disposition by virtue of the 
mentary Disposition— Power of Appointment by limitation in default of appointment to the 
*' writing at any time hereafter "—Exercise by separate use of the testatrix; that it took effect 
Will previously executed— Wills Act (I Vict, c.26), according to English law, and that the legatees 
ss. 24, 27.] On the 20th of December, 1881, named in it (including the husband) were entitled 
prior to the marriage (solemnized in England) of to the benefits given to them by it. 
a domiciled Englishwoman (a widow) with a Semble, that on the authority of Boyes v. Cook 
domiciled Spaniard, real estate in England of (14 Ch. T>. 53, 49 L. J. Ch. 350, 42 *L. T. 556, 
the intended wife was vested by her in a trustee 28 W. R. 754) the will was a valid exercise of the 
in fee, to such uses as the intended wife should power of appointment given by the deed of 
by deed or will appoint, and subject thereto, to February, 1882. Be Hernando. Hernando v. 
the use of the intended wife, for her separate Sawtell - 27 Ch. D. 284, 53 L. J. Ch. 865, 
use. The settlement was made with the approba- [51 L. T. 117, 33 W. B. 252 
tion of the intended husband, and the deed con- 
tained a statement that this approbation was 4. Execution — Fraudulent Appointment 

given in consideration of a renunciation the — Appointment upon a Bargain to settle the ap^ 

same day executed by the intended wife of any pointed Property.] Real estate was vested in 

rights which she would otherwise have acquired trustees under a will, upon trust as to one moiety 

by her marriage in respect of the property of the to pay the rents to A. for life, and after his death 

intended husl^nd according to the law of Spain, to convey it to and among his children who 

The deed also contained a declaration that it was should attain twenty-one, and if he had no such 

to take effect and be construed according to the child then on the trusts of the other moiety, 

law of England. The marriage was solemnized and as to the other moieiy on similar trusts for 

on the next day. On the 23rd of February, 1882, B. and his children. The will empowered the 

the wife (being then domiciled in Spain) executed trustees if they should think fit to convey the 

a deed-poll in accordance with the provisions of shares of A. and B., or either of them, to them in 

the settlement, whereby she, in exercise of the fee. In 1882 A. and B., the younger of whom 

power given to her by the settlement, appointed was of the aj?e of sixty-two, and neither of whom 

the real estate to the use of herself in fee for her had any child, having incumbered their interests, 

separate use. By another deed executed the same and being pressed by their mortgagees, applied 

day, to which the husband was a party, she, with to the trustees to exercise their power of giving 
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them their gharca of tho estate io fe^. An ar- 
langemeDl was made between A. and B, and the ^ 
trtlrteea that the trusteefl shouhl, in eiereiso of their ■ 
power, convej the estate to A. and B., aa teaanta ' 
in ooinmon iu fee, and that, subject to auch morU 
gages an ehoidd be approved b^ the truateea for 
raiaing money to pa; off tho eiuting mortgages, 
a part of the property aliould be settled upon 
tnuta which gave A. and B. respective! j powers of 
appointment in favoar of their respective childi 



ntinued. 
Mnsequently, no case of eleotioni 



Rt 



and remoter h 



p, and powera of jointuring their 
wives, rne trustees accordingly convoyed to A, 
and B., as tenants in common in fee, and the re- 
settlement, whioh vested the eqaity of redemption 
in new trustees, with a power of sale, upon the 
tnurts which had been arranged, was made by a 
deed whioh recited tlmt the trnsteea liad exeroisod 
Hie power on condition that tlie settlement should 
be made: — 

Seld, on appeal, that looking stall the circnm- 
stances of the case, it was not shewn that the 
ba^^oin for the ro-settlement induced the appoint- 
ment, or that if .the bargain had not been entered 
into the appointment would not have been made, 
and that the appointment and settlement were 
therefore valid, and that the trustees of the settle- 
ment could make a good title. Re Tohheb's 
Seitlbd Ebtates - - - 2SCh. D.206, 

[H L. J. Ob. 69a SS L. T- TO, 38 W. B. 266 (CA.) 

S. ExectUion — Special PmneT — Will — 

Appoiniraent to Penoiie not ol^ecti of Potcer — • 
Dtrection to pay D^ti o/ AppoiiUor-^Electwn.^ 
A testatrix nad, nnder the will of a brother 
who had predeceased faer, a power to appoint 
bis property by will among bis nephews and 
nieces and the children or child of deceased 
nephews and nieces. She, by her will, gave all 
fha real and personal estate of which she might 
be seised or possessed at the time of her death, or 
over which she might have any testameniarj' 
power of disposition, to trustees, upon trust for 
sale and conversion, and to stand possessed of tlie 
proceeds (whiL-h she described as " iny said trust 
fonds") upon trust te pay coats and expenses, 
and to pay her debts and funeral expenses and 
oerhtin pecuniary legacies, and tlien upon trust as 
to two one-fourth parts of her trust funds respec- 
tively for persons who were objects of the power ; 
and upon trust as te the olher two one-fourth 
parts respectively for persons who were not objects 
of the poner. And me declared that, in case of 
the &ilure of the trusts thereinticfore declarod of 
any of the one-fourlh parts of her trust funds, 
the one-fouith pact, or so much thereof of which 
the trusts should fail, should be held upon the 
trusts thereinbefore declared of the others or other 
of the fourth parls of which the trusts should not 
fail. 

Held, by Pearson, J„ that the testatrix bad 
manifested an intention to exercise the poner, and 
that as to one moiety of the brother's property 
the power was well exercised. 

Hdd, also, that, as to the other moiety of the 
brother's property, the appointment was invalid, 
but that, by virtue of the gift " in case of the 
failure of any of the trusts thereinbefore de- 
clared," that moiety went to the persons to whom 
the first moiety was well appointed, and that 



SWINBUHKE. SWINBDSNB f, PlTT 27 

[H L. J. Cb. 23a, 88 W. B. 8M 

6, — ~ Execution — Special Power — Bemeit of 
all Properly over vskich Ihe Teitaler at Ae Time o/ 
kin Death ihouM have "any beneficud ditpoting 
powier by vtill " — Remoie'oeM — Talenerdwn y 
Truetets.'] A testator, who had undera Battlement 
a i>ower of appointment over leasehold and other 
personal estate among his children or grandchildren 
or olher issue, by his will, which contained no 
reference te the power, gave " all the real and 

I personal estate and effects whatsoever and wheie- 
aoever, nhether in possession, reversion, remunder, 
or expectancy, over whicli at the time of my decease, 
I sluill have any beneficial disposing power by 
this my will " to trustees, upon trusts partly for 
persons who were objects of the power, and partly 
m eicess of the power : — 

Held, by Pearson, J., that the use of the word 

■ " beneficial " did not conolnaively shew Uiat the 
testator could not have intended to exercise a 
power which ho could not exercise for his own 
benefit or the benefit of his estate. 

I Atm) V. Cadogaii (12 Ch. D. 868, *I L, T. 211, 

I 27 W. R. 905) discussed. 

There being, iu the opinion of the Court, upon. 

I the will taken as a whole, a sufBcient iudication- 

, of an intention to exercise the power ; — 

Held, that the power was exercised by the wilt^ 

I the trusts, so far as they were in excess of th^ 

] power, being inoperative. 

The testator gave a moiety of the propeth- mk- 
trust for his daughters who should survive him^ 

I and attain twenty-fbnr, in equal shares. Th^v 
testator's youngest daughter was more than thre^ 

I years old at the time of his death :— 

I Held, that the appointment was not void foB^ 



Held, also, that the appointed fund oi^ht to b^ 

retained bv the trustees of the settlement on tb^ 

trusts of the will, so far aa they were valid. Tots' 

Bbockdobffc, Malcolu- ' SOCIlD. 172^ 

[G8 L. T. 263, 33 T. K. «S* 

7, Exeeution — Special Pow«r — Wm — Jn— 

tention,'] If a testator manifests an. IntvDtion tc^ 
exercise by his will a special power of appt^t — 
ment, by reason of his making some gifts tk pro — 
perty whicli he desoribCB as " my " pn^ierty, bnfc 
the words of which gifts cannot be satisfied imles^ 
they pass property subject, to the power, th^^ 
Court will assume that he intended aJao to exer — ' 
oise the power in the case of other gifts iu th^^* 
will which are capable of passing otMT propert^"^ 
subject to the power, although the words of gia^^ 
can be satisfied by meana of property bel(»ig7iig tc::^^ 
the testator himself. 

A testator had under a settlement a gpeeja" -■? 
power to appoint by will two estates at B. and a " ^ 
S. reapectively, and also some shares in the B^^* 
Colliery, By his will ho made gifts of "m^_J 
estate at B," and of " my estate at 8.," and h— ^ 
made another gift of " alt my share a»l i 
in the B., H., and W. Colliery Comparuee." 
had no property of his own at either B, i 
but he bad some shares 
Colliery : — 

Held, by Pearson, J,, that the will operated e 



a in the I 
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ail eifflraso of the power, not only bs tegwded the ■ 
eafttlCB at B. aud S., but also es regarded t^e ( 
fdttied shares in tbe B. Colliery. In re Watt, i 
WOBKHAH V. Petoratb - 30 Ql. D, 617, 64 I 

[1, J. Ch. 1172, fi3 L. T. 3Se, 33 W. B. 990 j 

g. Execution — Speeial Power— WiR— \ 

•Geiteral gift and beqaeat held, mit an exerciae of 

Pouer. Se Bridbdbt. Carteb v. Bbadjiuby I 

[W. H. (1BS5) 33 I 

8, Execution— Will — Married Winaan — 

General Teitamenlary Foteer — Eemotenea.'] A 
mauled wtnnau exeroised a general tCBtamoctarj 



from the date of the Instnunent creating the 

Be FoteeWi Tnula (39 L. J. (Ch.) 188, 18 W. R. 
228} diacusaed and not followed. Bucs v. Jack- 
bos - 29 Cai. D. 621, 64 I. J. Ch. 782, G2 L. T. 
[733, 33 W. B. 773 

Appointing trustee. 

See Tbustbb — Appoistiient. 
— <— At^intment to object of, subject to charge 
— AdTancement — Elation. 
See Electiok. 6. 



Lower Canada, Law of — UloBorf appoint- 

See CoMiNiAL t/iw. 6. 
— '■ — Of aale — Eitingnishnient — DiBeotailing 

deed. 

See Bettlebekt— PowEBB. 
— ■ — Of sale— Mortgage deed. 

See MOBTQAQE — POWKB OP SALE. 

—rr- Of Bale— Settled Land Acts. 

( Bee SsTTLED Land Acrrs. 

—~- Beoitals in will — Hotchpot clause — Articles 
of settlement. 

. . See Settleueni — Abticles, 
TOVEB or i.TTOn'SSn— Recital- Control of 
^paratilie Part — Complicity in Fraud — Notice.'] 
The operative part of a power of attorney ap- 
noiBted X. and Y. to be the attorneys of the 
Phhitiff —itiiniit. in terms limiting the dnration 
of Iheir powe™, but it was preceded by a recital 
that the Plaintiff was going abroad, and was de- 
diionB of anointing attonieys to act for him 
dr»ing his absence : — 

Beit, by Kay, J., that the recital controlled 
the geoeiali^ of the operative part of the instm- 
ment, and limited the exercise of tbe ponen of 
(he attorneys to the period of the FlaiutiFs 
ahaence from this conuby. 

Dimng the PlaintiS's absence from England, 
and ftnin after his. return, X. and Y., nitbout 
his. kMwladge and purporting lo act under the 
power, which empowered tbent to borrow money 
on. mtvtgage, borrowed moneys from a bank upon 
th* Mciurity of charges on the Plaintiff's property, 
vbioh tttoneys they aftcrwatda misaj^mjiriated. 
Upon. the occaaion of the flret advance the power 
was produced io the baQhere and registered by 
thair (dark, but it was not examined fay them, nor 



tiff's absence waa valid, and that the charge given 
after his return was invalid. 

The Plaintiff went abroad a second time, and 
before going gave a Ireah power to X and Y., by 
which, after referring to the former power, and 
reciting that he had been in England for a short 
time, and was returning abroad, he appointed X. 
and Y. his attorneys, giv^g them power to 
borrow money for him with or without «ving 
security. During his second absence, andwith- 
out his knowledge, X and Y., who themsolres 
had an overdrawn account with the bankers, 
borrowed from them further moneys, alleging 
that it was to enable them to make payments for 
ihe Plaintiff; and under the second power of 
attorney they charged the Plaintiff's property as 
a aecurity for the loan, applying the borrowed 
moneys in reduction of their own debt to the 
bank. Upon this occasion the second power was 
pioduced to the aolicit'ir of the bank, but he was 
unacquainted with the former transactions, and 
neitbei; Ihe bankers nor any of their clerks were 
aware that the Plaintiff had been in England: — 

Held, that in order to make out that the bank ' 
were so put upon inqui^ as to invalidate the 
transaction, ihe Flaintia must shew, that the 
recitals in the second power were seen by some 
agent of theirs who knew of the previous trans- 
actions, and would by those recitals have been 
rendered suspicious of the good faith of X. and 
Y. ; and consequently that there having been no 
such notice or knowledge on the jiart of the bank, 
wilful blindness could not be imputed to tbem, 
and the lost-mentioned charge was valid. Danby 
V. CocTTs & Co. - 29 Ch, D. 600, 54 L. J, Ch. 
[STT, 62 1. T. «)1, S3 W. B. 6fi9 



FBACnOB:— 

I. ACCODNTS. 
II. ASMIBAL'TY. 

IIL Amehduent. 
IV. Apfeal. 
v. Attachuent of Dbbts. 
VL Attaohment op Pebsob, 

Til. COAMBBRS. 

TUL Chaboino Obsebs (and Siop' 

OaDEBS). 

IX. Costs. 

X, DiBCOVEBT— DOCUBBNTS. 
XI. Disco VEBY — iNTBBBOaATOBIES. 
XII. DiVOBCE. 

XIII. EOCLESIABTICAL. 

XIV. Evidence. 

XV. iHJCMCnOK. 

XTL Intebpleadee. 
XVlI. JoiNDEB or AcnoMB. 

I XVIU. JODaMEMT. 
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nACnCE— oonftnue<2. 
XIX. Jurisdiction. 
XX. Mandamus. 
XXI. Motion fob Judgment. 
XXIL New Trial. 
XXIII. Next Friend. 
XXrV. Notice of Motion. 
XXV. Parties. 
XXVI. PauIper. 
XXVII. Payment into Court. 
XXVIII. Payment out of CJourt. 
XXIX. Pleadings. 
XXX. Point of Law. 
XXXI. Beceiter. 
XXXII. Beferee. 

XXXIII. Sequestration. 

XXXIV. Staying Proceedings. 
XXXV. Third Party. 

XXXVI. Transfer. 
XXXVII. Trial. 
XXXVni. Writ. 

L FBACTICE — ACCOUNTS — Preliminary Ac- 
eounfs and Inquiries — Rules of Supreme Court, 
1883, 0. 2^X1111. r. 2.] The Plaintiff, an equit- 
able mortgagee, brought an action for foreclosure 
or sale against several other mortgagees, insisting: 
that imder the circiunstances she was entitled 
to priority over the Defendants. The alleged 
priority of the Plaintiff to the Defendants de- 
pended on questions of notice and fraud. On the 
application of the Plaintiff, Kay, J., on summons 
under O. xxxui., r. 2, made an order directing 
an inquiry what were the respective priorities of 
the incumbrances of the Plaintiff and the respec- 
tive Defendants, and an account of what was due 
to the incumbrancers respectively. One of the 
Defendants appealed: — 

Held, on appeal, that this order must be dis- 
charged, for that O. xxxin., r. 2, was not in- 
tended to authorize the sending the whole of the 
questions in a cause to be tried in Chambers, but 
only to authorize the Court to direct, before trial, 
accounts and inquiries which would otherwise 
have been directed at th^ trial. Garnham v. 
Skipper - 29 Ch. D. M6, 52 L. T. 289 (CA.) 

2. Preliminary Accounts and Inquiries — 

BuUs of Supreme Court, 1883, O. XV., r. 1 ; 
O. LV,, r. lO.J A mortgagee of shares of the pro- 
ceeds of the residuary real and personal estate 
of a testator who died in 1872, brought an action 
in 1884 for the administration of the estate, 
alleging misapplication by one of the trustees of 
moneys raised by mortgage of parts of the real 
estate, and advanced to the same trustee of parts 
of the testator's estate on equitable mortgage. 
The Plaintiff applied under O. xv., r. 1, for the 
common accounts and inquiries in an administra- 
tion suit, and also for inquiries as to mortgages of 
the real estate and as to advances to the trustee. 
Bacon, V.C., refused to make any order : — 

Held, on appeal, that only common accounts 
and inquiries could be directed on an application 
under the rule, and not accounts and inquiries 
the right to which depended on the Plaintiff estab- 
lishing a case for them at the hearing, and that 



L FBACnCE— ACCOVHTCI — continued, 

the special inquiries therefore could not be: 

directed. 

Held further, that O. xv., r. 1, must be read 
in connection with O. lv., r. 10, which makes it. 
not obligatory on the Court to order a general 
administration, and that the Vice-Chancellcur wa» 
right in refusing the common accounts and in* 
quiries in a case where, having regani to the* 
period elapsed since the testator's death it was 
uncertain whether a general administration order 
would be found at the hearing to be desirable^ 
and where if the Plaintiff at the hearing estab- 
lished a case of breach of trust, accounts and in- 
quiries would have to be directed, going over i» 
part the same ground as the common arconnts 
and inquiries. Re Gyhon. Allen v. Taylor 
[29 Ch. D. 884, 64 L. J. Ch. 946, 68 L. T. 689, 

[88 W. B. 620 (0^> 

8. Rent and *' Profits " — Account of — 

Occupation rent — Profits of Working Colliery, Re^ 
Morewood. Errington v. Morewood. 

[W. N. (1886) 61 (G.A> 

Administration — Limited. 

See Practice — Chambers. 3. 

Building society — Order for accounts not 

referring to settled accounts. 
See Building Society. 1. 

'~— Foreclosure action. 

See Mortgage — Foreclosure. 6, 10, Ik 

Patent — ^Prolongation — ^Privy Council. 

See Patent. 4. 

— - Bents and Profits — Mortgagees in possession. 
See Mortgage — Mortgagee in Posses- 
sion. 1 . 

n. PRACTICE— ADlOBALTT—fotuJ for safe 
Return — Action of Restraint."] Where an action, 
of restraint, claiming security for the safe return 
of the ship to a named port within the jurisdic- 
tion, is begun by minority owners, and the Defen- 
dants give a bond for that purpose, the bond 
remains in force imtil the ship returns to that 
port, and the Plaintiffs are not entitled to insti- 
tute another action for further security upon the 
ship's return to another port within the jurisdio- 
tion, and if such second action is instituted it will 
be dismissed with costs. The ** Begalia " 

[61 L. T. 904, 6 Asp. X. C. 888 

2. Commission on Bail Bond — Damojges^ 

Commission on bail is not part of the Defendant's 
costs in an action of salvage or damage, but i 
may be recovered as damages from the Plaintiff 
where the arrest of the vessel is made maliciously 
or with gross negligence. The " Collingrove.'* 
The « NuMiDA '» - 10 P. D. 168, 64 L. J. P. 78, 

[84 W. B. 

8. Co-ownership Action — Reference — Re- 
gistrar's Report — Stay of Execution — Costs."] A 
managing owner, who had not delivered accounts 
for nine years, instituted a co-ownership action 
for settlement of accounts, and for payment of the 
balance found due to him, and claimed certain 
items in respect of materials supplied to the ship- 
for which he had not paid, and for which the De» 
fendants were being sued in the Queen's Bench 
Division. The Begistrar in his report allowed 
the Plaintiff these items. Upon application to* 
confirm the report, and for judgment, the CooEt 
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n. PBACTICE— AJMntAITY— coiifinucd. 
decreed payment of the amouat foand due by thb 
legiHtrar, but stayed execution imtil the Defen- 
dtuitB were protected against the claims in the 
Queen's Bench DiviBion, and refuaed the Pltuntiff 
the coate of the action upon the ground of delay 
in rendering hie accounts. The " Cbableh Jack- 
tmi" ■- - SSL. T. 631, SAip. X. C. S9& 

4. Coelt — CounseFe Fee—Witnaies — He- 

giitraT.'] In an action for damans by colliaion, 
where the damage to one veeaA amonnted to 
£20,000, and to the other £2000. three counsel 
were instructed for the Plaintiffs, the fees marked 
on their briefs being respectively 75, 50, and 
30 guineas. Tlie Court, on appeal from the 
taxation, allowed these fees, holdmg them proper 
in a eaee of euch magnitude. 

Bemble, the cost of detaining witneesea ashore 

may be allowed, though such witoeasea are not 

called. This ia a matter in the discretion of the 

registrar. Tbb "Cm op Lccknow" 61 1. T. 

[007, S Asp. H. C. 330 

e. OcMis— fle/erenee.] As by O. lxt., 

r. 1, of the Bulesof the Supreme Court. ISSS, the 
coflta of all proceedings are in the discrelian of Hie 
Court, the general rule of practice in the Admi- 
ralty Conrt as to the costs iif references, namely, 
that when more than a fourth is struck off a 
claim, each party pays Ida own costs, and when 
more than a third the claimant pays the Other 
party's coats, is wrong, and the Court must exer- 
cdse its discretion according to the circumstances 
yt each particular case. — The " Empresa Eughiie " 
liosh. 140) ovemileil. The " Fhiedebehq " 

[10 P. D. 112. 54 L, J. P, TG, S2 L. T. 897, 
[SaW.B. 687(CA.) 

6. Costa — Tender — Salvage — BkIcS of 

Joart, 1883, 0. Lir.. r. 1.] The Defendant in au I 
tction for BalvDge, after action bronght tendered 
md. paid into C^iurt £200 in respect of the claim. | 
rhe Court upheld the tender on an application by 
he X>efendan1s to be allowed the whole costa of 
be action : — Held, by Butt, J., that the discretion ' 
eeted in the Court, by O. lxv., i- 1, ought to be 
xercieed in this case and in similar cases by 
iyiag Plaiotifis the costs up to the date of pay- 
lent into Court, and Defendants I hoae subsequent 
a that evenL But that this general rule would 
e departed from when salvors unreasonably refuse 
n offer made before suit -.—Held, further, that an 
ffer of asumin respect of salvage aervices should 
at include any sum in respect of the Plaintiff's ' 
oate.— The " ThTacian " (L. B. 3 A. & E. 501) not 
illowed. The " William Stmihoton '■ 

[10 P. S. 1, 64 I. I. 7. 4, SI L. T. 461, 
[3S W. B. 871, 6 Asp. X. C. 203 

7. Evidence — .Bnji'iiter'f /jog-] In an 

Gtum of damage the engineer's log is admissible 
a evidence against the shipowner by whom the 
a^^neer ia employed. The "Eabi. of Dumfries " 

[10 P. D. 81, 61 L. J. P, 7, 61 L, T. 906, 
[3S W. S. 668, 6 A^. H. C, 329, n., 342 

I. Inspection by Trinity Maeter>—2i Vict. 

- 10, 1. 18.] Before the hearing of an action an 
ipplicatioD was made under 24 Vict. c. 10, s- 18, 
>y the Plaintifls, that two Trinity Masters ahcmld 
impea tlie lightsof the Defendants' ship:— Heid, 
ay Bntt, J., that the application was prematura 



n. PKACnCE— ABmRALTT— oonfinued. 

and ought to be refused. Thb " Victob Cotace- 

VICH " (or '■ CORACBTIOH ") 10 P. D. 40, 64 1. J. 

[P. 48, 63 1. T. 632 

9. Jadginent by Cotnenf— timitafton of 

Liability — Sight of Cutiira.J In an action for 
damages by collision between the owners of the 
A , and the B., the Court, by consent of the parties, 
made a decree dismissing the action. Subse- 
quently another action was brought by the owners 
of the cargo on the A. against the B. in respect of 
the same collision, ana the Court found both 
Teasels to blame. "The owners of the B. then com- 
menced an actioii against the owners of cargo on 
the A, for the pnn)ose of limiting their liability in 
respect of all clamis arising out of this collision, 
and paid the amount of their statutory liability 
into Court. Subsequently, again by consent of the 
owners of the A, and the B,, the assistant regis- 
trar rescinded the decree by consent in the first 
action, and the owners of the A. then brought in 
a claim in the limitation action aj^inst the fund 
in Court, The Begistrar held auch claim to be 
inadmissible. On motion to confirm the report:^ 
HeJd, that the report should be confirmed, as the- 
owners of the A, and B. could not by consent 
rescind the decree of the Court, and that the 
decree by consent was a bar to a claim against the 
fund in Court, as it estopped the owners of the A. 
from bringing any furtlior action againat the B. 
Decision of Butt, J. (.14 L. J. P. BS), affirmed. 
Tee " Belloairh " 10 7. D. 161, 84 W, B. 66 

[(C.A.> 

10. JtiTi»diction-~Co-ownerehip Action — 

Sale of Ship — Begiaier — Gtiernaeu — Admiralty 
Court Act, 1861 (24 Vict. c. 10), «- 8.] The Admi- 
ralty Division has no juriadiction over au action 
in rem, instituted neder the above section, and 
claiming an account of the earnings and sale of a 
ship when the ship is registered at the port of 
Ouemsey, and not at any port in England or 
Wales. The "Bobinsons" and The "Satel- 
lite" - - 61 L. T. OOS, e Aip. K. C. 3SB 

11. Limiiation o/ Lu^liiy — Action of.'} 

In an action of limitation of liability, where the 
Plaintiffs have paid into Court, or are willine to- 
pay in, £8 per ton in leapect of damage to ship, 
goods, and merobandise, but seek in respect of the 
fife claims to pay into Court, or give bail for, an 
amount less than their total liability under the 
Uercbant Shipping Act, the Court, before fixing 
such amount, will require the Plaintiffs to state 
an affidavit the names of the persons kiUed and 
injured, their condition in lite, the number of 
those who ate legally entitled to claim, the 
number of claims that have been settled, and the 
amounts paid in settlement. Thk "Dione" 

[62 L. T, 61, a Aip. H. C. 347 

12. Limitation of hiahility—Jjoea of Life 

—Damage to Ship, Goods, and Nerckandiie.'] In 
»n nction for limitation of liability, where it 
appeared that all the claims In respect of loss of 
life had been settled. Butt, J., ordered that, upon 
payment in of £S per ton, all persons having any 
5laim, either in respect of loss of lite or damage- 
to ship, goods, or merchandise, should be re- 
strained, from bringing any action respectiog the- 
nollislon. THE"FoscoLmo" - 62 L. T. 866 

18. Beitraint—Bail Bond— Form.] Id 
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an action of restraint the bail bond should not be costs — Sir James Hannen held that the C oughif, 

given to pay what may be adjudged against the to be released, as it was prima facie oppressive ta... 

Defendant in an action, but simply for the ap- institute an action in another Court in respect of 

praised or agreed value of the PlaintiflTs shares, the same subject-matter when there was no evi- 

in case the ship does not return to the particular dence that the Court, in which the action was first, 

port named in the bond. The " Robert Dickin- brought, would not do full justice to the Plaintiffi* : 

aoN " (jyr " Dickenson "). The ** Glannibanta " -—Held, on appeal, by Baggallay and Fry, L. JJ^ 

[10 P. D. 15, 64 L. J. P. 5, 62 L. T. 66, that the decision of Sir James Hannen was right, 

[33 W. B. 400, 6 Asp. U. C. 341 for bail being the equivalent of the ship, and it 

,^ o7 AT 1.. OA IT' 4 ^ -in having been given in Holland, an action in Eng- 

}^ -—Sal^Co^wrifrship-^^^Vict c. 10, gj^nd ^ffainst the ship should not be allowed to 



of shares-makes out a very strong ^se.-Con- .^' ^ ^^.^j^ ._^^^ l^ -^ord Esher, MJS., 

tmued and embittered disagreements between two ^^^ the decision of Sir James Hannen was wrong, 

part owners were hdd not to constitute sufficient ^^^ ^j^ ^^ .^ ^^ ^^^ ^^ y^^ oppressive 

'^-Sf^SJv' • 1 S i°^ ri^Ti J i « M T T 23f ^ i^tit^te an action in a foi^ign and in an llnglish 

^'Mabion* 1<> ^v^. V"-^/- 8; 51 1. T. «W, c)ourt in respect of the same collision, it would be 

[33 W. B. 482, 6 Asp. H. C. 889 oppr^ggi^e jj. bail were given in both Courts, but 

16. ^— Sale of Ship and Cargo — Collision — in this case the guarantee not being equivalent to 

Freighf] Where an action in rem against ship bail, the Plaintiffs had not. so good a >remedy in 

and freight for collision, in which the Defendant's Holland as in England, and were therefore etatitled 

ship was held solely to blame, the ship be|ng still to bring an action in the English Admiralty Court, 

imder arrest with the cargo on board was ordered —Mchenry v. Lewis (22 Ch. D. 397, 52 ll J. Ch. 

to be sold. The Court on motion directed the 325, 47 L. T. 549, 31 W. R. 305) approved and 

marshal to discharge the cargo, to retain the same applied. The *■'■ Chbistiansbobg ** 10 P. D. 141, 

in his custody as security for payment of the land- [64 L. J. P. 84, 68 L. T. 612 (C.A.) 

ing and other charges and freight, if any, due . ,. __ ^ >t ^. m -, -i -nn- " 

frcHu the owners or consignees of the caJgo in ,^ !•• --— Warrant-^^otice-^TeUgram^^^ 

respect of the same, and that in default of any ^^^ marshal sends by telegram to his substitute at 

application for the delivery of the cargo within ^ outport notice of the issue of a warrant, and 

fourteen days, the marshal should be authorized such substitute communicates it to the master of 

to sell such part of the cargo as might be neces- *he ship agamst which it is issued, it is a contempt 

sary to pay the said charg^ and freight, if any, ?f Court to move the ship from the place where it 

due. TiE'^GETTYSBUBG"- 62 1. T 60, 6 Aip. ^ ^^^^^^ p^^=J^ l^l^^i^^^o ' " ^^^ 

[M. C. 847 1^^^ ^* ^* ^* ^^* ^^ ^* ^* ^^» 84 W. B. 82 

16. Security for Damages — Foreign 10. Warrant of Arresir— Service— City of 

CrOvemment^-CourUer'claim—24: Vict. c. 10, s. 34.] London Court — London {City) Small JJehts Exten- 

The Court has jurisdiction by 24 Vict. c. 10, s. 34, sion Act, 1852 (15 & 16 Vict. c. Ixxvii,, «. 18— 

to order a Plaintiff in an action for damage by County Courts Admiralty Jurisdiction Act, 1868 

collision to give security for damages to a Defen- (31 4: 32 Vict. c. 71), «. 23.] A warrant of arrest 

dant who brings a counter-claim. The Court can in an action in rem was issued from the City of 

exercise this power when such Plaintiff is a foreign London Court directed to the high bailiff, and 

sovereign whose ship cannot be arrested. The others the bailiffs thereof, but was, without autho- 

** Nbwbattle " - 10 P. D. 88, 64 L. J. P. 16, rity from the Court, served by a clerk in the high 

[62 L. T. 16, 88 W. B. 818, 6 Asp. M. C. bailiff's office :—Held, affirming the decision of the 

[866 (CA.) judge of the City of London Court, that this was 

,- o. J -n J- X. i-r. i»ot a proper service of the warrant. Per Sir 

w ]^77r^^''y'''f^^^^'Xr^x'^^^' James H^nen:-'^ Any officer- mentioned in 

dens-Actton mrem-Batl.-] The Plaintiffs, the g^ & gg yict. c. 71, s. 23, means any officer duly 

owners of the German vessel /, commenced an authorized by the Court. Per Butt, J. :-That it 

action tnrem against the Danish vessel C. m an ^^^^ ^^^^ ^^^ ^^^^ ^^t ig ^ ^^^ 

Admiralty Court m Holland, in respect of a colli- processes, or one duly authorized so to do. The 

siononthehi^seas.andtheC.wa8arr^^^^^^ -Palgm^es" - 10 P. D. 86, 64 1. J. P. 64, 

a^ion. The PlamUffs' agent m Holland and the (-gg l. T. 67, 88 W. B. 616, 6 Asp. M. C. 848 

Duteh Court allowed the 0. to be released on the "■ * ^ r 

underwriters of the 0. guaranteeing to the parties 20. Writ in rem — Service — Action by 

interested to the amount of 175,000 gulchen, for default — BuUs of Supreme Court, 1883, O- ix^, 

the compensation which the C, might eventually rr. 11, 12; O. JiiL, rr. 12, 13; O. lxvil, r. 14.) 

have to pay by legal decision in Holland. While In an action in rem the writ of summons was 

these proceedings were pending in Holland, the served in the manner provided by O. ix., r. 12, no 

Plaintiffs began an action in rem in England in appearance was entered, and the action' came on 

respect of the same collision, and the C. was for judgment by default imder O. xm., rr. 12, 13* 

arrested in the English action. On a- motion by The affidavit of service of the writ was made by 

the Defendants for the release of the C. — the the solicitoi^s clerk who had served suchvmt: — 

Plaintiffs on such motion expressing their willing- Held^ by Butt, J., that service of a writ in rem by 

neas to cease proceedings in Holland and pay the a solicitor or his clerks and not by the marshal ae 
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n. PBACITICE—-ADiaBALTY— -continued. 

his substitute, was a valid service, and that the 

affidavit was sufficient The '* Sous " 10 P. D. 62, 

[54 L. J. P. 62, 52 L. T. 440, 88 W. B. 669, 

[6 Asp. U. C. 868 

^— Assessors — Judge differing from. 

See Sbip — (x>llision. 15. 
Damages — Commission for bail. 

See Ship — Collision. 3. 

- Jurisdiction — Action in rem for 

imder Lord Campbell's Act. 
See JuBiSDiCTiox. 

Jury, right to. 

See Practice — Trial. 4. 

Tender — Plea of, without payment into 

Court. 

See Ship — Salvage. 1, 

m. PE ACTICE — AMENDMEIIT — Pleadings- 
After Evidence put in — 0, xxviiL, r. 1.] Leave to 
amend pleadings ought to be graQted, even at the 
last moment, where it is necessary to enable the 
Court to finally dispose of the questions between 
the parties, if the applicant is acting bond fide and 
his opponent can be fully indemnified against any 
injury occasioned to him; but such leave is an 
indulgence, and ought only to be granted on 
terms. 

TUdesletf v. Marper (10 Ch. D. 393; 27 W. R. 
249) followed. Be Trufobt. Trafford v, 
Blanc - - 68 L. T. 498, 84 W. B. 66 

Bankruptcy petition — Joining parties. 

See Bankruptcy — ^Petition. 4. 

Coimter-claim — Claim for recovery of land. 

See Practice— Joinder of Actions. 2. 

Error in order — Order passed and entered — 

Costs. 

See Practice— Judgment. 3, 4. 
Parties. 

See Practice — ^Parties. 

Pleadings — ^Action for specific performance 

— Claim for damages.. 

See Specific Performance. 2. 

Bevising barrister's power of. 

See Parliament. 2« 7, 8. 

Valuation list — Notice of meeting of assess- 
ment committee. 
See Poor-rate. 5. 

Writ — Claim — ^Adding co-plaintiff— Stran- 

ger suing on covenant. 
See Husband and Wife — Separation 
Deed. 3. 

Writ — Claim for recovery of land joined 

with other claims. 

See Practice — ^Pleadings. 7. 

Writ — ^Indorsement — Claim for recovery of 

land. 

See Practice — Joinder of Actions. 1. 

IV. PBACnCTE— APPEAL— uipj?eaZ to House of 
Lords — Bankruptcy of Appellant.'] Where an 
appeal involves a question of uie appellant's 
status, the House wUl allow it to be proceeded 
with, notwithstanding the bankruptcy of the 
appellant. G. v. M. {<yr Gordon v. Merricks) 
[10 App. Cas. 171, 68 L. T. 398, 12 C. of S. Gas. 

[(H.L.) 86 (H.L., So.) 

2. — rr-.. CoAe stated under 12 <{; 13 Viet. c. 45, 



IV. PBACnCE— APPEAL— cont«nt«^ 

s. 11 — Supreme Court of Judicature Act, 1873, 
88. 19, 45.] An appeal lies to the Court of Appeal 
from the decision of the Divisional Court upon a 
case stated imder 12 & 13 Vict. c. 45, s. 11, on an 
appeal from an order of the justices to the quarter- 
sessions, it not being a decision of the Divisional 
Court on an appeal from petty or quarter sessions 
within the meaning of 8.'45 of the Judicature Act, 
1873, and it being an « order " within s. 19 of that 
Act HoLBORN Guardians v. Chbrtsey Guar- 
DiANB, 16 Q. B. D. 76 ; 54 L. J. M. C. 137 ; 

[88 W. B. 698 (C.A.) 

3. — — Costs — Note of Judgment of Court below,'] 
A decision on the construction of a will was 
reversed on appeal, but the Court, on the ground 
that it was not Aimished with any information aa 
to the reasons given by the judge for his decision, 
refused to make any order as to the costs of the 
appeal. i2e MoConnell. Saunders (or Sanders) 

V, McConnell 29 Gh. D. 76 ; 62 L. T. 80 ; 

[88 W. B. 869 (CA.) 

4. Costs — Variation on Point not adjudi- 
cated upon in Court below.] Unless a substantial 
variation is made in the order appealed from, the ' 
N fact that a substantial question has been raised 
will not of itself be enough to allow the question 
of costs to be gone into on the appeal. A varia- 
tion in an order on a point not adjudicated upon 
in the Court below is not sufficient to entitle the 
appellant to his costs. Games v. Bonnor 

[54 L. J. Ch. 617 ; 38 W. B. 64 (CA.) 

5. " Criming Cause or Matter " — Infor- 

mati(m hy Attorney-General to recover Penalty — 
Trial at Bar — Motion for New Trial on Ground 
by Misdirection and Misreception of Evidence — 
Notice of Motion — Judicature Act, 1873 (36 & 37 
Vict. c. 66) ss, 19, 47.1 By Brett, M.R., and 
Lindley, L. J., Cotton, L. J., doubting, an informa- 
tion at the suit of the Attorney-General to recover 
penalties under s. 5 of the Parliamentary Oaths 
Act, 1866, from a member of Parliament for voting 
without having taken the oath of allegiance re- 
quired by that statute, as amended by the Pro- 
missory Oaths Act, 1868, is not a " criminal cause 
or matter" within the meaning of the Supreme 
Court of Judicature Act, s. 47, and an appeal 
may be brought ftx)m any order or judgment 
therein of the High Court to the Court of Ap- 
peal: — ^By Brett, M.B., on the ground that the 
information is in its nature a civil proceeding, and 
therefore, that an appeal lies imder the Supreme 
Court of Judicature Act, 1873, s. 19 : — ^By Lind- 
ley, L.J., on the ground that even although the 
information may be to some extent of a criminal 
nature, nevertheless before the passing of the 
Supreme Court of Judicature Acts^ 1873, 1875, an 
appeal would have lain imder the Crown Suits 
Act, 1865 (28 & 2? Vict, c, 104), ss. 31, 34, 35, 
from a decision of the Court of Exchequer to the 
Court of Exchequer Chamber, and that the 
Supreme Court of Judicature Acts, 1873, 1875, do 
not take away any right of appeal existing be- 
fore the passing of those statutes. — Semble, by 
Brett, M.B., that even if the information could be 
re^urded as a criminal proceeding, nevertheless an 
appeal would lie, for by the Supreme Court of 
Judicature Act, 1873, s. 47, the right of appeal is 
taken away only in the case of indictments, of 
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crimiDal informations for indictable misdemeanors Held, that an appeal would lie as to the costs of 

filed in the Queen's Bench Division, and of such prior, though not as to tiie costs of such subse- 

criminal proceedings before justices. — An appeal quent, proceedings. Farrow v. Austin (18 Oh. D. 

lies to the Court of Appeal from any order or 58, 45 L. T. 227) followed. Be McClellan. 

judgment made or given by the Queen's Bench McClellan v, McClellan 29 Ch. D. 495,. 

Division either during, or afterwards with respect [54 L. J. Ch. 659, 52 L. T. 741, 88 W. B. 888 

to, a trial at bar of a civil proceeding, and whether [(CA.) 

or not the appeal is brought from a decision upon r^>-» t^ij-t- -t 

a motion for a new trial on the ground of mis- „^®- -— For Costs — Breach of Injunction,^ 

direction or wrongful reception of evidence; but Where the jurisdiction of a judge to inflict costs 

the appeal must be brought on by notice of «» ^ V^^y anses from his being guilty of breach 

motion, an ex parte application for a rule nisi to ?/ ^^ injunction or other misconduc^ an appeal 

the Court of Appeal being irregular. Attorney- "^ »» to ^^^^^ although the judge makes no order 

General v, Bradlaugh 14 Q. B. D. 667, except that the party shall pay costs.— TTttt v. 

[54 L. J. Q. B. 205, 52 1. T. 589, 83 W. E. 678, Corcoran (2 Ch D. 69) foUowed. Stevens v. 

r49 J P 500 (dK^ Metropolitan District Railway Company 

a n XT *' w.T.^ ' I */ .1 I [29 Ch. D. 60, 54 1. J. Ch. 787, 52 L. T. 882 

o. Cross Notice — Withdrawal of Appeal — ^ [38 W B 531 rGA.\ 

0. LViii., r. 6.] When a Respondent under Order ^ * * ^ ^ 

LVin., r. 6. has given notice that he will on the lo. For Costs— Discretion of Judge — 

hearing of an appeal contend that the decision of Acti(m dismissed fw want of Prosecution — 4 & 5- 

the Court below should be varied, and the Appel- Anne, c. 3, «. 23--i2 & 43 Vict. c. 59, ««. 2, 4 — 

lant subsequently witlidraws his appeal, such Bepeal with Qualification — BuUs of Supreme 

notice entitles the Respondent to elect whether to C(mrt, 1883, 0. LXV., r. 1.] The statutable right 

continue or withdraw his cross-appeal. If he of a Defendant to the costs of an action in the 

continues his cross-appeal the Appellant has the Chancery Division which had been dismissed for 

right to give a cross notice that he will bring want of prosecution was repealed by 42 & 43 Vict, 

forward his original contention on the hearing of c. 59, which repeals so much of 4 & 5 Anne, c. 3, 

the Respondent's appeal The " Beeswing." Parr as gives such costs, and though the practice in 

V. Owners op the ** Beeswing." 10 P. D. 18, accordance with such statutable right, and a9 

[54 L. J. P. 7, 51 L. T. 888, 83 W. B. 819, regulated by O. xxxni., r. 10, of the Chancery Con- 

[5 Asp. M. C. 335 (CA.) golidated Orders of 1860, was preserved by s. 4 of 

7. For Costs — Order on Solicitor personally 42 & 43 Vict. c. 59, yet O. lxv., r. 1, of the rules 

to pay Costs — JtwZtcafttre-4c<, 1873,«. 49.J Anorder of 1883 has changed such practice, so that the 

that the costs of an application at chambers on costs of a Defendant where such action has been 

behalf of a client shall be paid by the solicitor per- dismissed for want of prosecution are now in the 

sonally cannot be costs left to the discretion of the discretion of the judge, and therefore his order as 

Court within sect. 49 of the Judicature Act, 1873, to such costs is by sect. 49 of the Judicature Act, 

unless the solicitor has been guilty of misconduct 1873, not subject to appeal. Snelling v. Pulling 
or negligence, and, therefore, an appeal lies from [29 Ch. D. 85, 52 L. T. 385, 33 W. B. 449 (CA.) 
such order without leave as to whether there has n /^ 

been such misconduct or negligence.— Decision of l^* ^^ Costs— Special Leave— Judicature 

the Queen's Bench Division (11 Q. B. D. 373, ^c^» 1^73, s. 49.] Where an appeal from an order 

52 L. J. Q. B. 759, 48 L. T. 765, 31 W. R. 919, ^s to costs which are left by law to the discretion 

47 J. P. 630, 1883 Dig. col. 211) reversed. Be <>*' ^^^ V^^^^ is brought by leave of the judgo 

Bradford, Thursby & Farish 15 Q. B. D. 635, ^^^^^ t^^ 49th section of the Judicature Act, 

[58 L. J. Q. B. 65, 50 1. T. 170, 32 W. B. 238 1873, the Court of Appeal will still have regard 

a I? n * Aj ' • 4 *' At' r. to the discretion of the judge, and will not over- 

8- .-'^or Costs— Administration Action by ,^ .. ,^^ „„, ^^ ,, J g ' , ^„ „ ^;«ro«a«i 
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the costs of all proceedings in the Supreme Court, 

including the administration of estates and trusts, 12. From Judge of Assize — Judicature Act^ 

shall be in the discretion of the Court or a judge, 187.S, 8«.19, 29, 50.] The Court of Appeal has juris- 

applies, in the case of causes and matters pending diction to hear an appeal from a refusal of a judge 

on the 24th of October, 1883, when those rules of assize to grant liberty for the issue of a com- 

came into operation, only to the costs of proceed- mission for the examination of a witness abroad, 

ings taken on and after that day ; and the costs Mellor, Cunningham & Co. v. Royal Exchange 

incurred in proceedings taken in such causes and Shipping Co. Armstrong v. The Same. 
matters before that day, although not adjudicated [W. N. (1885) 172 (CA.) 

upon until afterwards, are not within that rule. 

In an action for administration by one of several 18. From Judgment by Default — Bules of 

residuary legatees, all the proceedings except those Supreme Cowrf, 1883, 0. xxxri., r. 33.] Although 

on subsequent further consideration were taken the Court ofAppealhasjurisdiction to hear a direct 

before Order lxv., r. 1, came into operation, appeal from a judgment by default, such appeals, 

though the costs were not adjudicated upon until will not be encouraged. The proper course for 

the order on further consideration which was a party against whom judgment has been given 

made afterwards : — by default is to apply to the judge who heard the 
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IV. FEAGTIOE— APPEAL— oonfrnuecZ. 

cause to set aside the judgment and to re-hear the 

•cause. Vint v. Hudspith (or Hudspeth) (No. 1) 

[29 Ch. D. 322, 54 L. J. Ch. 844, 52 L. T. 741, 

[38 W. B. 738 (C A.) 

14. Notice of — Service on Solicitor — Order 

ia pay Plaintiff instead of paying into Court — 
Continuance of Authority of Solicitor J] By order 
on further consideration the Defendant was ordered 
to pay money into Court, which was then to be 
carried to the credit of an action for administering 
the estate of a testator whose executrix was the 
Plaintiff in the present action. The Defendant 
went abroad without complying with the order. 
On appeal the order was varied by ordering the 
Defendant to pay the money to the Plaintiff, who 
was then to pay it into Court in the administra- 
tion action, such an order being capable of being 
better enforced against the Defendant's property 
than the order as originally framed. 

The notice of appeal was served on the De- 
fendant's solicitors, who stated that they had 
ceased to aot for him, but they were still his 
solicitors on the record : — 

Held, that as the order on further consideration 
had not been worked out, they still represented 
liim, and that service of the notice on them was 
^ood service. Whether the solicitors on the 
record do not continue to represent their client 
until the expiration of the time allowed for ap- 
pealing, quxre. Lady de la Pole v, Dick 

[29 Ch. D. 351, 54 L. J. Ch. 940, 52 L. T. 457, 

[38 W. B. 586 (CA.) 

16. Time — Originating Summons — Dis- 

■missal of — 0, LViii., r, 15 ; 0. L., r. 1 ; 0. ii, r. 1 ; 
O. LV,, r. 3 ; 0. Lxxi.^ r. 1 — Judicature Act, 1873, 
8. 100.] An originating summons taken out under 
O. Lv., r. 3, is a civil proceeding commenced other- 
Tvise than by writ in manner prescribed by a rule 
of Court, and is consequently an action within 
the definition of that word in sect. 100 of the Judi- 
tjature Act, 1873. Therefore an order made upon 
-such a summons is appealable at any time within 
one year from its date. Re Fawsitt. Galland 
•27. fiuBTON 30 Ch. D. 231, 64 L. J. Ch. 1131, 

[53 L. T. 271, 34 W. B. 26 (CA.) 

Bankruptcy. 

See Bankruptcy — Appeal. 

By person not a party — Residuary legatee. 

See Executor — Actions. 2. 

County court — ^New trial — Time. 

See County Court, 1. 

Divorce — ^New trial — Time. 

See Practice — Divorce. 8. 

From chambers. 

See Practice — Chambers. 5 — 1, 9, 10. 

Interpleader issue. 

See Practice — Interpleader. 

Municipal election petition — Special leave. 

See Municipal Corporation. 1. 

Poor-rate — Assessment committee — Sessions 

See Poor-rate. 1. 

Priw Council — Criminal appeal — Leave. 

See Colonial Law. 3. 

Security for costs of. 

See PBAoncifi— Costs. 20—22. 



IV. PBACnCE— APPEAL— ijon^muec?. 
Stay of proceedings pending. 

See Practice — Staying Proceedings. 
2—4. 

V. FBAGTICE — ATTACHMENT OF DEBTS— 

Examination of Garnishee — 0, XLJi.y r. 32 — 
0. XLV., r. 3.] A garnishee against whom an 
order absolute has been made and execution issued 
under O. XL v., rr. 3, 4, is a "debtor" within 
O. XLii.,r. 32, and the judgment creditor is entitled 
to an order for the oral examination of the gar- 
nishee touching his means. So held^ by Mathew 
and Smith, JJ. Cowan & Co. v. Carlill 

[52 L. T. 431, 33 W. B. 583, W. K. (1886) 76 

2. Judgment — Lapse of Six Years since — 

Garnishee Order to pay — 0. XLii., rr. 6, 8, 22, 23 
— 0. XLV.f r. 1.] A garnishee against whom 
proceedings under O. XL v. have been duly taken, 
may be ordered to pay to a judgment creditor a 
debt due from such garnishee to the judgment 
debtor, altliough more than six years have eEipsed 
since the judgment. Fellows v, Thornton 
[14 Q. B. D. 335, 54 L. J. Q. B. 279, 52 L. T. 389, 

[33 W. B. 258 

8. Money found on Prisoner — Retention of 

money hy Police after Conviction — Cvstodia legis 
— Attachment hy Judgment Creditor — 0. XLV., r. 1.] 
Money in the possession of a prisoner which is 
taken possession of by the police upon his appre- 
hension, and retained by them after his conviction, 
does not render the police debtors to the prisoner, 
and is not a debt due from them to the prisoner 
which can be attached by a judgment creditor of 
the prisoner by garnishee proceedings under the 
above rule. Bice v. Jabvis - 49 J. P. 264 

Charging order for costs — Garnishee sum- 
mons — ^Priority. 
See Solicitor — Lien. 5. 

Garnishee order served on drawer of cheque. 

See Banker. 3. 

VI. PRACTICE- ATTACHHEKT OF PEBSOK- 

Affidavit of Service — Notice of — Irregularity — 
0. Lii.y r. 4.] Re Whitham. Whitham v. Whit- 
ham - - - W. N. (1885) 176, 179 



2. 



Indorsement on Order — Order for Pro- 



duction of Documents — Service on Solicitor — 
Rules of Supreme Court, 1883, 0. XXXL, rr. 21, 
22, 23; 0. Jri//., r. 5; 0. lit., r. 4.] O. xli., 
r. 5, which requires any order to bear an in- 
dorsement warning the party bound by it of the 
consequences of disobedience, applies to an order 
for discovery of documents of which service on 
the solicitor is permitted. And a writ of attach- 
ment cannot be issued against a person who dis- 
obeys such an order unless the copy served on his 
solicitor bore the required indorsement. 

A party whose solicitor was served with such 
an Older without the required indorsement took 
out a summons for further time : — 

Heid (dissentients Lindley, L.J.), that he did 
not thereby waive the irregularity of the service. 

The decision of Chitty, J., reversed. 

The affidavit in support of a motion for attach- 
ment was not served with the notice of motion 
as it ought to have been under O. lh., r. 4, 
but was served two clear days before the day 
named in the notice of motion for moving the 
Court ; — 
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VI. FSACnCE— ATTACHMENT OF PEBSON— 

continued, 

Sdd, by Chitty, J., that this was not sach an 
irreorularity as made the notice invalid. Hampden 
V. Wallis (No. 1) 26 Ch. D. 746, 64 1. J. Ch. 88, 

[60 L. T. 616, 32 W. B. 808 (aA.) 

•^■r— Administrator — Default. 

See Administbatob. 4. 

— Contempt of Court — County Court sitting in 
bankruptcy. 
See County Coubt. 3. 

— ^ Proceedings in Divorce Court. 

See Pbacticb — Divobce. 2, 3. 

VXT. FBAOTICE— CHAUBEBS— J[(f/ournmene of 
Summons to Judge."] An adjournment to the 
Judge will not be granted unless an application 
is made to the Chief Clerk, at the time when the 
summons is heard by him, either for an adjourn- 
ment or for time to consider whether an adjoum- 

- rneUt shall be asked for. If no application is 
made to the Chief Clerk at the time, the order 
can' only be altered by means of a motion in Court 
to discharge it. — ^If an order is made against a 
party properly served in his absence, the result is 
the same as if, being present, he does not ask for 
an< adjournment. Time to consider whether an 

i- adjournment shall be asked for will be granted, 

- if an application for it is made at the hearing in 
; ft'proper case — as if only a clerk wlio is not fully 

instructed is present, or in a cotmtry case when 
reference to the country solicitor is necessary. 
Pbactice - - - W. N. (1884) 218 



2. 



Administration — Infants — 0. xr., rr. 3, 



10.] Discussion of the principles on which the 
Court will act in the exercise of its discretion 
under O. lv., r. 10, whether or not to make a 
general order for administration. Re Wilson. 
Alexandeb v. Caldeb 2t Ch. D. 467, 64 L. J. 

[Gh. 487, 38 W. B. 679 



3. Administration — Cestui que trust — 

Besiduary Legatee — Infant Plaintiff — Limited 
Accounts and Inquiries — Costs — Rules of Supreme 
Court, 1883, O. LV,, rr, 3, 4, 10 ; 0. Lxv.,r, 1.] 
A pa^ty interested in the estate of a deceased 
person, even though that party be an infant, is 
not entitled, as a matter of course, to an adminis- 
tration judgment at the expense of the estate. 
Having regard to Eules of Supreme Court, 1883, 
O. LV., r. 10, a party interested is only entitled to 
an administration judgment where there are ques- 
tions which cannot be properly determined except 
by an administration action ; but the Court has 
power under that rule to order a limited adminis- 
tration only, that is, to direct particular accounts 
and inquiries, if it sees that the questions can 
thus be properly determined, the object of the 
'rule being to prevent general . administration 
except in cases of necessity ; and the Court, in 
the exercise of its discretion as to costs imder 
O. Lxv., r. l,=will order the Plaintiff— if an infant, 
then the next friend — to pay the costs of any 
unnecessary or improper administration proceed- 
ings. 

Order of Kayj J., varied. 

In re Wflson {supra) considered. Re Blai^; 
Jones (or Pughe-Jgnes) v. Blake 29 Oh. D. 913, 
[64 L. J. Ch. 880, 63 L. T. 302, 33 W. B. 886(C.A.) 



Vn. FBACTICE— CHAMBEB8— conftntie<?. 

Administraiion — Chief Clerk — Juris' 



*• — 

diction — General Administration — 0. LF., rr, 4, 

15.] The proviso in O. lv., r. 15, that no judg- 
ment or order for general administration shall be 
made under r. 4 oi that order by the Chief Clerk, 
extends to orders for general administration of 
trusts constituted by deeid. Davidson v. Young 

[64 L. J. Gh. 747 

6, -: — Appeal from — Hearing Fee — Order as 
to S. G, Fees, 1884, Sched., art. 52.] The above 
article, which provides for the payment of a fee of 
£2 on entering or setting down a cause or matter 
for trial or hearing, does not apply to appeals from 
Chambers. 

Ex parte Hasher (ool. 319) distinguished. Ex 
parte Dudley. Re a Solicitob 38 W. B. 760, 

[W. N. (1886) 138 



6. 



Chief Cleric — Appeal from — Time — 



Companies Act, 1862 (25 d: 26 Vict. c. 89), ss, 98, 
124r-G, 0. 1862, rr, 31, 7^— Judicature Act, 1873 
(86 & 37 Vict. c. 66), s. 50—0. Lvm., r, 15.] 
Where the Chief Clerk had refused a sunmions 
by an official liquidator for rectification of the 
register, but no certificate had been drawn up, 
and the Chief Clerk had refused an application 
made three months afterwards to adjourn the 
summons into Court: — Held, by Bacon, V.C, that 
the Court would be guided by the analogy of the 
rules, which fix twenty-one days as the limit for 
appealing, and that the liquidator could not, by a 
fresh summ6ns, obtain the opinion of the Judge 
upon the Chief Clerk's refusal of the firet sum- 
mons. Re NoBWiCH Equitable Assxtbance Co. 
Bbasnett's Case (No. 2) - 61 L. T. 620, 

[33 W. B. 270, W. N. (1884) 228 

7. Chief Clerk's Certificate — Application 

to vartf — 0, LV., rr, 70, 71.] On an application 
upon the further consideration of an action for 
an extension of the time, under O, lv., r. 71, for 
applying to vary a finding in a Chief Clerk's 
ceribincate : — Heia, by Pearson, J., that tJie appli- 
cant should take out a summons for the purpose. 
Re Dove. Bousfield v. Dove 27 Ch. D. 687, 

[63 L. J. Ch. 1099, 33 W. B. 197 



8. Legacy Duty Act (36 Geo. 3, c, 52), 

8. 32 — Application under — Fund exceeding £1000 
— 0. LV,, r, 2, sufhss. 1, 4.] Re Babkeb (an 
Infant) - - - W. H. (1884) 287 

9. Motion to Discharge Order made in — 

Time — 0, Lvni,, r, 15.] Held, by Kay, J., that a 
motion made to discharge an order made in 
Chambers, more than twenty-one days after such 
order was pronounced, was too late, and must be 
refused with costs. Re Habdwidge 62 L. T. 40, 

[W. K. (1884) 204 

10. Motion to vary Order made in — Time 

— 0. LviiL, r, 15.] By an order made in Cham- 
bers upon the application of the Defendant (the 
executor) in an administration action, of which a 
creditor had obtained the conduct, taxation of the 
costs was directed, and an application of the 
funds in Court in payment, wiui liberty to apply 
in Chambers as to getting in an outstanding 
assex • 

Held, by Chitty, J., that this order, though 
final as to the rights of the creditor, was inter- 
locutory for the purposes of app^Jing, and within 
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the limit of twenty-one daya prorided by the 

above rule. Re Lewib. Lewis n. Lewis 

[U W. B. 40, W. v. (1886) ISG 

II. Sammont Jor Detemiiitalion of Quea- 

Uont at Uttie in Action — Bixlei of Supreme Court, 
1B83, 0. r.v., T. 10.] Except to the eilent to 
which Epecial proTiaiooa are raoAe by the ruiea, 
■8, for instance, by 0. xv., tlio Plaintiff in an 
action is not entitled to take out a. eununons for 
the determination of the questionB which are at 
isBoe in the action, and which will properly be 
decided at the trial. BoHTawtCK v. Banbford 
[28 Ch. S. 78, 04 L. J. Cb. 669, 33 W. S, 161 

Accounts and inquiries. 

See PRAcncB — Acoocirra. 

Admintstration — OriginatiDg ioramoDB — 

Costs. 

See BxBCUTOB— Actions. 5. 

AdnunistTation summona — Qnestioa of law. 

See LiuTATioHB, Btatdtes of. 9. 
Application for leaye to petition in fi/rmd 



See Practicb — Pauper. 



2. 



-~ ForecloiuTe — Accounts and iuquirieB. 
See MoBTOAOG — Poheclosobe. 11. 

- Infant — Order on trusleeB as to maintenance 

— Jurisdiction. 
See Infast. 7. 

- Originating BummoaB — Appeal — Time. 

See Paicnci — Apfbal. 15. 

- Payment out — Paichaae-mouey — Lands 



Title— Bridenco of-Coats. 

See Vbnuor akd Pubchabeb — Titlk. 8. y 
Testily order. | 

See Trustee Acts. 7. 
Vm. FSACTICZ— CBASOIHO OBSEBB (ud 
■ STOP OSDEES)— Jiyancttmi to retrain Tranefer 
ofSloek—NoUce in Lieu of Dittriagat— Married 
Woman— Ufidertaking an to Damaget—5 Vict. e. 5, 
u. 4, 5—0, sLVi., IT. 2—10.] A motion waa 
brought on behalf of a married woman for an 
injunction to restrain the Banh of England, tutil 
ftarther order, from permitting the tranefer of a 
sum of New 3 per Cent. Annuities, abiding in 
the names of the executors of a testator, and to 
which the married woman claimed to be beue- 
llcially entitled. An injunction was granted for 
a forteigbt on the usual undertaking of the 
married woman to be answerable in daio^es. 
The registrar refused to draw np the older on 
the sole undertaking of the married woman as to 
damage* :-~ 

Bad, by Pearson, J., that the sole undertaking 
of the married woman must be accepted. He 
Pbthnb - as L. I. 46S, W. IT. (IISB) 144 



IX. PBACnCE — COSTS — .^erion 6. 

ichieh coald not have been brought in Coaniy Court 
—Judgment for Sum wA ezceeainy £50 — O. LXV., 
T. 12.], By O, LXV., r. 12, in actions founded on 
contract in which the PluintifT recovers by judg- 
ment or otherwise a sum (exclusive of costs) not 
exceeding £50, he shall be entitled to no more 
ooate tliaa he would have been entitled to bad he 
brought his action in a county court, unless the 
Court or a judge otherwise orders : — Sdd, by 
Mathew and Smith, JJ., that this rule does not 
apply to actions which could not have been 
brought in a county court. Sivwoon e. Choss 

[14 Q. B, D. G3, H I, 3. Q. B. IT, 61 I. T. 601. 
[33 W. E. 136 

8. Action remiHed Jor Trtoi to Cmaiia 

Court— O. LXV., rr. 1, 4.] By O. LXT., r. 1 (Bnles 
of the Supreme Court, 1883), the costs of and in- 
cident to proceedings in the Supreme Court are 
to be in the discretion of the Court or Judge, sub- 
ject to a proviso where an action is tried with a 
jury. By rule 4 of the same Order, where an ac- 
tion is ordered to be tried in a county court under 
19 A W Vict. c. 108, 8. 2G, the coats of the action 
are subject to these rules to follow the event, 
unless by the registrar's certificate of the result of 
the triaJ, it appears that the county court judge 
was of opinion that the question ought lo be re- 
ferred to a judge of the High Court, in which 
case no coats are to be recovered unicts ordered 
by the Court or a judge. — Where an action has 
been ordered to be tried in a county court under 
19 & 20 Vict. 0. 108, R. 26, and has been so tried 
theie, the High Court retains its power under 
O. LXT., r. 1, of dealing with the costs of the ac- 
tion, notwitbstanding rule i of that order, and 
the abseoce in the registrar's certiflcate of any 
expression of opinion by the county court judge 
OS provided for by that rule. Ementt (or Emebt) 
V. Sandes - 14 a. B. ». 6, 84 L. J. ft. B. 82, 
[SI L. T. 641, 33 W. B, IBT (C.A.) 

3. - — CounteTa Feel — Sefreihers — Appeal — 



-Di»- 

r. 27 ys).} 



Novi 

crelion of Taxing Staiter—O. , 

ElKMNOTON I. FlTiHAVBICB (No. 2) ' 

[33 W. B. 911 (at p. 913), W. V. (18B6) 170 

4, CounieVe Feet — Befresheri — IHtcre- 

turn of Taxing Master— 0. Lsv., r. 27 (48).] The 
Taxing Master has a discretion, in the specifj 
circumstances of a case, to disallow refresher fees. 
SuiTH v. WiiXB - U L. T. 336, 34 W. B. 30, 
[W. V. (1886) IT8 

6. Coanler-fiaim — Set-off — Groet-ligai- 

dated demande — Form of Judgment — Cotte, uAsre 
b(dance under £20 u reoovered.'] In an action 
brought for a liquidated demand of £25 for work 
and labour, the Defendant pleaded a cross-liqui- 
dated demand as a counter-claim, and the jury 
found for the Plaintiff on the statement of claim 
for £22 8s 6d., and for the Defendant on the 
counterclaim for £9 138., and the judge at the 
trial directed judgment to be entered for the 
Plaintiff for £12 15s. 6d., with his costs. 

The Taxing Master allowed the Defendant full 
costs, and, on motion to review his taxation, the 
Exchequer Division declared the Plaintiff en- 
titled to bis full coats, and directed judgment to 
be entered that the Plaintiff do recover from the 
Defendant £22 8a. 6d. in respect of the causeof 
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IX. FBACnCE — COSTS — contintied. 

action in the statement of claim with costs, and 
that the Defendant do recover from the Plaintiff 
£9 138. in respect of the cause of action in the 
tK)unter-claim with costs ; that the said sums and 
costs so recovered should be set off, and the party 
in whosA favour there should be a balance should 
recover from the other such balance : — 

Held, reversing the order of the Exchequer 
"Division, that one judgment should be entered 
for the Plaintiff for £12 15«. 6cZ., and that the 
Plaintiff, having recovered less than £20, was 
entitled to no costs, the parties being resident in 
the same civil-bill jurisdiction. 

In such a case a true set-off is not deprived of 
its real character of a defence by being described 
-and pleaded as a counter-claim. Htan v. Fbaser 

[16 L. B. Jr. 253 (C.A.) 

6. Court Fees — " Entering cause or matter 

J<yr trial or hearing" — Bule ordering Justice to 
hear application for Summons — Order as to Su- 
preme Court Fees, 1884, Schedule 52.] Under the 
order as to Supreme Court Fees, 1884, Schedule 
52 — which directs that a fee of £2 shall be paid 
^' on entering or setting down, or re-entering or 
re-aetting down an appeal to the CJourt of Appeal, 
or a cause or matter for trial or hearing in any 
<50urt in London or Middlesex, or at any assizes " — 
such fee is payable though the matter for hearing 
•does not arise in an action, as in the case of a rule 
nisi against a justice under 11 & 12 Vict. c. 44, 
8. 5. Ex parte Haskeb - - 14 Q. B. D. 82, 

[54 L. J. M. C. 94 

7. Disallowance of — Belay — Solicitor — 

Administration — 0. Lxv., r. 11.] In an admini- 
stration action a delay of more than eleven years 
having occurred between the original order direct- 
ing the usual inquiries and the filing of the cer- 
tificate, Kay, J., under the above rule, referred 
the matter to a Taxing Master for inquiries, and 
directed him to make such disallowance of costs 
in respect of the delay as he might think fit, and 
to call on the solicitor having conduct of the 
action to shew cause why that disallowance should 
not be made. Furness v, Davis 51 L. T. 854, 

[88 W. B. 820, W. N. (1885) 14 

8. Bmble Costs— 5 & 6 Vict. c. 97—8 & 9 

Vict. c. 100, 8. 105 — 0. LXV.^ r. 1.] O. lxv., r. 1, 

■does not apply to costs which are given by statute 
as a matter of right. 

In an action brought for anything done in pur- 
suance of 8 & 9 Vict, c. 100, a successful Defen- 
dant is entitled to double costs as a matter of 
Tight. 

Judgment of Mathew and Wills, JJ., affirmed. 

Haskeb v. Wood - - 64 L. J. Q. B. 419, 

[83 W. B. 697, W. N. (1885) 116 (C.A.) 

9. Reference — Claim and Counter-claim 

for Debt — Arbitration — " Costs of cause, reference, 
<ind award, shall abide the event " — Award— Entry 
of Judgment — Costs where the Plaintiff succeeds 
-on Claim, and the Defendant on Counter-claim.'] 
A Plaintiff having claimed for goods sold and 
delivered, and for commission, and the Defendants 
having counter-claimed for moneys collected by 
the Plaintiff on the Defendants* account and for 
work and labour, the action was referred to an 
arbitrator under an order of reference whereby 
"** the costs of the cause, and the costs of the refer- 
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ence and award shall abide the event.'* The 
arbitrator found the issues on the claim in favour 
of the Plaintiff, and awarded him a sum of money 
in respect thereof, and found the issues on the 
counter-claim in favour of the Defendants, and 
awarded to them a sum of money in rei^)ect 
thereof. After deducting the sum found for the 
Plaintiff from the sum found for the Defendants, 
a balance of £97 was due to the Defendants : — 
Held, that the word " event ** in the order of 
reference must be construed distributively, and 
that judgment must be entered for the Defendants, 
who were entitled to the costs of the action, refer- 
ence, and award, but that the Plaintiff was en- 
titled to the costs of the issues found in his favour. 
— Baines v. Bromley (6 Q. B. D. 691) explained. 
Lund v. Campbell - - 14 Q. B. D. 821, 
[54 L. J. Q. B. 281, 33 W. B. 510 (C.A.) 

10. Reference of Cause and all Matters in 

difference — Costs of Action and reference to abide 
Event — " Event ** construed distributively.'] An 
action and all matters in difference were referred, 
the costs of the cause, reference, and award to 
abide the event i—Held, on the authority of EUis 
V. Desilva (6 Q. B. D. 521, 50 L. J. Q. B. 328), 
that the word " event " must be construed dis- 
tributively ; and that consequently, upon an award 
by which the arbitrator decided in the Plaintiff*8 
favour upon the claim in the action, but in the 
Defendant's favour upon a matter in difference 
not raised in the action, the Plaintiff was entitled 
to the costs of the action and the Defendant to 
the costs of the matter on which be had suc- 
ceeded. — Gribble v. Buchanan (18 C. B. 691, 
26 L. J. (O.P.) 24) not followed. Hawke v. Bbeab 

[14 Q. B. D. 841, 54 L. J. Q. B. 815, 52 L. T. 482, 

[88 W. B. 618 

11. Security for — Dismissal for want mf 

Prosecution — 0. jrxjrr/., r. 12.] The Plaintiff in 
an action having omitted to give notice of trial 
within the proper time, the Defendants moved 
under the above rule to dismiss the action for 
want of prosecution, or that the Plaintiff might be 
ordered to give security. The Plaintiff had failed 
to pay the costs of certain interlocutory proceed- 
ings, and there was evidence of his being in in- 
solvent circumstances, and that the action was 
really for his solicitor's benefit : — 

Held, that, as the Court had under the above 
rule, a discretion, under the special circumstances 
of the case, an order requiring the Plaintiff to 
give security might be made. Wilmott (or 
Willmott) v. Freehold House Propebty Ca 
(No. 3) - - 52 L. T. 743, 83 W. B. 554, 

[W. N. (1885) 77 (CA.) 

12. Security for Costs — Interpleader by 

Sheriff — Defendant in Issue liable to give Security 
for Costs.] In an interpleader issue directed upon 
an application by a sheriff, who has received a 
notice of a claim to goods seized by him under a 
writ of fieri facias in execution of a judgment, 
both the Plaintiff and the Defendant in the issue 
are really in the position of the Plaintiffs in an 
ordinary action, and, therefore, the Defendsmt in 
the interpleader issue may be ordered to give 
security for costs in any case in which a Plaintiff 
may be so ordered, and the rule, that a Defendant 
cannot be compelled to give security for costs. 
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does not apply. — \VHliam» v. CrotUnr) ("3 C. li. 
957) followed.— JJe(raoB(e v. Aynard (i C. P. D. 
221. S52) disCiuguisbed. Tuhlimsdn t. Land and 

FiBAHCE COBPORATION - - 14 Q, 3. D. B39, 

[531. J. Q.B.66I(C.A.) 

13. Securilij for — Married W/miiin eitiiiif 

without Holland or Next Friettd — No Se-paraic 
Eelale — Married Women't Property Act, 1882, g. 1, 
»uh-e. 2 — 0. ir/., T. 16.] A marriod wonmn boins 
■empowered by wet. 1, sub-soct. 2, of the Married 
Women's Property Act, 1882, to auc m e./pmt mie, 
may euo nithont her husband or a next friend, 
and cannot be ordered to give security for tbe 
costs of (he action, even although she have at the 
lime of action no separate eitatc, nnd Iben; be 
nothing upon which, if she fails, the DofoDdnut 
can issue aTftilnble execution. Itelawc (or Iswve). . 
Jacoh v. Isaac 30 Cta. D. 418, 64 1. J. Ch. 1136, 

[83 L. T. 478, 33 W. ». 846 (C.A.J 

14. Security /or— Harried M'omiin—A 

tioK to recover Separate Eetate — Joinder of Hi, 
band ai Co-Plaintiff^Married Women's Frnperhj 
Act, 1882, (, 1. Re Bobinbon. Pindar v. Robin- 
Boir - - - - W. K. (1BB6) 147 

10. Security for— Petitinaer out o/Jui 



*onl of the jui isdiclioD, erdered to give securily I'm 
the costs in the matter, and a balance, cbiimtid to 
be due to the Respondent- Be Corswali. 

[16 L. H. It. 144 

16. Security foi^—Plainti^ out nf Jarit- 

diclion — One of teveral Plaintive coming unlkln 
JuriedicHoa before Appeal.'] An notion was 
brought by a mercantile firm, nil the members of 
flihli^ were in America, against n firm nt Miin- 
chester. The Defendants put in a defiance nnd 
coimteT-olaim, and then applied to the Juil^e for 
an order for the Plaintiffs to give security for 
costs. The PlainliB^ filed an affidavit stating 
that tliev with other perlons carried on businesti 
at Manctesler, and that tbe firm there hnd iihbcIb 
amounting to £2000. The Judge refused Ihe ajj- 
plication. On Ihe appeal, the Plaintiffs prodnctd 
an affidavit stating that since theorderoneof the 
Plaintifis had come to Mancbesler for the purpose 
of carrying oa the action : — 

Seid, by the Court of Appeal, that Ihe nfHiInvit 
as to the property of the Plaintiffs in Englanti 
was ambiguous and was not sufficient to support 
the order in tho Court below. 

But held, that as one of the Plaintiffs hnd comfj 
to England since tho order was made, aUhou^i] 
for a temporary purpose, Ihe Defendants irere not 
entitled to security for costs, and therefore tlic 
order must be affirmed. 

Bedondo v. Cbaylor (* Q. B. D. i53) followed. 
Ebbard d. Gassier (or GAnsiKn) 2B Ch. D. 238, , 
[64 L. X Cb. 441, S2 L. T. 63, S3 W. E. 287 (C.A.) : 

17. Seearity for — Counter-daim — Ttr- , 

Jendo,ni oul of Juriidiction^ Where a claim and 
ccanter-claiDi arise oat of difiWreot matters, m 
that the cotuiter-claim is really in the nature of v. 
eroes action, the Defenilant, if he is residing out 
«f the jurisdiction, may be required to giro seen- | 
rity for the PJaintiff's cokIb of the counter-claim, ^ 
And, If the only dispute remaining arises on Ihe 
Oantei-claim, it is beyond doubt right that Le i 



! IX. FBACIICE—COSTB— cD)i[<i)uc(f. 
' should be so required. Detieion of Grove and 
Deninon, JJ. (53 L. T. 150) affirmed. Stkbh t. 
SACERDOTt - - - 19 (t- B. D. 423, 

[64 1. J. Q. B. 660, 63 L. T. 418 (O.A.) 

18. Security for— Trustee of Bankrupea 

Estate laing in his Oj^ctal Name — tnialreney — 
Bankruptcy Act, 1883 (46 4 47 Vict. c. 52), s. 83 
—■Bales of Supreme CanrI, 1883, 0. ,VF7/., rr, 4, 5.] 
A trustee of tlia property of a bankrupt brought 
an action in his ofltcjnl name, liia own name not 
being_ mentioned. The Defendants moved for 
security for costs on the ground of his insolvency, 
and of hia suing solely in his oificial name. Evi- 
dence was given that he had been Imnkrupt ten 
Jews previously, and had also compounded with 
his creditors four years before tlie action nos 
brought:— 

-Held, aSirming tlie decision of I'careon, J_ 
(53 L. J. Ch. 1105. 51 L T lt5 S2 W E. 1017, 
1884 Dig., ool. 339). that the ondence of the in- 
solvency of the Plaintiff was insnfftticnt; and 
that the fact of his suing solely m Lis ofhcial 
name was not a ground for ordering I im to give 

When 
official nai 

pointed, tho new truslee must obtain an order to 
continue the action, and give notice thereof to tho 
other parties, under O. xvu., rr. 4, 5. 

Whether a trustee in bankruptcy suing in his 
official name would, if insolvent, be ordered to 
give security for costs, gvare. 

DenstoH v. Ailitoa (L. R. 4 Q. B. 590, 3S L. J. 
Q. B. 254. 17 W. B. !>68) questioned. Pooi.et's 
Tbustee in Bankruftlt r. Whethau 

[28 Ch, S. 38, 64 I. J. Ch. isa, 51 L. T. BOS, 
[33 W. IL 428 (C.A.) 

18. Security foi — Trustee in Liquidation 

— JnsofwncH.] The Court will not requite secu- 
rity from a Plaintiff who sues as the truslee in a 
liquidation for tlie benefit of the estate, even 
I hough he be insolvent. 

Deiiston v. Askion (L. B. 4 Q. B. 590, 38 L. J. 

Q. B, 2S4, 17 W. E. 968) approved. Cowej.l t. 

Taylor - - 81 Ch. D. 34, 66 L. J. Ch. 92, 

[68 I. T. 483, 34 T, B. 24 



will be exeinpted from giving security for the 
cosls of the appeal becouse the casa involves a 
question of law which has not been previously 
considered by a Court of Error. 

Bourlie v. White Moss Colliery Compani/ (1 
C. P. D. 556) eiplained. Farbeii (or Faeham) v. 
Lacy, Mabtland, A Co. (No. 2) 28 Ch. D. 488, 
[64 L. J. Ch. SOS, SS L. T. SS, 38 W. B. set (C.A.) 

81. Security for Costs of Appeal— Dis- 

laissal of Appeal for want of Security.] Where 
iin order has been made for tlie Appellant to give 
seaurity for tho costs of an appeal, if he does not 
Rive it within a reasonable time, the Court will 
dismiss tbe appeal without giving further lime, 
unless there are extenuating circumstances. 

As a general rule a period of three months is 
more thnn a reasonable time. Washbcrk and 
MoEN Mancfactukino Co. u. Pattebsos 

[ae Ch, D. 48, 64 1. J. Ch. 643. 68 L. T. 706 
[S3 W. B. 403 (C.A.) 
M 
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22. Security for Costs of Appeal from 

Order for Security for Costs. Willmott v. Fkee- ', 
BOLD House Property Co. (No. 2) i 

[W. N. (1886) 66 (C.A.) \ 



PBAGTICE — COSTS — continued. 

- Action by debenture-liolderd — Insufficient 



28. 



Summons to stay Execution pending 



Appeal^ Where a eontributoiy of a con^pa^y 
was ordered to pay a certain sum of money to the 
liquidator, the contributory took out a summons 
to stay execution pending an appeal, and stay of 
execution was ordered upon tlie terms of his paying 
the money and £50 for costs into Court,* no order 
being made as to the costs of the summons to stay. 
The appeal was dismissed with costs, but no re- 
ference was made as to the costs of the stmmions 
to stay, and the Taxing Master disallowed the 
costs of that summons. On a summons to review 
the taxation, JBTeZcZ, by Bacon, V.C., that the con- 
tributory was ordered to pay the £50 into Court 
to satisfy such costs as the Court should think he 
ought to pay, and that the costs of the summons 
to stay, being caused by the appeal, must be paid 
out of the £50 in Court, and that the Court had 
jurisdiction at any time to make such order. Be 
Brighton Livery Stables Co. - 62 1. T. 746 

24. Taxation — Inspection of Documents — 

Discretion of Master — 0. Lxr.y r. 27 (xvii.) — Re- 
freshers — Witnesses ready hut not called — Second 
Opinion on Evidence.'] As between party and 
party no costs can be allowed in respect of notices 
to inspect documents, or of attendances for the 
purpose of such inspection, at the office of the 
solicitor to wliose client the documents belong. 
The discretion given to the Taxing Master by the 
above sub-rule (repeated from R. 8. C, 1875 (costs), 
sched. r. 15) applies only to taxation of costs as 
between solicitor and client. 

Brown v. Sewell (16 Ch. D. 517, 44 L. T. 41) 
explained. 

Held, also (1), that the fact that witnesses were 
not called was not of itself a sufficient reason for 
disallowing the costs of taxing their proofs and of 
service of subpcRnas on them ; (2) that refreshers 
should be allowed, but the Taxing Master should 
be at liberty to reduce the original fee if it, with 
the refresher, made too large a fee for the case ; 
(3) that the costs of taking counsers further opi- 
nion on evidence after the Defendant had put in 
a rejoinder should be allowed. Wicksteed v. 
Biggs - - 64 L. J. Ch. 967, 62 L. T. 428 

26. Transfer of Action — Motion for — 

Correspondence before Motion — 0. XLix., r. 1.] 
The Defendant in an action having applied under 
the above rule for the transfer of an action from 
one Judge of the Chancery Division to another, 
the Lord Cliancellor made an order directing the 
transfer and that the Respondent should pay the 
costs of the motion. Before the notice of motion 
had been given, the Defendant had written to the 
Respondent asking whether he would consent to 
the transfer, which he refused to do. In taxing 
the costs under the Lord Chancellor's order, the 
Taxing Master disallowed the costs of tliis cor- 
respondence : — Held, by Kay, J., on a summons to 
review the taxation, that the Taxing Master was 
right. Norton v. Fenwick .. 64 L. J. Ch. 632, 

[62 L. T. 841, W. N. (1886) 60 



estate — Priority. 

See Company— Debentures. 



1. 



Administration — Unnecessary or improper 
proceedings — Infant. 
See Practice — Chambers. 3. 

Administration action. 

See Execttor — Actions. 1, 3 — 7. 
Executor — Administration. 1, 5w 
Admiralty action. 

See Practice — Admiralty. 2 — 6. 

Appeal — Costs of. 

See Practice — Appeal. 3, 4. 

Appeal for costs. 

See Practice — Appeal. 7 — 11. 

Arbitrator's power over — Reference of "all 
matters in difference." 
See Arbitration. 3. 

Bankruptcy proceedings. 
See Bankruptcy — Costs. 

Bill of costs. 

See Solicitor — Bill op Costs. 

Case stated. 

See Justices. 2. 

Copyright — Innocent infringer — Notice of 
action. 
See Copyright. 2. 

Correction of error in order — Order passed 
and entered. 
See Practice— Judgment. 3, 4. 

Counsel — Appeal — Tlitrd counseL 
See Solicitor — Bill of Costs. 23. 

Cross-examination on affidavit — ^Produdioi 
of deponent. 
See Practice— Evidence. 2 — 4. 

Divorce — Variation of settlements. 
See Practice — Divorce. 12. 

Ejectment — ^Forfeiture by non-payment ofcz -« 
rent. 

See Landlord and Tenant — Rb-entby — "^g 
2. 

Foreclosure action. 

See Mortgage — Foreclosuse. 1, 11. 

Higher scale — City of London Court — Juri^^^- 
diction. 
See City of Lont)on Court. 

Interest on. 

See Interest. 1. 
Lands Clauses Act. 

See Lands Clauses Act. 5 — 1, 

Lis pendens — Vacating registration of— A] 
plication by person not a party. 
See Lis Pendens. 

New South Wales — Action of slander. 
See Colonial Law. 11. 

Non-payment of— Attachment for. 
See Practice — Divorce. 2. 

Partition action. 

See Partition. 1. 

Patent — Action for infringement* 
See Patent. 5, 10. 
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Payment into Oourtlby Defendant — Accept- 
ance by Plaintiff. 

See Practice — Payment into Court. 

3—5. 
^— Petition for supervision order — Sepamte ap- 
pearance of company. 
See Company — Voluntary Winding-up. 

8. 

Priority — Winding-up — Action by landlord. 

See Company — ^Voluntary Winding-up. 
7. 

— — Reference — Special referee — Consent of 
parties — Terms. 
See Practice — ^Referee. 

Security for — Divorce — ^Wife's Costs. 

See Practice — Divorce. 3. 

Security for — Multiplicity of actions. 

See Practice — Staying Proceedings. 
1. 

Security for — ^Remission of action to County 

I Court — " Visible means." 

See County Court. 7. 

' Settled Land Act — Sale by tenant for life — 

Mortgagees. 

See Settled Land Acts. 16. 

Solicitor's charge for. 

See Solicitor — Lien. 

Specific performance — Agreement for lease. 

See Landlord and Tenant. 2. 

■ Taxation — Action in forma pauperis — Soli- 
citor—Counsel. 
See Practice— Pauper. 2. 

-rr- Taxation — Oounsers fees — ^Witnesses. 
See Practice— Admiralty. 4. 

— ^ Trustee's costs and charges. 

S^e Trustee — Costs and Charges. 

Vendor and Purchaser — Possessory title — 

Proof of title in Chambers. 

See Vendor and Purchaser — Title. 8. 

i— ^ "Wmdin^-tip. 

See Company — ^Winding-up. 1 — 3, 11. 

X. FSACnOE—DISCOVEBY— DOCUMENTS— 

Affidavit-'-Sugiciency of — Interrogatory.'] After a 
Defendant has made a sufficient affidavit of docu- 
ments the Plaintiff will not be allowed to admi- 
nister to him a general roving interrogatory as to 
documents in his possession, the effect of which 
would be to compel the Defendant to make a fur- 
ther affidavit as to documents. 

There may possibly be cases in which, after a 
sufficient affidavit as to documents has been made, 
the Court will allow the Plaintiff to deliver an in- 
texroigatory as to some specific docuiuent or docu- 
ments, but whether this shall be allowed is a 
matter within the discretion of the Judge in each 
particular case, and, though his decision can be 
appealed from, the Court of Appeal will not 
readily reverse it. 

. Jone8 V. Monte Video Gas Cornpany (5 Q. B. D. 
556, 42 L. T. 639) explained. Hall v. Truman, 
Sanbuby, & Co. 29 Gh. D. 807, 54 L. J. Ch. 717, 

[62 I. T. 82, 686 (C.A.) 



. .2. — Documents held in right of Another, 
Production of, when ordered — Company — Volun- 



X. PEACTICE — DISCOVERY — DOCUMENTS— 

continued. 

tary Winding-up — Liquidator — Companies Act, 
1862 (25 & 26 Vict. c. 89), s. 1.55.] In an action 
on a promissory note, made by tho Defendant as 
security for the repayment of monoys due to the 
Plaintiffs from a limited comp;niy, thtj Defendant 
objected to produce documents relating to the 
matters in question in the action, being the 
banker's pass-book and directors' minute-book of 
tho company, on the ground that they were in his 
custody only as liquidator in tlic voluntary wind- 
ing-up of the company. The ,company had been 
dissolved before the application for the discovery 
of documents was made, but no resolution had 
been passed under the Companies Act, 1862, 
sect. 155, for the disposal of the documents be- 
longing to it: — Held, that the Plaintiffs were 
entitled to the inspection of tho documents, inas- 
much as the Defendant had them in his absolute 
control. — Decision of the Queen's Bench Division 
(15 Q. B. D. 7, 33 W. R. 751) affirmed. London 
AND Yorkshire Bank v. Cooper 

[16 Q. B. D. 473, 64 L. J. Q. B. 496 

8. Husband and Wife — Affidavit a« to 

Documents.'] A husband and wife sued as co- 
Plaintiffs in respect of an alleged breach of trust 
by the trustees of their marriage settlement. The 
wife had a life estate for her separate use, and 
sued without a next friend. An order was made 
that the Plaintiffs should file an affidavit stating 
" whether they or either of them " had in the pos- 
session or power "of them or cither of them," any 
documents relating to tho matters in question. 
They filed an affidavit admitting the possession of 
various documents, which they scheduled, and 
going on to say, " we have not now, and never had, 
in our possession, custody, or power, or in the 
possession, custody, or power of any other person 
or persons on our behalf, any deed, &c., other than 
and except the documents set forth in the said 
schedule " :— 

Held (reversing the decision of Bacon, V.CJ.), 
that the Plaintiffs. must be ordered to file a further 
and better affidavit, for that an affidavit relating 
only to documents in the joint custody of the hus- 
band and wife did not comply with the order, and 
that the order was right in requiring tiiem- to 
answer as to documents in the possession of either 
of them. Fendall v, O'Connell (No. 2) 

[29 Ch. D. 899, 64 L. J. Ch. 766, 52 L. T. 66S» 

[33 W. E. 619 (C;A.> 

4. Next Friend — Affidavit — 0. XXXL, 

r. 12.] The Court refused either to order the next 
friend of an infant Plaintiff to make an affidavit 
as to documents, or stay the action till he made 
such affidavit. 

Higginson v. Hall (10 Ch. D. 235) dissented 

from. Dyke v. Stephens (No. 1) 80 Ch. D. 189, 

[66 L. J. Ch. 41, 58 L. T. 661, 88 W. E. 982 

6. Opening settled Account — Allegations 

of Fraud — Bules of Supreme Courts 1883, 0. JIX., 
r. 6; 0. XXXI., rr. 12, 20.] Tho Plaintiffs em- 
ployed the Defendants to purchase goods, as their 
agents, at the lowest possible prices. The Plain- 
tiffs sued for an account, and in tlieir statement 
of claim alleged that the Defendants had pur- 
chased goods at prices higher than the current 
prices, and had secretly received from the vendors 

M 2 
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X. PBACTICE — DISCOVEEY — DOCUMENTS— 

contimied. 
allowances or commissions. The charges against 
the Defendants were stated in general terms, no 
particulars being mentioned. The Defendants 
denied the charges, and pleaded a settled account. 
The Plaintiflfs applied for production of docu- 
ments : — 

Seld, by Cotton, L.J., affirming thv decision of 
Bacon, V.C. (32 W. R. 311); du8enliente. Fry, 
L.J., that the Plaintiffs were not bound to give 
particulars of fraud under O. xix., r. 6, before 
obtaining discovery of documents : — 

Held, by Fry, L.J., that the allegations of 
fraud in the pleadings not being sufficient to 
enable the Plaintiffs to open a settled account, 
discovery ought to be refused until the allega- 
tions had been made sufficient. Whyte v. 
Ahrens - 26 Ch. D. 717, 54 L. J. Gh. 145, 
[50 L. T. 844, 32 W. B. 649 (C.A.) 

6. Privilege — Documents privileged in Pre- 
vious Action hy Plaintiff against a Third Party — 
O. XXX L, rr. 12-14.] An order having been made 
for discovery of documents by the Plaintiff in an 
action, the Plaintiff stated on affidavit that, among 
other documents relating to the matters in ques- 
tion in the action, he had in his possession certain 
documents partially prepared by his solicitors in 
an action previously brought by him against one 
D. (a person other tiian the Defendant) for future 
use in carrying on the said action, but which were, 
in fact, never completed or used owing to such 
action not proceeding in consequence of D.'s 
death, and that the whole of the said documents 
were of a private and confidential nature between 
counsel, solicitor, and client: — HeJdy that the 
documents were privileged from discovery in the 
action.— J5mZ/^A; v. Cwry (3 Q. B. D. 356, 47 L. J. 
.jQ. B. 352) followed. Peabce v. Foster 

£15 Q. B. B. 114, 54 L. J. 0. B. 432, 52 L. T. 886, 

[38 W. B. 919, 50 J. P. 4 (O.A.) 

'7. Privilege — Arbitration — Shorthand 

^Notes of Evidence and Arguments — Transcript, 
Production o/.] The corporation of P. took com- 
pulsorily some of B.'s land, and at an arbitration 
to ascertain the sum to be paid, B. claimed a 
right of way over other land to a river, and such 
alleged right had to be considered in regard to 
the sum to be assessed. 

B. employed a shorthand writer to take notes 
. of the evidence and arguments, and afterwards 
had them transcribed for his own purposes. 

Subsequently he brought an action for a man- 
datory injunction to compel the corporation to 
jsremovc materials which they had put on the land 
.•©ver which he claimed the right of way. The 
relevancy of the notes was admitted. On motion 
by the corporation for the production of the tran- 
. script, B. objected on the ground that it was 
privileged, as the notes were taken at his expense 
and in anticipation of other proceedings against 
the corporation : — 

Held, by Kay, J., that the transcript of the 
notes was not privileged, and that it must be pro- 
duced. Bawstone ((yr Bawstobne) v, Preston 
V.CQ3P0BATI0N 80 Ch. D. 116, 54 I. J. Ch. 1102, 

[52 I. T. 922, 83 W. B. 795 

'S. ,_ privileged Communications — Opinions 

-a/ Counsel — Bepmts of Sub-Committees.'] Upon a 

summons by the Defendant that the Plaintiflfe— 



X. PBAcncE— DiscoYEBY— DOCxrxEirrs— 

continued. 

the corporation — might bo ordered to produce the 
documents comprised in their affidavit of docu- 
ments : — 

Held, by Pearson, J., that the opinions of 
counsel with reference to these proceedings, 
whether taken before or after the commencement 
of the action, were privileged ; and the fact that 
the Defendant was a ratepayer and the opinions 
might have been paid for out of the parish ratep 
gave the Defendant no special claim to inspec- 
tion ; and also that minutes of the corporation 
and sub-committees appointed b^ them to report 
coDceming matters connected with the litigation 
were also privileged. Mayor op Bristol v. Cox 
[26 Ch. D. 678, 53 L. J. Gh. 1144, 50 L. T. 719, 

[38 W. B. 255 

Costs — Taxation — Discretion of Taxing 

Master. 

See Practice — Costs. 24. 
No notice to produce — Trial — Secondary 

evidence. • 

See Practice — ^Evidence. 10. 

Order for — Indorsement — Service on soli- 
citor. 

See Practice— Attachment op Person. 
2. 

Privilege— Solicitor. 

See Solicitor — Privilege. 

Stannaries Court — ^Winding-up petition. 

See Company — Cost Book Company. . 



Winding-up — Company's books. 
See Company — ^Winding-up. 
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XI. PBACnCE — DISCOYEBY — INTEBBOeA- 
T0BIE8 — Deposit — Security — Co- oumerskip 
Acti&n — 0. XXXI., r. 26.] A managing owner 
having brought a co-ownership action against his 
co-owners for an account to recover a balance, he 
sought to interrogate the Defendants, thirty-four 
in number, and to be dispensed from making the 
usual deposit. The Defendants contended that a 
deposit ought to be made in respect of each Defen- 
dant interrogated. The Court ordered a deposit 
of £5, and lOs. for each additional folio over five 
and no more. The " Whickham " 58 L. T. 286 

2. Discovery of Plaintiffs Evidence,! B. 

and N., two landowners in the parish of M., 
brought an action for a declaration that a piece of 
land formed part of M. Common, and to establish 
commonable rights thereover. N. sued as owner 
in fee of a beerhouse and three cottages, and the 
Plaintiffs pleaded the exercise of the rights 
claimed from time immemorial. The Defendant 
was the lord of an adjacent manor, and his de- 
fence was that the piece of land never formed part 
of M. Common, but was common land forming 
part of his own manor ; that if the Plaintiffs ever 
had any rights of common thereon such rights had 
been extinguished ; that some of the rights claimed 
could only be used in respect of ancient tenements, 
and that the beerhouse and three cottages in 
respect of which N. sued had no land held there- 
with. After the defence had been delivered the 
Defendant administered interrogatories to the 
Plaintiffs, asking in effect: — !. How long the 
Plaintiffs had been owners or occupiers of Uieir 
properties, and for what estates, what was the 
tenure thereof, and whether those lands were 
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XL PRACTICE ~ DIBCOVEBY — IVTEBSOOA- 

T0BIE8— con< iaued. 
vitbia the limito of any and what wHubiI or rc- 
piltod nmnore, and whether any such premiaea 
weie ancipot mesBaages, and whether the beer- 
houso Bud three cottagea ha<l any und wliat land, 
appurtcnunt thf^retu or held therewith. 2ndlj. 
Whether the Plftintiffa or their predeceasora iu 
title, as proprictore or occupiera of any landa in 
H., or under any other ulleg^ title, had exerciacd 
the rights claimed upon any and what parts of M. 
Comnan, or npon any and what part of the piece 
of laud in qnestion. 3rdly. Tho I'laintiCfs were 
Baked to set forth particulala of thuir eierciBC of 
nich rights, and whether the; did bo bj any 
license or in consideration of any and what pay- 
Blent. The I'laiuliffa objected to answer theae 
uttem^atoriea on the ground Ifaat they related 
exclosiTelf to their own title and to the evidence 
Ihey ahould adduce at the hearing. 

Upon a amnmooa tliat the PluintiCfa might bo 
ordered to roaka a suiBcicnt answer: — 

Held, by Knj, J., tliat the Plaintiff N. must 
answer so much of the firat interrogatory as asked, 
whether the beerhouse and cottagtahad any lands 
appurtenant thereto or held tlierewith, because be 
had not pleaded that tbey had, and the Defendant 
had pleaded that thty had not ; but that the rest 
of the interrogatories need not be answered, be- 
cause they were in effect directed to the discoTery 
(rf the evidence by wliicli the Plaintiffs intended 
to prove their case at the hearing. 

Ead£ V. Jacabi (3 Ei. D. 335) and Hfiffiiumn v. 
Foetm (L. E. * Uh- 673) explained. 
jMinndes v. Daviei (6 Sim. 4G8) diascuted from. ' 
On appeal by the Defendant thg question was 
Irft to the Judges of the Ourt of Appeal as arbi- 
trators to settle what parta of the interrogatoHea 
should be answered, and the Plalntift'e were 
directed to answerfuther parta of them. Biddeb ' 
V. Bbidoeb - 2B Cb. D. 29, H L. J. Ch. 798, 
[BlL.T.8ia,fi2L.T.4S9,3SW.B.aT2,TB2(C.A.) | 

S. ItixitSUnent Ansieer — Vina voce Ea- 

avdnaUon—O. xxxi., r. 11,] Under an order for , 
vivA <a>ee examination unilcrtbe above rule, where 
a person has omitted to anawer interrogutoiiea or 
bos answered them iusolliuienity, only auob an- | 
Bwer can be required as would have been suffi- , 
cient iJ originally given in writing. The coats of 
any examination exceeding theae limits must be 
paid by the party examining. So held, by Pear- 
son, J. LlTCHTIELD B. JONES (No. 2) 

[H L. J. Oh. 207, fil L. T. 672, 33 W. B. 351, 
[W. H. (1384) 213 

4, Lihd — Hatten ia Ittue — O. XiXT., 

T. 1—Compai-ison o/ Handicritiag]. lo order to 
prove that the Defendant was the writer of a 
Jiijellous letter, ho mav he iotetroguted as to 
whether oT not he waa the writer of another letter 
a^ddressed to a third peraou,— as leading up to s 
matter in issue iu tije cause, and tberefure relevant. 
Jones v. Kichabdb - - 16 Q. B. D, 139 

ft. Priirileged Coiammticatioa — AMieerto 

XniOTTogatory — Sugiciency of — Pro/euional Con- 
JideTiee — Solicilor and CUenQ The privilcte from 
disoovery resulting from profeaaional conQdence 
does not extend to facts communiL'ated by the 
solicitor to the client which oannut be the subject 
of a conMenlial communication between them, 



XL fBAOnCE — SracOTEBT — IHTEBROeA- 

TOBIEB continued. 

tven though anch facta have a relation to the cose 
fit the client in the action. 

A Plaintiff intetrogiited a Defendant as to 
\rhether interviews and correspondence had not, 
between certain dab?a, taken place between their 
i-eapective aolicitorB, and also between tlie Defen- 
ilaut'a aolicitor and a third person, in reference to 
iin agreement the specific performance of which 
it waa the object of the action to enforce. 

The Defeudant declined %a answer the interro- 
i.'alory, ao far as it related to commnnications 
Ijetween his solicitor and other peraona, on the 
<,-round that ho bad no per^nal knowledge, and 
the ool; information he had was derived from 
confidential communications between liim and his 
tolicitor in reference to bis defence in the action ; — 



[H L. J. Ch. 263, 61 L. T. 634, S3 W. B. 340 

fl. Suffickac'j of Aimnr — Privilege — 

IfnHrrs mllhta ServaiiW Kiuiirledge — Beporti^ In 
un action for damage cauaed by the negJigence of 
the Defendants or their servants iu the use of an 
iingine, whereby sparks, &c., escaped from the 
(jigiiie and set fire to tlie Plaintiffs* buildings, the 
Plaintiffs adtnintatered thia interrogatory: -"Have 
ihe Defrndants or any of their servants or agents 
»ny knowledge, information, or belief as to the 
t^use of the fire in respect to the happening of 
which thia action has been brought? If yea, sot 
out the same fully, with dates and all particulara. 
If any of the aaid servants or agents have com- 
municated to the Defendants such knowledge, 
infomiation, or belief, let the Defendants aet out 
(he substance of such commnnlcationa, vritli dates 
and all particulais." 

To tbia the Defendants answered; "Wo have 
no information at all on tlie subject, save auch as 

I ippoura in the reports set out in the aehedule to 

I our affidavits, tiled in this cause on 2eth May. 
and which by the judgment of the Divisional 

, Court of the 7th July were held to be privileged 

Irom production, which we decline to produce :" — 

Held, by MaUiew and Smith, JJ., a sufficient 

; anawer, bb a further or betttr answer could not be 

I pvcu without discloaing tlie contents of privileged 
reports made to tlie Defendants by their servanls, 
which reports the Defendants were not bound lo 

'. diacloae. Bolekain v, Fulter (10 Q. B. D. 161, 52 
L. J. Q. B. 12. 47 L. T. 724, 31 W. E. 235, 5 

- .\Bp. M. C. 20) (liatinguiahed. Tx>nddk. Tilbubt, 
iSD Southend Ry. Co. v. Kirs & Bandau. 

I [51 L. T. 600 

7. Title — Qaeetioiu ai to Defendantt.] 

Tbu Plaintiffs brought an action for an account of 

I coal worked by the Defendants under certain 
olosca of land, and an injunction to rcatrain any 

I further working, and by their statement of claim 
alleged that they were entitled to tbo minerals 
UQtier the said closes cl land. The Dofenitants 
! denied the Plaintiffs' title, but did not set up any 
I title in themselves. Tho Plaintiffs adminisleied 
interrogatories lo one of tho Defendant's firm, 
I requiring him (inter alifi) to sot forth " under or 
I by what, if any, conveyance, asaignmont, lease, 
' licence, or authority the Defendant firm claim to 
be eutilled to tho coal and roinerals underljiog 
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XL nAmiCZ — SIBCOTEBT — IHTXBBOOA- 

TOSIM— coniin "'■ f - 
thecloafisln qufatinii, giving tha dates and naicoa 
of pnriipH to iiiij smli mnveynnco, aBfligiiinent, oir 
Igue, and Iho numes of tiio person or respective 
penons from whom thcyiillc^ctliat the; obtained 
»nj audi lioonce or autliority, and giving tlie (iftk- 
oftnch licL'Dco or HuthorEt;, and sC&ting (vhethor 
tho samo 1«! in » ritins or not' The Defendanta 
objected lo nnewer ai;cli iutcnogiitor;, vhcroupon 
tho FlaiutilTs apiilicd for, and obtained an order 
for D further uDBuer, but tho order did sot direct 
lo what extent tho ailswcT should go ; — 

Seld, by Pcnr.-on, J., on motion to diaoharge 
tho oTiler, iliai tho order was right. Catlei b. 

SAMDVCROr'T Uttll K, TlLE, AND COI.LlEltY Co. 

[38 W. B. 977, W. V. (IBBB) 80 

Ab to Jocnmcuts. 

See PHAtTicE— DiscoTEHY— DocujiEsra. 

Nulhty oi' mari'inge. 

See PnAtTicE— Divor.cE. 6. 
Patent — R<i\ oontiou— Depoat. 

See Patent. 0, 
XtL FRAOTlCE—JilVORCE — Alimony— Perma- 
aetU — Alloittincs out iij Lanaiie'e Estate — Asiign- 
menl— 20 4 21 Viet. c. 85, g. 25.] On a decree for 
judicial aciaitatiou an orilct was made for payment 
of £60ayear to ibn wife as permanent alimony. 
The husband wa< tifterwanlB found lunatic by in- 

r'sitiOB, and bv ail order in Lunacy and Chaneerj- 
dividond ol' a auni of atoclc to wliieh he was 
entitled in a Clumccry suit were ordered to bt 
oanicJ to liis aci'nuut in the lunacy and £G0 
a year to be paid out of them to his wife in respect 
01^ hci alimony till furthoi' order. The wife 
agsigoed the annuity to a purchaser, who presented 
a petition in Luiiacy nud in tlie suit to have tht 
tmnulty paid to licr :— 

Udd, that the |iclition must he refused, on the 
ground that whoihor the imnuity was considered 
as alimony or as im allowance made to tlie wife 
by the Court in Lunacy, it was not aasignablc, 
Se Robinson - 27 Ch. S. 160, 63 I. j. Oh. 986, 
[61 L. T. 737, 33 W. B. 17 (C.A.J , 

2. Attachment — Contempt — Fayment of\ 

Cim(<.] a respuiLJent being In contempt for noii- 
obedieoce of an or.ier for restitution of conjugal 
rig^hts, the petitioner applied fur a writ of attach- 
ment BgaiDst liim -.—Hetd, affirming the decision 
of Hannen, P. (10 P. D. 72, 54 L. J. P. 2G, 33 
W. R. 370). tijiit hidoe Ihe passing of the Matri- 
monial Causi-a Ac:. 18S1, the writ could not be 
iMued notwithstunilrng th.it tue contempt existed 
prior to that Act :— Held, also, that the writ could 
not issuo for nou-p.ijment of coats. Application 
refused. Weldun h. Weldos (No. 2) 54 L. J. P. 

[60, 62 L. T. 233, 33 W. B. «7, 49 J. P. 617 
[(C.A.) 

3. Aitadi«vnl—Wi/e'» Cotti — SeenHly 

— Debtor! Act, lH(i;i.] Notwithstanding the pro- 
viaions uf the Uelnora Act, I8(J», a. liiiabond is 
liable to attachiiioiit if he does not find aectirity 
for hia wife's coat of auit. ListH v. Lynch 

[10 F. S. 1S3, 64 L. J. P. S3, 34 W. B. 47 

4. Datnagia — Paipnent into Court — Pro- 

eetiding$ under the Deblort Act.'^ The Court i 
having ordered damiigea to ba paid into the le- 
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gistry, mid prnceedings in default being imprac- 
tioable, as there was no one to itistitule them, the 
Court ordertd the dtmageB to be paid to the peti- 
tioner, he undertaking to pay them into Comt. 
Gyte v. Gyte and Moujbeaux 10 P. D. 1S6, 
[34 W. B. 47 

8. Evidence—Suit* of_ Nullity of Xar- 

riage and Diafolation of Mnrriage — Cro«s-(xami- 
nation a$ lo Adultery.] A suit hod been iuBtitn- 
ted for nullity of marriage by reason of impotence, 
and a cross-suit for diaaolution of mEunage br 
reason of adoltery : — Held, that, inUie flrat suit, 
the petitioner in that snit might be crnaa.«ianiined 
aj to lier improper intimacy with the eo-reapon- 
' dent in the crosa-suit. M. v. D. iNo. 2) 

[10 F. D. 17S, 34 W. B. 4B 

8. Inlerrogatoriei to Party lo Suit — 

Nullity of Marriage — JnriidieHott t^ Divoree 
Diviiijyn — Supreme Court of Judicature Act, 1873 
(3G iC 37 Vict. e. 60), n. 16, ia—Interrogaioriet 
necetiaTily eriiatnating — Felony,'] In a, kuit for 
nullity of mnrriage, the Court iiua power to give 
leave to administer ioterrogatoriea between the 
(jorties to tho suit ; for suits of that kind «ete 
lormerly within tlie jurisdiction of the Eccle- 
siastical Courts, which had power to allow in- 
tcrrogatoriea to be administered between the 
parties, and now all the jurisdiction of the £ccle- 
sioslical Courts aa to suits for nullity of marriage 
(including matters of practice and piooedore) iq 
vested in the Probate, Divorce, and AdmireJty 
Division. And, further, even if the power to 
allow interrogat^ricB to be administered between 
the parties did not otherwise exist, it would ba 
conferred upon the Probate, Divorue, and Ad- 
mimlty Diviaion by the Supreme Court <rf Judi- 
cature Act, 1873 ; for at the time of llie passing 
that slatnie tho Superior Courts of Compioo Law 
and the Court ofChanct ry had power to allow inter- 
rogatoiiea to be admiuist::red betwetp the parties 
to a suit ; and by aecc 16, all the juriadiction of 
those Courta, iucludiugthe ministirial powers and 
uutborities incident thereto, was transferred to 
und vested in tho High Court of Justice, and hv 
sect. 23 the jurisdiction Ironsferred lo the Bigh 
Court may {so far as regards proceduK and 
practice) tie eieieiacd in the same manner as it 
might have been exercised by any of the Courts 
whose jurisdiction has been transferred. — Leave 
to administer InlorrojiiatorieB ought not to be re- 
fused on the ground, that it is plain from the 
uuturu uf the case that tliey must necessarily 
criminate tlie party interrogated, who cannot 
Answer th^m witUout admitting that lie has been 
guilty of felony : he may, however, decline to 
iiuswer them. — A'em&ie, that inasmuch db proceed- 
ings for divorce and for other miitnuionlal caases 
are excluded from the operation of the Bules of 
the Supreme Court, 188a. by O. Lxvni., r. I {d), 
an application for leave to odminidlcr interti^^ - 
tories between the parties to a suit ought not to • 
bo made to a registrar of tlie Divorce Division; 
but it ought to be made in the Urst inat^noe to -^ 
oneof the Judges of the Court Habvey e. Love- - 
KIM (J. e. Haevet) 10 P. D. 132, 64 L. J, P. 1, -^ 
[33 W. B. 188 (CA.) * 

T. Intervention— ^■SA^ Viet. e. ]W,».T^ 

— '' Material Facts not brought before Ihe Caurt.'fZ. 
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JUL PRACTICE— BlVOBCE—ixm/iiiued. 

A wife sned for dissolution of marriage on the 
gromid of adultery and cruelty. The husband 
alleged that the wife had been guilty of adultery. 
At the trial a decree ntn for dissolution was mada 
Th^ husband applied for a new trial on the 
ground that fresh evidence had been discovered 
to shew the wife's adultery before the decree nisi, 
4md filed affidavits alleging facts not known at 
the trial which went to prove adultery. He ob- 
tained a rule nisi, but the rule was discharged on 
iffgument. The husband appealed. Immediately 
aftertrazds an uncle of the husband entered an 
i^pearance, as intervener, aud filed affidavits 
which were substantially the same as those used 
•on the application for a new trial. There was 
BotMng to shew that he was acting on behalf of 
or in collusion with the Respondent. The. wife 
moved to make the decree for dissolution absolute. 
This was refused, but leave was given her to 
move the Court to reject the intervention. The 
husband abandoned his appeal from the refusal of 
a new trial. After this the motion of the wife to 
reject the intervention of the uncle was heard by 
the president and refused. The wife appealed : — 
Seld, by the Court of Appeal, that the Act 
23 & 24 Vict. c. 144, sect. 7, authorizes intervention 
by any persons where material facts have not been 
brought before the Court, whether by intention 
or through accident. Whether where the Peti- 
tioner, after the decree nisi, is guilty of conduct 
disentitling him or her to have the decree made 
absolute, the right to intervene is confined to the 
Queen's Proctor, quasre : — Held, that the words 
•* not brought before the Court," mean, not brought 
before the Coiurt at a time when the Court can 
act upon them for the purpose of seeing whether 
a decree nisi ought to be made, and that the 
bringing them before the Court on an application 
for a new trial is not bringing them before the 
Court within the meaning of this clause, so as to 
prevent an intervention. Whether the rules as to 
granting a new trial on the ground of fresh evi- 
dence discovered shewing misconduct in the 
petitioner are the same as in a case between 
ordinary litigants, qitasre. Where a Respondent is 
jubt entitled to a new trial, intervention on the 
ground of fresh evidence as to acts prior to the 
decree nisi will not be allowed if the intervener 
is ilierely acting on behalf of and in collusion with 
the Respondent ; but the fact that he is- a near 
^relative of the Respondent is no ground for re- 
jecting the intervention: — Held, therefore, that 
in the present case, the facts alleged being un- 
doubtedly material, and the affidavits making a 
<sase which shewed that there was ground for 
investigating them, the intervention had rightly 
■been allowed. Howarth v. Howarth 

[9 P. D. 218, 51 L. T. 872 (C.A.) 
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New Trial — Application for — Time 



Jot appealing— 23 & 24 Vidt c. 144, «. 2; 3Q& 37 
Vict. c. 66, s. 16; 38 & 89 Vict. c. 11 s. 18 ; 44 <fc 
45 Vict, c. 68, 8. 9.] An appeal from a decision 

•of a Judge of the Probate Division granting or 
Tefusing a new trial in the Divorce Court mast 
be made within fourteen days in accordance with 
the Divorce Court Act, I860 (23 & 24 Vict. c. 144), 
fi. 2. Ahieb V, Ahier - - 10 P. D. 110, 

[54 L. J. P. 70, 52 I. T. 744, 88 W. E. 770 (C.A.) 



yTT. PRACTICE— DIYOBCS—^onf in Hed. 

9. Restitution of ConSufjal RightM — 

Service of Petition— Jurisdictim.'\ The Court 
has no power to allow service abroad of a petition 
for restitution of conjugal rights. Chichester t\ 
Chichester - - 10 P. B. 186, 34 W. E. 65 

10. Sequestration — Previous Writ of 

Attachment— Personal Service.'] The Respondent 
in a suit for restitution of conjugal rights was 
evading service of the decree, and an order as to 
custody of children. The Court, though she was 
not abroad, ordered a writ of sequestration to 
issue, without a previous writ of attachment or 
personal service of the decree or order. Allen 
«. Allen - - 10 P. L. 187, 54 L. X P. 77 



11. 



Settlements — Variation — Nullity of 



Marriage.] A marriage having been annulled^ ^ 
the Court ordered all the property of the alleged 
wife to be reconveyed to her freed from the trusts 
of the settlement upon the alleged marriage. A. 
r. M. (or Addington v. Mellor) 10 P. D. 178, 

[54 L. J. P. 81, 33 W. E. 288 



12. 



Settlements — Variation — Costs of 



Suit.] A marriage had been dissolved at the suit 
of tue husband. By the marriage settlements 
the wife had certain interests in her husband's 
property, and had aloo power to appoint a portion 
of her own property for the benefit of any husband 
she might marry after the death of her late 
husband, and for the children of that marriage. — 
She and her husband had at present about £400 
a year each, but she was entitled to reversionary 
property of great value, and was liable to pay the 
costs of the suit. — The Court gave half of the 
wife's reversionary income to the husband for 
himself and the two children of the marriage, and 
Held, by Hannen, P., that her interest in her 
husband's property must be extinguished, ancf 
that her powers of appointment in favour of a 
future husband and children must not take effect 
until after the death of her late husband : — Held, 
also, that in varying the settlements the Court 
must not take into consideration in her favour 
that she has to pay the costs of the suit. Noel 
V, Noel - - 10 P. L. 179, 54 I. J. P. 78, 

[83 W. E. 552 

Alimony — Order for payment of—" Debt or 

liability " provable in bankruptcy. 
See Bankruptcy— Proof. 2. 

Damages — Condonation. 

See Husband and Wipe — ^Divobcjb. 1. 

Xin. PEACTICE — ECCIESUSTICAI — Parti- 
culars — Criminal Suit] In a criminal suit con- 
taining charges of misconduct against a clerk in 
holy orders, an order wtis made after the close of 
the charges. Such particulars should as a rule 
be applied for on the admission of articles. 
Bishop op Salisbury v. Ottley - 10 P. D. 20 

XIV. PEACTICE— EVIDENCE — Affidavit— Con- 
sul refusing to administer Oath.] Where by 
German law a Briti^h consul is not allowed to 
administer an oath, the affidavit may bo sworn 
before a German judge. In the Goods or 
Fawcus - - 9 P. D. 241, 54 I. J. P. 47, 

[83 W. E. 828, 48 J. P. 748 



( 335 ) 



COMPLETE ANNUAL DIGEST 



( 336 ) 



XIV. PRACTICE— EVIDENCE— co»^inti€<2. 



2. 



Affidavit — Cross-Examination — Pro- 



dtustion of Deponent — Expenses — Uttles of Supreme 
Court, 1883, O. xxxviL, r. 21 ; 0. xxxviJL, r. 28 
—15 <fc 16 Vict, c. 86, 88, 38, 41.] The direction 
in O. xxxvui., r. 23, of Rules of the Supreme 
Ck)iirt, 1883, that the party producing a deponent 
for cross-examination shall not be entitled to 
demand the expenses thereof in the first instance 
from the party requiring such production, taken 
in conjunction with O. xxxvn., r. 21, of the same 
rules, which provides that evidence taken subse- 
tjuently to the hearing or trial of any cause or 
matter shall be taken as nearly as may be in the 
same manner as evidence taken at or with a view 
to a trial, is nut confined to the cross-examination 
of the deponent before the Court at the trial of 
tt the action, but applies also to a cross-examination 
before the Chief Clerk in Chambers or before an 
examiner. So held, by Chitty, J. Backhouse v. 
Alcock - - 28 Ch. D. 669, 64 L. J. Ch. 842, 

[52 L. T. 342, 83 W. B. 407 

8. Affidavit — Cross-Examination — Ex- 

penses of Deponent — Rules of Supreme Court, 1883, 
0. xxxriL, rr. 9, 13, 20, 21 ; O. xxxtiil, r. 28.] 
Plaintiff after judgment in an administration 
action having obtained an order for cross-exa- 
mination of Defendant (the executor) upon his 
affidavit, in answer to inquiries directed by the 
judgment, denying possession of any part of the 
testator's estate, Defendant declined to attend 
before the examiner until Plaintiff had paid his 
expenses. Plaintiff having subsequently served 
Defendant with a subpoena, moved that he be 
ordered to attend at his own expense : — 

Held, by Chitty, J., that it was open to the 
Plaintiif to combine the two methods of pro- 
cedure, and that the Defendant was bound to 
tproduce himself at his own expense for cross- 
examination; and further, that regarding the 
Defendant as a deponent whose attendance was 
required for cross-examination, the penalty im- 
posed by O. xxxviiL, r. 28, of having his affidavit 
rejected did not relieve him from the obligation 
to attend at his own expense. Be Baker, 
CONNELL V. Baker - - 29 Ch. D. 711, 

[54 L. J. Ch. 844, 52 L. T. 421 

4. Affidavit — Cross-Examination on^ he- 
fore Trial — Expenses of Production of Deponent — 
0. xxxvii.^ r. 22 ; 0. xxxvui., r. 28—15 & IG 
Vict, c, 86, ss. 38, 41.] The effect of O. xxxviir., 
r. 28, taken in conjunction with O. xxxvii., r. 22, 
is that the expenses of production of a witness 
for cross-examination upon affidavit before a trial 
must be borne in the first instance by the party 
producing such witness. So held, by Kay, J. 
Mansel v. Clanricarde. Mansel v. Norton 

[54 L. J. Ch. 982, 53 L. T. 496, W. N. (1886) 129 

5. Affidavit — Cross-Examination on, he- 
fore District Registrar — 0. xxxviu.,r. 1.] Lumb 
V, OsBURX - - - W. N. (1884) 218. 

See also, Pye v. Pye. W. N. (1886) 174 

6. Affidavits — Taking off File — Irregu- 
larity — Illiterate Witness — 6. xxxviiL, r. 13.] 
Three affidavits made by the Defendant, an illite- 
rate person, were sworn with the usual form of jurat 
not containing the certiticate required by the 



XIV. PRACTICE— EVIDENCE— con^tnuecf. 

above rule. The managing clerk of the Defend^ 
ant's solicitor deposed that he had prepared the 
affidavits from the Defendant's personal instruc- 
tions, that he carefully read them over to him be- 
fore ^they were sworn, and that the Defendant 
appeared perfectly to understand them. No 
statement was made, however, that the affidavits 
were read over in the commissioner's presence. 

Held, by Kay, J., that there was no sufficient 
evidence that the affidavits were read over to and 
appeared to be perfectly understood by the de- 
ponent within the meaning of the above rule, and 
that they nuist be taken off the file. Be Long- 
stapfe (or Loxgstapp). Blenkabn (oB Blenk- 
habn) v. Loxgstaffe - - 54 L. J. Ch. 516» 

[52 L. T. 681, W. N. (1884) 216 



7. 



Commission to examine Witnesses- — 



Abroad — Rtdes of Supreme Court, 1883, O. xxxvii., 
r. 5.] Where it is sought to have a material wit- 
ness examined abroad, and the nature of the case 
is such that it is important that he should be 
examined here, the party asking to have him 
examined abroad must shew clearly that he can- 
not bring him to this coimtry to be examined at 
the trial. Lawsos v. Vacuum Brake Co. 

[27 Ch. D. 137, 54 L. J. Ch. 16, 51 L. T. 275, 

[33 W. B. 186 (CA.) 

8. Examination before Examiner — Ad- 
journment after Depositions signed — Poujer to 
recall Witness — 0. xxxviL, rr. 12, 45.] After a 
witness has been examined before an examiner of 
the Court and his depositions have been signed, 
the examiner has power to adjourn the examina- 
tion, and the witness may be recalled and ia 
bound to attend on notice that his attendance is 
required. Ex parte Offor. Be Metbofolitan 
(Brush) Electric Light & Power Co. 

[54 L. J. Ch. 253, 51 L. T. 816 






9. 



Further Consideration — Affidavit not 



mentioned in Chief Clerk^s Certificate — 0, xv.'] 
In an action the proceedings in which had been 
carried «n under an order made in pursuance of 
O. XV., and where there had been no trial, Kay, J.^.^— - 

on further consideration of the action, allowed an 

affidavit which had not been before the Chiet^ 

Clerk, and was therefore not mentioned in his 

certificate, to be read. Be ]\Iichael. Dessau v — 
Lewik - - 52 L. T. 609, W. N. (1885) 104r 

10. Trial of Action — Document — No- 
Notice to Produce — Secondary Evidence."] On the 

twelfth day of the trial of an action the Defen- 
dant stated, in cross-examination, that he had 
been advised by I., an engineer (one of his wit- 
nesses) as to his patents, and that he had received 
from him a written report. The Plaintiff, who 
had not required from the Defendant an affidavit 
of documents, thereupon, by leave, gave notice lo 
the Defendant to produce the report on the follow- 
ing day. This not having been done, the Plain- 
tift"'s counsel, upon the close of the Defendants' 
evidence, asked leave to recall I. or the Defendant 
to ask what were the contents of the report, or 
that I. might produce a copy of it. North, J., 
refused leave, on the ground that proper notice to 
produce the report had not been given. Sugg v. 
Brat - - 54 L. J. Ch. 132, 51 L. T. 19i- 
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Administration — ^Msuried woman entitled to 

small share. 

See Husband and Wife — Wife's Pbo- 

PERTY. ] . 

Application to stay proceedings pending 

appeaL 

See Pbactice — Staying Pboceedings. 4. 

Boiikruptcy proceedings. 

See Bankruptcy — Evjdence. 
Bankruptcy — Examination. 

Call — ^Affidavit in support of. 

See Company— Contributory. 4. 

Commission — Refusal of, by Judge of assize 

— Appeal. 

See Practice — ^Appeal. 12. 

Costs — ^Witnesses ready but not called — 

Second opinion on evidence. 
See Practice — Costs. 24. 

Default of pleading — Motion for judgment 

on. 

See Practice — ^Motion for Judgment. 

■ Examination — Insufficient answer lo inter- 
rogatories. 

See Practice — Discovery — Interroga- 
tories. 3. 

Garnishee — ^Examination of. 

See Practice— Attachment of Debts. 
1. 

Service of writ out of jurisdiction. 

See Practice — Writ. 3, 4, 10. 

Suits for divorce and for nullity — Cross- 
examination as to adultery. 
See Practice — Divorce. 5. 

Unwholesome meat — Condemnation by jus- 
tices. 
See Public Health Acts. 18. 

Winding-up. 

See Company — Winding-up. 4 — 7. 

Witness in bastardy proceedings. 

See Bastardy. 3. 

XV. PBACTICE— INJUNCTION— 068<mc<ion to 
Watercourse — Judicature Act (Ireland), 1877, 

«. 28.] In an action to recover damages for ob- 
structing a •watercourse, and for an injunction, the 
Plaintifls obtained a verdict for nominal damages. 
The Defendant having continued the acts of ob- 
struction complained of, the Court granted an 
injunction. Form of order. Agnew v. M'Dowell 

[14 L. B. Ir. 445 

2. Undertaking as to Damages — Enforce- 

Ttient — Mistake in Laio — Discretion — Married 
Women's PropeHy Act, 1882 (45 & 46 Vict, c. 75), 
«. 12.] Where an injunction has been wrongly 
granted, an undertaking as to damages given by 
the Plaintiff is equally enforceable whether the 
mistake was of law or of fact, and in such a case 
the Court has no discretion to refuse an enquiry 
as to damages, unless the damages alleged would 
be too remote if the Defendant were suing in 
respect of them upon a breach of contract. 

In such a case the above section will not pre- 
vent a husband-Defendant from enforcing an , 
undertaking by a wife-Plaintiff. A married j 
woman who has given an undertaking as to j 
damages since the above Act, will b^ dealt with ' 
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on the same footing as that on which a niamed 
woman's next friend who had given such an 
undertaking would have been dealt with before 
the Act. 

An ai-my surgeon, living apart from his wife,, 
was under orders to sail for Egypt, and proposed 
to take some of his children with him. The wife 
obtained an injunction to resti*ain him from sa 
doing, the Judge considering that he would be. 
acting in contmvention of the separation deed 
between them, but the Court of Appeal dissolved 
the injunction. The husband applied for an 
enquiry as to damages occasioned to him by the 
injunction; in enforcement of an undertaking as 
to damages given by the wife, alleging loss of free- 
passages to Egypt for the children, loss of pay, 
and expenses caused by his stay in London. 

Held^ by Pearson, J., that the enquiry must be^ 
granted. Hunt v. Hunt (No. 2) 64 L. J. Ch. 289^ 

[W. N. (1886) 24S^ 

Breach— Costs — Appeal. 

See Practice — Appeal. 9. 

Claim for — Service of writ out of jurisdic- 
tion. 
See Practice — Writ. G, 7. 

Disobedience to— Corporation. 

See Practice — Sequestration. 

Bestraining transfer of stock — Undertaking. 

by married woman. 

See Practice— Charging Orders. 

XVI. PRACTICE— INTEEPIEADEE— ^|)jpeaZ— 

Judge finally disposing of ichole Matter — Supreme 
Court of Judicature Act, 1873 (36 & 37 Vict. c. 66), 
s. 19 — Rules of the Supreme Court, 1883, 0. XL., 
r. 5 ; 0. LVIL, r. ^.] When an interpleader issue 
has been tried by a Judge and a jury, and upon 
the finding of the jury the Judge has, under 
O. Lvn., r. 13, pronounced judgment disposing of 
the whole matter of the interpleader proceedings, 
but has given leave to appeal, a party to the issue 
who is dissatisfied with both the finding of the 
jury and the judgment of the Judge may appeal 
under O. XL., r. 5, to a Divisional Court of the 
Queen's Bench Division, and under the Supreme 
Court of Judicature Act, 1873, s. 19, from that 
Court to the Court of Appeal. — Semhle, that Bur^ 
stall V. Bryant (12 Q. B. D. 103, 49 L. T. 712, 32^ 
W. R. 495, 48 J. P. 119) was wrongly decided. 
Robinson v. Tucker 14 Q. B. D. 371, 63 L. J. 
[Q. B. 317, 50 L. T. 380, 32 W. E. 697 (C.A.) 



2. 



Appeal — Trial of Issue— Appeal from 



Judgment — Judicature Act^ 1873, s. 19.J Where 
it sought to impeach the judgment of a Judge on 
the trial of an interpleader issue with respect only 
to the finding of the facts or the ruling of the 
law, and not with respect to the final disposal of 
the whole matter of the interpleader proceedings^ 
an appeal will lie from such judgment under 
sect. 19 of the Judicature Act, 1873, as it will 
from any other judgment or order of a Judge. 
Dawson v. Fox (or Fox v. Smith) 14 Q. B. D. 377, 

[54 L. J. Q. B. 299 (C.A.) 

3. Appeal — Summary Decision at Cham- 
bers — Appeal from Queen's Bench Dicision to 
Court of Appeal — Common Law Procedure Acty 
1860(23 (t- 24 Vict. c. 126), *:. \1— Appellate Juris- 
diction Act, 1876 (39 & 40 Vict, c, 59), s. 20— 
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0. LVii., TT. 8, 11.] By tho combined operation of 
tbc Common Law Pcuceduro Act, ItJtiO, a. IT, and 
of the Appellate Jurisdiction Act. 1ST6, s. 20, no 
appeal lies Co the Court of Appeal from a decision 
ot' the Queen's Beueh Division npon an appeal 
from the Bnmmaiy deciaiou at ChambrTB of BQ 
interpleader aununons, and rule II of the Rales 
of the Supreme Court, 1883, O. ltii., does not 
confer any power to give leave to ftpp<-ul. Water- I 
HOCHE V. Gilbert IS Q. B. D. MS, M L. J. «. B. 
[»0,e3I. T. TSlCaA.)' 

Becuiity tor costa. 

See PiiACTici!— Costs. 12. 

xvn. FBA(rnoE — joiudeb of actions— 

Becovery of Laiid — Amendiaeiit~~0. xvtll., t. 2: 
O. XXVIII., r. 1.] An agreement for tenancy 
having failed, an action vaa brought to recover 
the land, and the Defendant nho hiid entered into 
pnBseotioD, set up the agreemeut as a defence. | 
The PlatDtilT huving brougbt a tummons for ' 
leave to amend the indotsement on the writ by 
olaiming a valuation, which he alleged tho De- | 
fendant had ugreed to pay on enturitig into pos- 
seasiun of tlie land, but hod not paid : — Keld, by 
Bacon, V.-C, that tlie Plaintiff liad a right to 
claim the valuation undei the agreement as an 
alternative, in case he failed in recovering the 
lunit, and that the amendment should be allowed. 
BnsiiBiuxiKE (or Kosbrooee) v. Fari.et 

[H I. J, Oil. 1079, SS L. T, 078, 93 W. B. 667 

2. Reixvexy of Land — CSjunterrfaiin — 

Jsstw joined — Ameiidnitnt — O. xviiL, r. 2 ; 
0. XXVIII., rr. 1, 3.J In an action for specific 
petforuaace of an agreement for a lease and to 
bnild a house, issue tiad been joined, the plead- 
ings shewed no real diepula benreen the parties, 
and the aetion had heen set down for trial. 
The PlaintiQ' had taken posBOHHlun under tlie 

Held, by Bacon, V.C, that leave onght not to 
be given to the Defendant to amend his counter- 
claim by adding thereto a claim fur recovery of 
the land agreed to be let. Clare v. Wbav 

[31 Oh. S. BB, fiS L. T. 48B, 34 W. B. 69 

8. Becovery of Land—0. xvlll., r. 2.j 

A foreclosure action is an action for recovery of 
land within the above order; hence a claim for 

C session of the mortgaged hereditamenlB may 
added without special leave. 
Dictum of Jessel, M.B., in Taaeli v. SlaU Co. 
<a Ch, D. 629) not folbwed. Uoar c. Loe 

[W. N. (1BB4) Ml 

Action assigned to Chancery Division — 

Joinder of canse of action not so as- 

See Phacticb — Tmal. I. 
Eecovery of laud — Other claims joined with- 
out leave — Objection by defence. 
See Practice— Pleadimos. 7. 



a trading pBrlnerBhip(unJneorporattd), and £C 
upon a member of the firm, who entered a 
appearance: '■ W, N., a partner of the firm < 
W, T. & Co." There was no setvioe upon o 
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appearance by the othtr member* of the Ann. — 
Held, bv Matbew and Day, JJ., that leave to 
sign judgment against the firm for defatdt of 
appearance could not be granted. — Jankeoa t. 
LUchjield * Suns (8 Q. B. D. 474) followed. 
Adam v. Townesd - - 14 Q. B. S. 108 

2. Coatent Order — irittdrawal o/ Co>wen( 

—Surprise or Mialake.^ An action was brou^t 
for au injunction to restrain the Defendant from 
selling certain butlons alleged to be an infringe- 
ment of the Plaintiffs' registered trade-man. 
The Defendant, belioriug ha had no defence, 
consented to an order for a perpetual injnnctitm 
with costs. Before the order was drawn up, he 
received a letter from the manufaotnier of the 
buttons, which were made in (Jermaiij, where- 
from it appeared that tbe buttons had been sold 
in this country long before the registration of Hie 
Plaiiilitla' trade-mark. On motion by the De- 
fendant that he might be relieved from the con- 
sent so given : — Held, by Kay, J., that a party 
who has deliberately consented to a perpetual 
injunction cannot be permitted to withdraw his 
consent merely because he has subsequently dis- 
covered that he miglit have agood defence to the 
action; that the cobd was not one of mistake; 
and that tlie motinu must be refused. Elsas It 
BocHs c. Williams S4 L. J. Ob. 836, 63 1. T. SB 

8. - — ■ Error iii — Correction o/— Order poMed 
and entered — OriUr not caafuniuible to what (i« 
Court intended.^ An order of the Court of Appeal 
was drawn up, paas<jd, and entered, in siidi a 
I form that it might he contended to decide ques- 
tions which had not been before the Court, and 
I which it had not inteuded to decide ■.^- 
j Hdd, that the Court had jurisdiction to altar 
i the record of its order, bo as to make conformable 
i to the order which the Court had pronotinced, 
and the record was altered iiccorduigly, but as 
the applicimt had not adopted the usual and 
proper course of applying to vary the ininutes, ho 
was ordered to pav the costs of the application. 
He SwiBE. Mellor v. Bwire - 30 Oh. D. 239, 
[63 L. T. 20S, 33 W. B. 786 (0^) 

4, Foredoeare OrdBr-^Alteratitm — Adet 

of Supreme Coart, 1883, 0. XV., r. I; O.XXTIU., 
r. It.] Tbe PlsiuUffs in a foreclosure aetion 
! applied by summons under 0. xv., i. 1, for an 
' account The Chief Clerk pronounced the usual 
order tor an anc-ount and foreclosure. The De- 
fendants objected to the direction for foredosvre, 
and tbe Plaintiffs assenting, the order was drawn, 
up for au accouut only, and was passed and. 
entered in that form. When the parties cams 
before the Cliief Clerk to proceed with the 
account, he objected t« the order as not being the 
one he had pronounced, and refused to prcoeed 
with the account. Subsequently the' r^istmr, 
at the instance of the Chief Clerk, witlumt . 
any motion or summons, altered the order by 
adding the usual directions for foreclosure. The 
Defendiuits moved to strike out the additions. 
Kay, J., declined to do bo, as he considered Qtat 
tbe parties were not at liberty to have ui. 
order drawn up, diflerent from the order pro- 
nounced, without applying to the Court for th» 
purpose ; but, being of opinion that the additioD. 
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een irregulatly made, he stayed pmcecdings 
Ihe existing order, givinji the Plamtillii 
I to apply for a fresli order for accounta and 
lanra. "the Defendants appealed: — - 
i, that BssamiDg the order as passed and 
d to contain an error arising from an 
Dtal slip or omiBsion, an altemtioa made in 
lOQt any motion or summons Cor the purpose 
regular, and uinst be dtaehat^ed, and lliat 
^ntifls most pay the coats, as thev oaght to 

f plied to the Judge wlien the Chief Clerk 
to proceed nith the accounts. i 

^er a foreilteure order lan be matle uoder ' 
., r. 1, as in Smilh t. Dariee (Col. 257), ■ 

jthfr there waa jurisdiction to stny pro- . 
ga under tho. order ngiiinst the idsh of the . 
iaiits, jua^re. BLAEt: r. Harvey 
h. D. 827, 63 1. T. Ml, 33 W. E. 602 (ttA.) | . 

No froeeediHg /or a Year — Kotiee — ' 

of Supreme Court, 1883, O. xill., r. 3; 
v., r. 13.] Whereon default of appearanee 
! Defendant the Plaintiff takes no atep in 
ose for a year, O. lxit., r. 13, applies, and 

ia necessary before judgment coii be signeil. ' 
•ea V. MvEB U Q. B. D. S31. ti4 L. J, Q. B. 
[101, 61 1. T. 560, 38 W. B. 407 (G.A.) 

Non-compUanee tn'i/i Order directing 

tion of an Intirunient — Smainalion of 
1 (o execute— Jadiaatare Act, 1881 (47 * 48 
.61), 8. 14.] Where o Defendant refused to 
n order directing her to execulea morlgajic, 
>D, J., appointed his Chief Clerk to execute 
er tlie above section. Se Edwabps. Owen 
BARDS - 38 W. B. 678, W. H. (1886) 74 

Special Direelionii— Order for Pay- 

ly Instalments — Bemoring glay of Exeeutioa 
indtaent.'] The PluintiHs having oblaineda 
t in an action under Lord Campbell's Act 
3 damages, the Judge at the trial (without 
Meent of Ihe Plaintitt's, as they alleged) 
3d judgment to be entered for tiie Plaintiffs, 
&t the danjngt'S and costs should be paid by 
' instalments of £20, the damages to be paid 
le hands of one of tlie Plaintifia, in trust for 
Cand her cu-PhiiutifCs («ho ivete infauts), 
> be paid in priority to the costs. Judg- 

was entered in accordance with these 
ons. The Defendant faUed to pay the 
nstalment ; and »ns, as the Plaintiffa by 
;it alleged, disposing of all hig avuilable 
.'ty. Ttie Conrt, on tbo appUcation of the 
iffd, and on notice lo Ihe Defendant, ordered 
Jgintnt to bu amended by striking out the 
ication, so as io stand for a jndgineot in tlie 
rj form for the damages awarded ond costs, 
irected that the ' order us to suspending 
ion should be entered as a separate order of 
idge at thu trial, and as of the date of the 
and, iiaring regard to the ciroumatanees 
ed on the application, gave liberty to the 
iSs. notwithstanding such order, to issitu 
liate execution for the fall omount of tho 

power to suspend execution should be 

led by a si-ifflTatO older, and not by a 

cation of the juilguieiit. Brien v. Sullivan 

[14 1.B. Ir. 391 
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Action by executors— Death of Cu-Plniutiff 

— Eiecuticu by snrvivora. 
See PRAonca— Pakties. 6. 

By consent— Besdssion by consent— Limita- 
tion of liability. 
See PnACTicE — Apmiraltt. 9. 

By default — Appeal from. 

See PRAtTTicE — Appeal. 13. 

Contrary to Undings of jury — Sew trial. 

See Practicb— New Trial. 2. T 

— Foreclosure action. 
See Mortgage — Foreclosure, T-3. 

— Interest on costs. 
See IsTBBEST. I, 

Married woman'a separate property. 

See Husband and Wife — Mauribd 
WouEs'a Pkopebty Acts. 4. 
Motion for. 

See Pbaoticb — Morios fob Jdbqiiest. 
^— Order fixing time to do an act — Non-com- 
pliance — Uudertak ing. 

See Specific Pebformavce. S. 
Pactuers— Action a^iust, in name of firm — 

Appearance by one partner only. 

See Practicb— Parties. 8. 
Partnership action. 

See Paetkemhip. 3-5. 
— — - Setting aside — Judgment obtained by oollu,- 

See EsEcuTon — Actions. 2. 

XIX. PEACTICE— JDBI8DICTI0S— ffifffi Court 
of Justice — Chamxry Action — SiUfjeol-ntatler below 
£10 in Value—JadicatuTc Act, 1873 (36 if; 37 
Vict. e. 66), M. 16, 25, 34.] An action in tbe 
High Court, claiming relief whieli, before tlta 
Judicature Act, could have been Riven onljr by 
the Cooit of Chancery, cannot now be maint^ned 
if tlie aubjecl matter m below £10 in value. 

The old rule of the Court of Chancery in this 
respect still remains in fon». Westbuby-os- 

SEVBRNBuBALSANlTABTADTBOHm B. MBRBDITH 

[3D Oh. Q. 3B7, 68 I. T. 839 (C.A.) 

■ a. 1 Probate — Sevoeation — Jttmdicfion.] 

Semite, a Court of the Ciiancery Division has no 
jurisdiction to revoke the piobatu of a will. 

I'HIEHTMAK T. Thohas S P. D. 210, S3 L. J. P. 10&, 

[61 L. T. B43, 32 W. B. 843 (C.A.) 

Bankruptcy. 

See tlANKnupTor — Jubisdiction. 
Receiver of deceased's estate before grant of 

probate. 

^e Practice — Beceiveb. 4. 

XX. PBACnCS— KAHDAKDS — Pieaiinff lo 
return to Writ of Maadamas—Betur» of uneon- 
ditional CoiapUartee — Jfutes of Supreme Coarl, 
188a, 0. uii., T. 9,- 0. SLViu., r. 1; O. lxxii., 
T. 2-9 Anne, c. 20—1 Win. 4, c. 21—46 * 47 
Vict. c. 49.] A return of unconditional compli- 
ance to a writ of manilamus, whieh is not a 
peremptory writ, may be pleaded to, notwith- 
standing O. LUi,, r. 9, since the procedure of 
pleading to the return to such writ iisrcgulatod by 
the repealed statutes, 9 Anne, c. 20 [Revised Ed. 
Slatutcs, « Anne, c. 25] and 1 Wra. 4, c 21, is 
preserved by U. LXViii., r. 1, and O. lxsu., r. 2. 
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XX. PBACnCE— MANDAMTJS— con/mu6(2. 

Decision of Queen's Bench Division (13 Q. B. D. 
696, 53 L. J. M. C. 159, 51 L. T. 203, 32 W. 11. 
988, 1884 Dig. col. 362) affirmed. Reg. t?. Justices 
OF PiBEHiLL North (Staffordshire) 

[14 Q. B. D. 18, 54 L. J. M. C. 17, 51 L. T. 634, 
[38 W. B. 205, 49 J. P. 36 (C.A.) 

Motion for, in person. 

See Mandamus. 2. 



PBAGTICE-MOTION FOB JUDGMENT— 

Default of Pleading — Specific Performance — 
Evidence of Agreement'] A vendor brought an 
action for specific performance against a purchaser 
who was in possession, and, in his statement of 
claim, set out the agreement. The Defendant 
having put in no defence, the Plaintiff moved for 
judgment in default of defence, the action being 
set down as a short cause. The agreement hud 
not been proved, but it was contended that the 
Defendant, by making default, had admitted the 
agreement as alleged, and that evidence of it was 
consequently unnecessary. 

Seld^ by Kay, J., that the agreement must be 
duly verified by affidavit, and the action was 
ordered to stand over for the purpose. Holmes 
17. Shaw - - - - 62 1. T. 797 

2. Default of Pleading — Proof of docu- 
ments on tchich Plaintiffs title Depends."] On a 
motion for judgment in default of pleading, the 
Plaintiff^ where his title depends on documents, 
must produce and prove them. 

Doherty v. Kelly (13 Jr. L. T. R. 59) approved 
of. Crisfobd v. Dodd - - 16 I. B. Ir. 83 



XXII. PBAGTIGE— NEW TRlAlr-continued, 

application to cases sent for trial to a county court 
under 19 & 20 Vict. c. 108, s. 26 ; applications foi 
new trials, therefore, are still regulated by the oh' 
practice. Pritchard (or Prichabd) v. Pbitchabd w^,^^ 
[14 Q. B. D. 65, 54 L. J. Q. B. 80, 51 L. T. 85d^< 

[83 W. B. U 




2. 



Judgment contrary to finding of Jur 



—R. S. a (1875), 0. J[XXVL, r. 22a,; 0. XL._ 
r. 4:; 0. LViiL, r, 5a. ; (fimnpare B. 8. C (1883}- 
0. XXXVI., r. 39 ; 0. XL., rr. 3, 4, 5 ; O. LVIJI. 
r. 5).] Under the Rules of 1875 a Judge, afte 
leaving a question to the jury at the trial of ai 
action, had no power to give judgment contrary 
tlie finding of the jury on that question, and wh 




■'» 
•t 
r 



8. 



Infant Defendants — Withdraical of 



Defence under Order of Court — Affidavit — 0. xix., 
r. 13 ; 0. XXVI., r. 1.] The defence of two infant 
Defendants in an ejectment action was withdrawn 
under an order of Court. The other Defendants 
having made admissions, judgment was moved for, 
supported by an affidavit proving the statement of 
claim. 

Held, by North, J., that the correct course where 
Infants are parties, and their defence is withdrawn 
and judgment is moved for, is to prove the state- 
ment of claim by affidavit. 

Fitzwater v. Waterhouse (52 L. J. Ch. 83) fol- 
lowed. Gardner v, Tapling - 33 W. B. 473 

4. Verifying Cause of Action — Excessive 

Sum inadvertently Claimed.] On motion for final 
judgment, the Plaintiff's affidavit verified the 
entire of the debt claimed in the writ of summons ; 
but the Defendant having filed an affidavit dis- 
puting part of the demand, the Plaintifi', by an 
affidavit in reply, and by his counsel, admitted 
that this part of the claim could not be sustained, 
and had been included in the writ by mistake : — 
Held, that the Plaintiff was entitled to judg- 
ment for the residue. Rye v. Hawkes 

[16 L. B. Ir. 12 

Action for imtaxed bill of costs — Reference 

for taxation. 

See Solicitor — Bill of Costs. 1. 

XXIL PRACTICE — NEW TmAL — Action re- 
mitted to the County Court for Trial of issues under 
19 & 20 Vict. c. 108, s. 26—0. xxxix. of the Bules 
of 1883—0. LII., r. 1— County Courts Act, 1875 
(38 & 39 Vict. c. 50), s. 6.] Rules 3 and 4 of 
O. XXXIX., and rule 1 of O. Lii. (of 1883), have no 



this course had been adopted the Court of Appea^ 
ordered a new trial. Perkins v. Dangebfebuo 
[51 L. T. 585, W. N. (1879) 172 (G.A., Vor 

[(1879; 

— County Court. 

See County Court. 1, 4. 

Divorce — Appeal — Time. 

See Practice — Divorce. 8. 

Trial at Bar — Appeal — Notice of motion. 

See Practice — Appeal. 5. 

XXm. PRACTICE— NEXT FBIEKD— Jncopacif ^,^ 

of Plaintiff arising after Writ issued — Amendmenl^K^^ 
— 0. xxxL, r. 21.J After the issue of the writ in^^^a 

an action, the Plaintiff became incapable of tran s " j 

acting business, and his brother, on his behalr — ^» 

made an affidavit of documents, and answered in " 

terrogatories. The Defendant took out a sum — 
nions to dismiss the action for non-compliance wi' 
orders to make an affidavit of documents, and .^ 
answer interrogatories ; the Plaintiff then took ou^^ -^ 
a summons for leave to amend by adding a nex^' —^ 
friend : — 

Held, by Bacon, V.C, that the Defendant 
not eniitled, under the above rule, to have 1 
action dismissed, but that it still subsisted, an* 
the Plaintiff must have leave to amend by 
a next friend ; the Plaintiff to pay the oosts oTZ 
both summonses. Cardwell (Viscount) v. Tom-^ 
LINSON - - 64 L. J. Ch. 957, 59 L. T. 74 

[83 W. B. 81 

Affidavit as to documents. 

See Practice — Discovery — '. 
4. 



.8 
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Married woman suing as feme sole. 

See Practice — Costs. 13. 

XXIV. PBACTICE— NOTICE OF MOTIOIT— To 

aside Aicard — Affidavits not served with — Irreg 
larity — Extension of Time — O. LII., r. 4 ; O. LXIVT^ 
r. 7; 0. Lxx., r. 1.] Where notice of motion 
set aside an award, which would expire on th- 
last day of the sittings next after such award, w; 
served without any copy of the affidavit in suppoL 
of the motion : — Held, by Grove and ll^thew, JJ. 
that, though the Court may not have power 
enlarge the time for making the application nnd 
O. Lxiv., r. 7, there is power, under O. 
r. 1, to hear the application, after the expiiatio: 
of the time, if the Court think fit. 

Hampden v. Wallis (CJol. 315) .followed. 

WiGGESTOX (OJ* WyGGESTON) HoSPlTAL & ~ 

SON - - 64 L. J. Q. B. 248, 52 L. T. lOr 

[83 W. B. 5i 



s^t 




.11 
J 



1 



< 345 ) OF EVERY REPOltTED CASE FOR 1885. ( SIC ) 



XXIV. FBAonoE — ironcE of KOTION — 

continiKd. 
Bankruptcy — Appeal from rejection of 

See BANKRnpTcr — Api'eal. 6. 
EXV. TRA.CTHX—SAB.-nZB^Aihling De/en- 
Mant — O. XVI., r. 11.] Ono of two escoutora 
laTing ftbgconded, tbe other executor Bucd ft mort- 
^goi. The Court refuged on the application of 
iba Defendant to add the absconding eieoutor as 
Defeadant. Draoe v. Hartopp BS Ch. D. 414, 
[M L. J. Ch. 434, SI L. T. 902, 33 V. B. 410 

3. Adding Plainfiff» — Sutea of the Supremr 

Oouri, 1883, 0. XVI., r. II.] In an aoliou by & 
Tompany, lessees for a long term of eleven honaes, 
>f ^rhich ten wero uiilet and in tlieir possession 
Tlieii the writ \TaB issued, and by their tenant of 
lie remaining house as co-Plaintiff, for un iiijunc- 
Ion and damages inrespeot of an alleged nuiBnoce 
rom noise ; the tenant, after delivery of the state. 
nent of claim and notice of trial, refused to go on 
with the action a» co-Plaintiff. The other ten 
louBeB having in the meantime been let, the 
Plaintiff company applied at the trial for leave to 
imend by adding as co-Plaintiffs two of the new 
«r)FLDta, who consented to be added. 

AppUeation granted as being within thedisere- 
;ioa given by Bules of the Supreme Court, 1883, 
3. XVI, r. 11, of allowing the names of any 
lartieB, whether Plaintiffs ot Defeodanta — '' whose 
presence befont the Court may bo neeessary in 
irder to enable the Court effectually and com. 
jletel; to adjudicate upon and settle all the ques- '■ 
liouB involved iu the cause or matter"— to hf 
uJded. House Pbopehty amd Investment Co. v. I 
O. P. HoBSE Nail Co. - 29 Ch. D. ISO, 64 X. J. . 
[Ch. Tie, 62 I. T. 507, S3 W, B. H2 

3. Adding Flaintiff—Buhi of Sapreme 

Court, 1883, O. xvi^ r. 11.] The tenant for life 
>f a trust fund brought an action against the 
nTOatees to make them liable foi an improper in- ' 
restment. The trustees by their defence alleged 
that they had made the investment in qnestion at 
Ihe request of the Plaintiff. The Plaintiff there- 
upon applied for leave lo amend h^ adding as eo- 
Plaiintiir his son, who had a reversionary interest 
ji the fund, and Bacon, V.C, made an order { 
^ving him Uftve : — 

Beld, on appeal, that the order must bo dia- 
lbai«ed, for that O. XTi., r. 11, docs not authorize 
be dlowing a PlaintiCf who )ias no right to sue, 
o amend by joining as co-Plaintiff a person who 
loa such right, 'Walcott v. Ltons 99 Ch. D. 
[684, 64 L. J. Ch. 847, 62 L, T, 389 (aA.) 

4. Adding PMnlif— Content ^Stay oft 

Proceedings — O. ivi.,r. 11.] Where a Defendant 
«eks to make the PlaintilF join a third party as 
lO-Plaintiff or co-Defendant, he is not entitled to 
lave the proceedings stayed until the Plaintiff' { 
ibtaina the consent in writing of the third party . 
o be joined as co-Plaintiff; or joins him as co- | 
teteaoB-at. So held, by Qrove and Denman, JJ. i 
Faokbon c. Ebijgeb M L, J, Q. Z. 446, 62 L. T. 968 ' 

B. Change of — Truilee in Bankruptcy — ' 

IdopHon by Trustee of Hankrupt's Befenx — 
logls.'i An interlocutory order for an injunotion 



XXT. PSACnCE— PASTIES— ccmi/nued. 
shortly afterwards became bankrupt. An order 
was made for cnrrj'ing on the proceedings against 
their trustee. The trustee gave notice - to Uie 
Plaintiff Chat ho should not proceed with Oie 
ap]iea1. Shortly alter this the trustee entered an 
appearance and called for a statement of claim. 
He declined to undertake to pay the costs of the 
appeal incurred by (he Plaintiff before the notice 
that the appeal would not be proceeded with, and 
the appeal came on that the question as to the 
costs might be decided : — 

Held, that tbe appeal roust be dismissed with 
costs to be paid by the trustee, foe that having 
adapted the defence of the bankrupts he had 
placed himself in their position as to the whole of 
the action, and could not rmect part of the pro- 
ceedings in it. BORNEHAH D.WILSON 28 Ch. D. 63, 

[64 I. J. Ch. 881, 61 I. T. 728, 33 W. B. 141 
[(CA.) 

6. Change of Parties — Jadgment Mained 

bij Execatori — Death of Co'Plaintiff — Eeeeuiion 
ismed by Sarrivors^ V?here judgment is obtained 
by several executors, and one of them dies aftertbe 
entering of judgment, the suivivorB may issue 
execution in the name of all the Plaintiffs, and it 
is unnecessary to have any order for leave to do 
so. Bairp v. TaOHFsoH - 14 I. B. It. 497 

7. Joinder — Hu»band and Wife — Star- 

Tied Women'! Property Act, 1882 (45 * 46 Vict. 
c. 75), «. 1, subs. Sf— t&tt»e of Aelion before j.cl.j 
A married woman may, by virtue of the Married 
Women's Property Act, 1882, sue alone for a tort 
committed before that Act came into operation. 
Weluon v. Wihsiaw 18 Q. B. D. 784, S3 L. J. 

[Q. B. 628, fil L. T. 643, 38 W. B. 219 (CA.) 

8. Partner — Action ngainst, in Name of 

Firm — Appearance by one Partner only — Judg- 



.14, 



lainel Partner aj 



-Ap. 



plicaiion to ietae Execution against other Partner 
— Amendment of Judgment — Rulet of the Supreme 
Court in force before 18S3,O.JIJ..r. 12; O. XLII., 
r. 8 ; 0. Lix., r. 2.] To a writ issued against B. 
& Co.. and claiming damages for libel, an appear- 
ance was entered for "R. trading as B. & Co., 
the Defendant in this action." The statement of 
claim was delivered against "B. sued as B. ft 
Co.," and the proceedings continued in that form 



judgment entered accordingly. After issuing e:. 
ecution against R., the Plaintiff, under the rules 
in force b^reI883, took out a summons for liber^ 
to amend the judgment (and the pleadings if 
aeocssary) by striking the words "R. sued as" 
from the title of the action ; to enter judgment 
igainst B. Si Co. so as to correspond with the writ, 
tnd to issue execution against C., on the ground 
that C. had been since discovered to he a partner 
in the firm : — 

Held, atBrming the decision of the Court of 
Appeal (tub. nam. Muntler v. BaiUon, 11 Q. B. D. 
435, 52 L. J. Q. B. 109. 48 L. T. 624, 31 W. B. 
S80. 1883 Dig. col. 307), that the proceedings 
[laving been conducted against B. only, and judg- 
inent having been signed by consent against him 
alone, the juilgment eou!d not be converted into a 
udgment against the firm. Muhstbr n. Cox 

[ID App. Cai. 880, 63 L. T. 474 (E. L., E.) 
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XXV. PEACnCE— PAETIES— ro»//«M«<Z. 

Adding Plaintiff — Stranger suing on cove- 
nant. 

See Husband and Wipe — Separation 
Deed. 3. 



Incapacity of Plaintiff — ^Adding next friend. 
See Practice — Next Friend. 



XXVIL PBACnCE— PAYKEHT IRO COUBT— 

continiiAid, 

brought tho action to have the trusts of the settle- 
ment executed and the fund replaced, and shortly 
after issuing tlic writ took out a suDimons for an 

Charity - Action for account - Attorney- Jlf^^^,^^ \^^ Pf ^.""^i* *? ?^^ 5?.*'^^''* .??^ 
General Court, and exhibited the letter to his affidavit in. 

Q- - PwABTrrv 1 support of the summons. This affidavit was not 

answered by the Defendant. 

HM^ affirming the decision of Ghitty, J., that 

this amounted to a sufficient admission by the 

Married woman suing us feme sole. Defendant upon which to order him to bring th^ 

See Practice— Costs. 13. amount into Court. Po^rett v. White 81 Ch. L- 

Partition action. . [62, 66 1. J. Ch. 79, 68L. T. 614, 34 W. B. 66 QCATZZ — ) 
iSee Partition. 2. j 8. Denial of Liahility-'Actionfor several j^I 

Pauper. ' Breaches of Contra^ — Payment into Ckmrt in re- 

See Practice — ^Pauper, ^ spect of one Breach — Acceptance in Satisfaction o} 

Reference of action of tort— Death of party «W Demands— BuUs of the Supreme Court, 188i 

before award. ^- xxii., rr. 6, 7.] In an action for breach of con — ^«- 

See Arbitration. 1. ^^^^^ assigning two distinct breaches, the Defen — -*- 

Third Dartv dants pleaded denying the breaches, and alternt 

iSee Practice— Third Party *^^®^y P^*^ money into Clouyt with regard to one 

r^^_ ^ . , , . o . ' . ^ . , of the breaches. The Plaintiffs gave notice undei 

Trustee in bankruptcy— Suing m official q. xxn., r. 7, that they accepted the money paid- 
name— New trustee appointed. -^^^^ q^^^^ in fuU satisfaction of the causeTot 
See Practice— Costs. 18. motion in the statement of claun :— J3cW, that 






XXVI. PEACTICE— PATJPEB— 4/)joKca//on for Plaintiffs were entitled, without proceeding 

leave to Petition in forma pauperis — Motion or judgment, to theur costs of the action ; for by ac ■^• 

Summons— 0. xvi., rr. 22, 24, 26—0. LU.y r. 1— cepting the money paid into Court in satisfectioiciz^ 

Infants Custody Act, 1873 (36 & 37 Vict. c. 12).] of all tjieir aUeged causes of action they had i£K=mi^ 

L»»ve to present a petition in forma pauperis will effect discoijtinued or withdrawn the action as ixzz^ -o 

be granted on motion, but such leave may also be *^e breach, in respect of which the money was no*" ^t 

obtained by summons in Chambers. Be Lewin paid in.— Decision of the Queen's Bench DivisioEzn^cm 

[88 W. B. 128, W. N. (1884) 224 (13 Q. B. D. 8^7, 51 L. T. 822) affirmed. M*Il— ^-^ 

2. Taxation of Phintijrs Costs^Bemu- 7?/Fl ^S'i^^J'^'^'^^' S*™1 « «« ,^ . ^ ^ 

neration for Solicitor and Fees fir Counsel-BuUs t^* ^ ^' ^' ^^' 64 L. J. ft. B. 41, 62 L. T. 82 (C. A_ -) 

of Supreme Court, 1883, 0. xvi., rr. 24, 25, 26, 27, 4. Mistake in manner of Payment — De— 

31.] Under the Rules of the Supreme CJourt, 1883, fence denying lAahUily — Taking Money out oj^ 

O. XVL, rr. 24, 25, 26, 27, 31, a sucoessfol Plaintiff Court — Continuing Proceedings — 0. xxn,, rr. 5, G 

in an. action in forma pauperis tried before a — S. C. Funds Bides, 1884, rr. 30, 44.] The De— 

Jndge and jury is entitled upon taxation as against fendants in an action to recover £1000, pai( 

the Defendant to costs out of pocket only, and £167 into Court without following the reRulatio: 

cannot, be allowed anything for remuneration to prescribed by the above rules, and, on me i 

his solicitor or fees to counsel. Carson v. Pickers- day, wrote to the Plaintiff's solicitcn?, statist 

GILL 14 Q. B. D. 859, 64 L. J. Q. B. 312, 484 ; they had that day paid £167 into Coxxrt (o th^^^ 

[62 L. T. 960, 88 W. B. 689, 49 J. P. 612 (G A.) credit of the action, " in discharge of the. Plain 

— - Solicitor to— Negligence— Liability. tiff's claim in this action.*' On the same day the; 

See SoLiciTORr— Liability. 2. delivered their defence, which contained a deais 

TTVTT PHArTTM? PAVTin?WT TTfTO roTTTiT ^^ liability to the Plaintiff, and stated that Ih. 

XXra. PEACTICE— PAYltENT IHTO COUBT-- gum paid into Court was sufficient to satisfy th( 

Admis^ — Emdence.1 T^ust funds may be Piamtiff's claim if any should be established. The^ 

ordered to be brought into Court by the trustee. Plaintiff took the money out of Court, and thei^ 

an accounting party,- upon admissions contained continued the proceedings in the action! 
Ml letters wtten before action brought that he jafeW, affirming the decision of Pearson, J., that^ 

has received the money,andarecital to that effect ^nder the circumstances, the PlaiAtifTmust eitheir' 

contained in the settlement, his execution of keep the money, and let all further prooeedinffs. 

which as trustee has been proved, although ^ere except as to costs, be stkyed, or pay the nacwl^ 

is no formal admission in his pleadings or affida- i^to Court again, and go on with the action. Me^ 

vitsthat he hes received ^d holds the money. Stamford (Earl op). Savage t>. Payne 68L.T. 

[61L.T.867,32W.E.977 ^!;^Z'^:A%'^^^^^^ 

2. Admission — Svffidency of—0. xxxii.. Appendix B, Form 6.] In an action for a money 

r. 6. j The Plaintiff and Defendant were trustees demand, the Defendant pleaded an agreement, 

of a settlement, and the Defendant, in a letter to after action brought, by the Plaintiffs to take a, 

the Plaintiff, written before action brought, stated certain sum for debt and costs, and brought that 

the manner in which he had dealt with a part of amount into Court on foot of debt and costs. Th^ 

the trust funds. Such dealing amounted to a Plaintiffs' solicitor served notice on the Defendant 

breach of trust, and tho Plaintiff thereupon accepting the sum so paid into Court ** in satisfao^ 
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nrn. PSACTIOE— FATHENT into COUBT— XXDC. FBAGTICE— FLEADIKGS— con^nuet?. 

MfUinwed, was £16,23S; that the Defendant had paid 

»n of the Plaintiflfs* claim, in respect of wliich it nothing, and was liable to pay to the Plaiutiffs 

s paid in " : — one half of this balance, and the Plaintiffs claimed 

Meldj that the Plaintiffs were not entitled to payment of £8116. The Defendant, before put- 

y costs beyond the sum lodged in Court, ting in his defence, applied for an order that the 

K>i>BODY V, Gallaher - 16 L. B. Ir. 336 Plaintiffs might give particulars of the sums 

— Damages— Debtors Act. making up the £16,233. The application was re- 

See Practice— Divorce. 4. ^iised by Mr. Justice* Pearson :— 

— Defence denying liability-Embarrassment. ,^^^' «," *PP^'^^ *^^ ^ *he Plaintiffs did not 

See Practice-Pleadings. 6. ^?^ f^fj, ^^^ ^^ «S?°^*' Y ?^^'^^,. Py^^^^^ 

^- _, . ,w-r^.i «. of a definite sum, they must give particulars of 

— Sale-Mortgage debt-Discharge of incum- demand. BlaoSie v. Osmaston Si Ch. D. 119, 

branwjs. |-54 j,, j, qj^^ 473 52 j,. t. 6, 33 W. E. 168 (C.A.) 

See Vendor and Purchaser — Convey- ■- , ' ^ -^ 

ance. 1. 3* Claim — Particulars of Breaches of 

— Salvage action— Plea of tender without pay- ^T^^^TiP'™ ^'VS"' ^' '^'h ^? *^ administmtion 

ment into Court action the Plaintiff, a specific legatee of leaseholds, 

See Ship— Salvage. 1. ^^^ *^^* *^® Defendant, an executor, had, " in 

, various ways, misapplied parts of the rents and 

IVrn. FBACTICE— FAYMENT OUT OF COUET profits of the leaseholds, and thereby injured the 

Infant — Small Sum payable to — Post Office Plaintiff and committed breaches of trust," and 

^ngs Bank,'] Small sums of money represent- then went on to specify one misapplication of a 

: infants' shares in a fund in Court may be sum of £25 :— HeZ(2, by Bacon, V.C, on a summons 

ected to be paid out by the Paymaster-General by the Defendant, that, unless the Plaintiff fur- 

o the Post Office Savings Bank to accounts in nished particulars within seven days the general 

i infants* n^es. Elliott v, Elliott allegations should be struck out of the claim. 

[64 L. J. Oh. 1142 Jie Anstice. Anstice v. Hibell (or Hibbell) 

— Administration— Married woman entitled to [64 I. J. Oh. 1104, 62 L. T. 672, 33 W. B. 667 

small share. Wr^..»« t»o^ 4. Embarrassing Claim — Ejectment for 

See Husband and Wife-Wife s Pro- ,Vo»-jpaymen< of Rent -Claim -oZeral avJga- 

perty. 1. ^ . ^ .,. ^ „ tion of Plaintiff's derivative TUle— Judicature 

— County Court— Mistt^e— Liability of Re- (Ir.) Act, Sched.-rule 23— G.'O. (Ir.) x nil. r. 1.] 

gistrar and High Bailiff. In gj^ action to recover possession of land for non- 

See County Court. 5. payment of rent by a Plaintiff claiming under a 

— Lands Clauses Act. derivative title, the statement of claim set out a 

See Lands Clauses Act. 7, 9 — 11. lease and that the Defendant entered into posses- 

— Money in Court subject to settlement by sion under it, and then stated that, on the death 

statute. of the lessor, all his estate and interest came to 

See Settled Land Acts. 7. and was now vested in the Plaintiff. The Defen- 

— Order for— Appeal from^Stay of proceed- ^^* havm^ moved to set aside the statement of 

ii^ctQ^ claim as embarrassing : — 

/Sec Practice— Staying Proceedings. HeW (affirming the decision of the Exchequer 

2^ Division), that the statement of the devolution of 

J»^ «»i.»»^« «<r«..«v<r«r#«« m ' the Plaintiff's titlo was sufficicut 

OX. PRACTICE — PLEApnrOS -• Claim — j^^ Kenmare v. Casey (18 Ir. L. T. R 77) fol- 

}Uoe m lieu of—G. O. (Ir^ -tx r. 2— Indorse- i^^^ ^nd approved of. Beatty v. Lkacy 

mt — Liquidated demand — Embarrassment,} In '^ ng j^^ jj^ jy^ 132 (C.A.) 

action formoncy alleged to have been obtained . \~ . , . r^ , 

an the Plaintiff by fraudulent misrepresentatioD, . «• —-Embarrassing Counterclmm—Exclu- 

e. nature of which misrepresentation and the ««o» of—0, xxi., r. 15.] A tenant for life and 

rticulars of the sum sued for being set out in ot^^er cestuis que trustent havmg brought an action 

e indorsement of the writ of summons, the against the truste^ of a settlement for breaches of 

aintiff delivered a notice in lieu of statement of trust, one of the Defendants alleged as a defence 

Lif« iiTiHpr a O Yv r 9 • that the breaches of trust had been sanctioned by 

Held, sufficient, and motion by the Defendant t^e tenant for hfe; and also set up a counter-claim 

compel a statement of claim to* be delivered re- ^pon a bill of es^chai^ f?/*^' claiming payment 

sed. Young v. Beattie - 16 L. E. Ir. 192 ?f t^at amount, Mtd timt the income ot the tenant 

^ . Tt ^- 1 i* Ti ^ for lii©» ansing from the property subject to the 

2. 'Cla^Jt - ?<^rticu1^rs of Demand] settlement. m%ht be applied towards payment of 

here a Plaintiff claims to recover a definite ^^^ ^^5 ^^^^ other sums which the trustee 

m made up of a number of items he wiU be ^^^ ^ ordered to pay i-Held, by Bacon, V.O., 

lered to give particulars of demand though he ^^^ ^^ coimter-claim must be struck out. Fen- 

Ji not be ordered to do so if he only claims an ^^^ ^ O'Connell (No. 1) - 62 I. T. 588 
count. 

The Plaintiffs by their statement of claim 6. :— Embarrassing Defence— Payment into 

leged that they and their testator had paid Court without admitting lAabUity — Bules of 

ms of money under a contract of suretyship Supreme Court, 1875, 0. xxx., r. 1.] Where the 

ider which tlie Defendant was also liable, and Defendant succeeds at the trial on an issue on 

at, after deducting the contributions received money paid into Court under O. xxx., r. 1, of the 

>m other quarters, the balance paid by them Hules of 1875, with a defence stating such pay- 
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XXIX. PRACTICE— FLEADIKOS—conh'nt/ecZ. 

ment as nn alternative defence to the action, he is 
entitled to have judgment entered for liim in the 
action. — In an action for trespass in breaking and 
entering the PlaintiflTs land, the Defendants paid 
money into Court under O. xxx., r. 1, of the Rules 
of 1875, and in their defence denied the PJaintifTs 
possession of the land, and i^lso stated that witli- 
out admitting any kind of liability the sum paid 
into ('ourt was sufficient to satisfy any damage 
^hich the Plaintifif might have sustained in con- 
sequence of any acts of theirs. The Plaintiff 
joined issue upon these defences, but failed at the 
trial to establish any damages exceeding the sum 
paid into Court, though he succeeded on the other 
issue. The Court of Appeal treated such defence 
of payment into Court as an alternative payment, 
and as it went to the whole cause of action : — 
Held, reversing the decision of Williams, J. (1 
C. & E. 242), that the Defendants were entitled 
io judgment. Wheeler v. United Kingdom 
Telefugne Company 13 Q. B. B. 697, 63 L. J. 
[Q. B. 466, 50 L. T. 749, 33 W. B. 296 (C.A.) 



7. 



Embarrassing Defence — Writ claiming 



Recovery of Land — Joinder of other Claims with 
out Leave — Omission of Claim to recover Land 
from Statement of Claim — Objection by Defence — 
O. xriiLy r. 2; 0. xr., r. 4; 0. J/x, r. 27; 
O. XXV., r. 2.] The Plaintiff having joined a 
claim for recovery of land with other claims with- 
out leave of the Court, by his statement of claim 
altered his claim fot relief by omitting the claim 
for recovery of land. The Defendant by his de- 
fence raised the objection that the writ of summons 
was issued without leave of the Court. 

Held, that the defence ought not to be struck 
out as embarrassing. 

Semble, (1) an objection that a writ joining a 
claim to recover land with other claims has been 
jfisued without leave of the Court is properly 
pleaded in the defence : 

(2) That the Plaintiff cannot cure the irregu- 
larity in his writ by omitting the claim for reco- 
very of land from his statement of claim : 

(3) That to cure the irregularity the writ must 
be amended ; and 

(4) That such amendment cannot be made 
without the Defendant's consent. Wilmott v. 
Freehold House Property Co. (No. 1) 

[61 L. T. 552 (CA.) 
8. — ^ Striking out Claim — No reasonable 
cause of Action — 0. xxr., rr. 2, 4.] In a state- 
ment of claim certain building agreements were 
set out, and it was alleged that by reason of the 
Defendant having wrongfully entered into posses- 
sion of the Plaintiffs land and building materials, 
he had been unable to carry out his agreements 
•and had thereby suffered loss. The Plaintiff 
claimed specific performance of the agreements 
and damages. 

Held, by Bacon, Y.C, that a motion to strike 
out the statement of claim on the ground that it 
disclosed no reasonable cause of action must be 
dismissed. Boddington v. Rees 62 L. T. 209 



9. 



Striking out amended Statement of 



Claim — 0. xxr., r. 4.] A Defendant who has 
delivered a defence to a statement of claim, 
v-cannot, when the Plaintiff afterwards delivers an 
-amended statement of claim, which still shows 



XXIX. PRACTICE— FLEADIHOfk-confiNuecf. 

the same cause of action against the Defendant, 
apply to strike out the amended stafiement of 
claim on the ground that it discloses no reason- 
able cause of action against him. Jenkins v, 
Rees - - 33 W. E. 929, W. H. (1885) 170 

Amendment after evidence put in. 

See Practice — Amendment. 



Counterclaim — Set-off— Balance under £2 

recovered. 

See Pra(;tice — Costs. 5. 

Default of — Judgment on. 

See Practice — Motion for Judgment. 

Defence denying liability — Paj-mcnt ink 

Court. 

See Practice — Payment into Court- 
3,4. 

Defence of res judicata. 

See Estoppel. 3, 

Embarrassing — Claim of indemnity. 

See Practice — Third Partt. " 2. 

False imprisonment — Acquittal of plaintiff. 

See False Imprisonment. 

Fraud — Particulars of — Opening settl 

account — Discovery. 
See Practice — Discovery — ^Documents 
5. 

Mandamus — ^Return of unconditional com- 
pliance. 
See Practice — Mandamtts. 

Striking out counter-claim — Action, bj 

liquidator. 

See Company — Voluntary AVindikg- 
UP. 1. 

XXX. PEACnCE— POINT OF LAVT— Dismissal 
of Action — 0. xxr., rr. 1, 2, 3.] An aotioi 
having been by the consent of the parties set 
down for hearing imder Rules of Supreme Oourtap^ 
1883, O. XXV., r. 2, upon a " point of law ** raii 
by the defence, and the point having been d( 
cided in favour of the Defendant, tho Judge, 
the decision substantially disposed of the "whok^^^^ 
action, dismissed the action under r. 3, and wil 
costs, by analogy to the former practice on 
murrer. O'Brien r. Tyssen - 28 Ch. D. 
[64 L. J. Ch. 284, 61 L. T. 814, 83 W. B. 

2. — 



— Dismissal of Action — 0. xxr., rr, 2, 
3.] The decision of the Judge on a "point oi 



;o 







law " raised in an action under Rules of Supreme 
Court, 1883, O. xxv., r. 2, having siibstantiallj^ — 
disposed of the whole action, the action was^. 
under r. 2, dismissed with costs. Peroival v— 
Dunn - - 29 Ch. D. 128, 64 L. J. Ch. 670^ 

[62 L. T. 820» 

3. Setting dmcn for hearing before TriaK 

— Validity of Agreement — 0. xxr., r. 2.] Th^ 
pleadings, in an action brought to determine 
questions of disputed accounts respecting thd 
joint traffic of two railways, disputed the ysdidity 
of an agreement The Plaintiffs having moved 
under the above rule that the points of law raised 
by the pleadings might be set down for hearing 
forthwith, and be disposed of before the trial of 
the action : — 

Held, by Chitty, J., that the application should 
be granted, the case being a proi)er one for excr- 
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cising the jurisdiction conferred by the above 
rule. London, Chatham, & Dover Ry. Co. v. 
South-eastern Ry. Co. - - 63 I. T. 109 

XXXI. PEACTICE— EECEIVEE— ^cfoon for, in 

Chancery Division, by Creditor %cho has obtained 

Judgment in Queen's iench Division.'] Proskauer 

V. SiEBE - - - W. N. (1886) 159 



2. 



Equitable Execution — Form of Order 



— Security — Costs.'] In an action for equitable 
execution a judgment creditor obtained the ap- 
pointment of a receiver for the purpose of creating 
a charge upon the debtor's property subject to 
prior incumbrances, but not for tiie purpose of 
entering into possession or receiving the rents and 
profits. Held, by Bacon, V.C, that the receiver 
need not give security, the Plaintiff and the re- 
ceiver undertaking not to act without leave from 
the Court. Costs to be costs in the action. 
Hewett v. Murray - - 64 L. J. Ch. 672, 

[62 L. T. 380, W. K. (1886) 63 

3. Equitahle Execution — Rules of Supreme 

Court, 1883, 0. XLIL, rr, 4, 28 — Judicature Act, 
1873, 8. 25, sub-s. 8.] Under the general power 
"to appoint receivers given by the Judicature Act, 
1873, f. 25, sub-s. 8, and having regard to Rules 
of Supremo Court, 1883, O. xlii., rr. 4 and 28, the 
CJourt has jurisdiction to enforce a judgment for 
payment of money into Court by a defaulting 
trustee, by the appointment of a receiver of his 
equitable interest in property in this country; 
and order accordingly where, from the debtor 
being out of the jurisdiction, service of a writ of 
attachment could not be effected. Be Coney. 
Coney v. Bennett - 29 Gh. B. 993, 54 L. J. Oh. 

[1130, 62 L. T. 961, 33 W. B. 701 

4. Jurisdiction — Before Probate — Chan- 
cery Division — Judicature Act, 1873, s. 25 (viii.)] 
Any judge of the High Court has power, under 
the above section, to appoint a receiver of a de- 
ceased's estate (before grant of probate or ad- 
ministrntion), notwithstanding the absence of a 
lis pendens, but applications for any such order 
being on the way to probate proceedings are pro- 
perly made in the Probate Division, and if made 
elsewhere will not be encouraged. Be Parker. 
Deabing v. Brooks - - 64 L. J. Ch. 694 



6. 



Jurisdiction — Foreigner out of the 



Jurisdiction — Service of Notice of Appointment of 
Beceiver.] The Plaintiff having obtained judg- 
ment against the Defendant, a foreigner resident 
out of the jurisdiction, a summons was issued by 
Itove of a judge at chambers calling on the De- 
fendant to shew (iause why a receiver should not 
be appointed. On an application for leave to 
serve this summons on the Defendant out of the 
jurisdiction : — Held, by Coleridge, C. J., and 
smith, J., that there was no jurisdiction to grant 
such leaye. On appeal, the Court of Appeal gave 
no decision on the question of jurisdiction, but 
dismissed the application on the ground that the 
Plaintiff had failed to shew that under the cir- 
cumstances of the case the order asked for was 
necessary. Weldon v. Gounod 16 Q. B. D. 622 

6. Separate Estate vested in Trustees — 

Married woman — Judgment against — Prior 
charges — Judicature Act {Ireland), 1877, s. 28, 
suh-8. 8.] In an action against a married woman 



alleged to be possessed of separate estate, no 
statement of defence being delivered, the master, 
by his report, found that she was entitled to 
separate estate vested in trustees, and subject to 
certain charges. The report being confirmed, the 
Plaintiff was appointed receiver without security 
of the residue of the income of the separate estate, 
after payment of the prior charges, the Plaintiff 
undertaking to act without commission. 

Form of proceedings and order. M*Garry v. 
White - - - - 16 L. E. Ir. 322 

Appointment of, by mortgagee — ^Distress — 

Injunction. 

See Landlord and Tenant— Distress. 
3. 

Costs — Priority — Action by debenture- 
holders. 
See Company — Debentures. 1. 

Equitable execution — Priority — ^Notice to 

trustees. 

See Mortgage— Priority. 11. 

Judgment — Limitation. 

ISee Limitations, Statutes of. 12. 

Liquidator appointed as — Action by deben- 
ture-holders. 
See Company — Debentures. 2. 

OflScial receiver in bankruptcy. 

See Bankruptcy — Official Keceiver. 

XXXII. PEACTICE— EEPEEEE— "iSpecza? Be- 

feree" — Consent of Parties — Official Beferee — 
" Upon such Terms as may be thought proper ** — 
Judicature Act, 1873 (36 <fc 37 Vict. c. 66), 88. 56, 
57 — 0. XXXVI., r. 7a.] The Court or a judge has 
no power to refer any cause or matter to a special 
referee without the consent of the parties. 

Where one of the parties to a cause objected to 
a reference to a special referee, the judge, in 
ordering the cause to be tried by an official 
referee, ordered that " the extra costs occasioned 
by a trial before an official referee instead of a 
special referee be reserved." Held, by Grove, J., 
and Huddleston, B., that the judge had jurisdic- 
tion to insert these terms in the order. London 
AND Lancashire Fire Insurance Co. v. British 
American Association (or British American 
Assurance Co.) 64 L. J. Q. S. 302, 52 L. T. 385 

Admiralty action. 

^ee Practice — ^Admiralty. 3, 5. 

Costd — Order of reference — " Event." 

See Practice— Costs. 9, 10. 

Costs — ^Power over. 

See Arbitration. 3. 

XXXni. PEACTICE— SEQUESTEATION — Cor- 

poration — Disobedience to Injunction — 0. xll, 
r. 5 ; 0. XLIL, r. 31 ; 0. XLIII., r. 6; 0. L., r. 11 ; 
0. LiL, r. 4.] An injunction to restrain a local 
sanitary authority from polluting a stream having 
been granted in January, with a suspension for 
three months of the operation of the order, the 
Court in April refused to extend the time of sus- 
pension. 

Upon motion by the Plaintiff, under O. xlh., 
r. 31, for leave to enforce the restraining order 
against the sanitary authority by sequestration. 

Held, by Chitty, J., (1) that the order of 

N 
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XXXm. FBACnCE— SEQUESTBATIOK— confel. ; XXXIV. PBAGTIOE— STAYIKO PEOCEEDINGS 

January being a prohibitive order, and not (from i — continued. 

the fact that the ojxjration was suspended for a sum to cover costs, although the application 

three months) an or<ler requiring the sanitary was not grounded upon affidavit stating special 

authority to do an act, 0. xli., r. 5, requiring ' circumstances. 

service of a copy of the order with a memoran- ; Barlter v. Lavery (supra) distinguished. ^^^ _ 

dum stating the time within which the act was to | M*Carthy v. Cork Steam Packet Co. ' 

be done did not apply, and (2) that notwithstand- [16 L. B. Jr. 19^ 

ing O. XLiii., r. 6, the Plaintiff was proceeding 1 - „- i j i -x *- -on 

regularly in applying for leave to issue sequestra- ' ®- Reference to Arhitrahcm-Bathvai 

tion. Selous r. Croydon Rural Sanitary j ^rf«i/^;j,,f/,«"''«"f,^ 

Authority - 63 I. T. 209, W. N. (1886) 105 ^ ,''' t '?' ''• f' I' f?'^ f **^^i?-? ""^ 

' ^ ^ the above Act provide for the reference to arbitra- 

Previous writ of attachment — Personal ser- tion of differences arising on contracts of assur— 

vice. ! ance, at the request of either party. 

See Practice— Divorce. 10. gect. 33 provides that if a policy-holder begin 

XXXIV. PEACTICE-STAYING PEOCEEDINGS *^ «<^*^<^? ^o»^»«* *^| company respecting th. 
—Mulfipllcitu of Actions— Actions hy Company— ' ^^**^?8 *? be referred to arbitration under th 

SecuHty for Costs-Solicitors ordered personally ^^^' ^^"^ ^"^y^^ ^^ ^ .ludge on applK^tion bytb ^ 

to pay Costs. Ladywell Mining Co. t;. Huggons company a^r appearance, upon being satisfiecz^ 

^ '' p^^ 11^ (1886) 66 ^^^ ^^ sufacient reason exists why the mattei-^^B 

rt T> 7' A 1 Tt ' \ ± J- cannot be or ought not to be referred to arbitn^ — 

^ 2. -^—Fending Appeal - Payrmnt out of ^^ ^^^ t,^^^ g^^ company were at the time <^ M 

Fund m Court-Rides of Supreme Court, 1883, bringing the action, and still are. ready anc^ 

0. LViiL, ,..16.] In the absence of special cir- ^mf^g^ concur in all acts necessary and prope^^ 

cumstances it is not tlie practice of the Court to ^^^ ^^^^ ^^^ ^^tters to be decided by arbitaL- 

retam m Court pending an appeal a fund which ^j ,. may make an order staying all pr8ceedingrae 

has been ordered to be paid out, because ihere is • xj^^ action j o t- e>. 

an api)eal from the order. ^ ^ ^ . . ^ The representetives of a policy-holder made « 

An order directing the payment of a fund out ^^^^^ ^^^^^ ^^^ company, which they dispnte^., 

of Court to the Plamtiff having been made just ^^^ ^^g ^^^ -^^ ^^^ (^^ ^^ re^uir^ tlx-e 

l3efore the commencement of the Long Vacation, ^^g^-^^ ^ be referred to arbitration. The claiir^- 

and an appeal having been presented a suspen- ^^^s then brought an action, whereupon tl^« 

sion of the payment out was granted over the company took out a summons to stay pro^inf 
Long Vacation, in order to enable the Appellant //^^^/that the provisions of s^tk 3 and 
to apply to the Court of Appeal 1 ^^ ^^3 ^^ ^^^^^ ^ reference to arbitrati. 

Wihon V. Church (12 Ch. D. 454) and Walhurn ig^equired before an action is began ; that sect. . . 

y. Ingilhy (1 My. & K. 79) considered ^^^g ^ ^^^ ^^ ^^^^^ an action has he^n 

On appeal, it being shewn that the Plaintiff ^^^^^ ^^^^^ ^ reference is asked for, and that ^.a 

had been abroad for two years and that the ap- ^^^^ ^^^ ^^e party claiming has a right to bri«=»g 

phcant could not discover his address, it was held ^^ ^^^ ^^^ fj,^/it ^^^^ %^^ ^ a qneetion^^f 

that payment out ought to be stayed if the appli- ji«crfition in oaoh nasn wh^th^r th^ anSon «hnr 



, , , . -L J. X XI- T»i ---x ir discretion in each case whether the action shoimZld 

cant would give security to pay to the Plaintiff ^^ ^j^^^j^ ^^^ ^^ ^^^^^ 

interest at 4 per cent on the present value of the ^^^^^ ^ j^^^^ Passengers Assurance C^o. 

funds m Court, and to make good to the Plaintiff, (9 q/^ p^ jgS) explained. 

If the appeal was unsu^ssful. the difference ' Decision of Matthew and Smith, JJ. (52 L. T. 

between the highest market pnce of the invest- 549) reversed. Fox v. Railway PiisENGK^ 

meats at any time before the hearing of the Assurance Co. 64 L. J. Q. B. 606, 68 L. T. &n% 
appeal and their market pnce on the day of the p^n ^ \ 

hearing of the appeal. Bradford i?. Young. B.e ajt t»i • x-^ ^ x L\ - •/ 

Faloonar's Trusts 28 Ch. D. 18, 64 1. J. Ch. Adding Plaintiff-Consent. 

[368, 61 L. T. 660, 33 W. B. 169 (C.A.) ^ee Practice— Parties. 4. 

-D J' A ixTT £ T J Administration action — Before decree. 

^- Finding Appeal to House of Lords— « Executor— De son Tort 1 

No Special Grounds alleged.-] Execution for costs , J>ce ^.xecutor— Ue son Iort. 1. 

pending an appeal from the Court of Appeal to Arbitration clause m partnership article*— 

the House of Lords will not be stayed, unless ^^^ Partnership. 1. 

evidence be adduced to shew that the respondent County court — ^Action of tort — ^Action milder 

to the appeal will be unable to repay the amount Employers' Liability Act. 

levied by execution, if the appellant be successful See Master and Servant. 15. 

before the House of Lords. Barker v. Lavery Foreclosure order— Alteration. 

[14 Q. B. D. 769, 64 I. J. Q. B. 241, 33 See Practice -Judgment. 4. 

„ ,. , , Ti.?* ''J? ^^mt'^ Lancaster court— Jurisdiction. 

4. Pending Appeal — Affidavit.] The See Duchy op Lancaster. 2. 

power to stay execution pending an appeal is r* j-i. 7 a .^. . 

purely discretionary, and may be exercised in a -^« ahbi pendens— Aotion %n rem. 

proper case though the application is not made "^^ Practice ^Admiralty. 17. 

upon affidavit. Execution stayed pending an XXXV. FBACTICE— THIBD PABTY — Cbu-^*^- 

appeal by a railway compnny Defendants from an claim by Third Party against Plaintiff— Bui^ of 

order refusing a new trial, on the terms of their Supreme Court,lSS3, 0. Jrr/.,rr.48,52,53; O. JSr^t 

lodging in Court the amount of the verdict and r, 3.] The Court has no power to give a third pcu^f 
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XXXV. PAACnOX— THOI) PAETT— coniinucrf. 
who hH8 been served with notice by a Defeii'knt 
under O. xn., r. 48. Ipiive to file a oountorHjlaim 
against theoriginal FlaintilT. Eden v, Weardaf.k: 
Iron asd Coal Coufakt. 28 Ch. D. 333, 64 

[L. J. Ob. SBi, 61 1. 1. 726, 33 T. B. 3U (O.AO 

2. Tiidemnity—Riilet of Supreme Coarl, 

1883, 0. -VF/., r, 48— BnjfairriM«tig F(™rfin./.] 
In giving leave to a Defendant to servo notice of 
«laim for contribntion oi iDdeoinif; od a tbiiJ I 
party, the Court wilt not oonsider whether tiic | 
claim IB a vntid one, but only whatlier the claint I 
ii bono fide, and whether if established it wilt I 
fesnit in contribution or indeninity. I 

The Plaintiff, who waa the owner of stock in a | 
pnblic company registered in her name, aaccr* . 
taiued that it had been transferred to F. by virtui', I 
»a she alleged, of n forged transfer. She brought 
an action against tbe company to have her nainc. 
reinstated in tlie books of the compnny. Tlie 
company obtained leave to serve F. with a claim. 
tar indemnity : — ! 

Held, by the Court of Appeal, without decidini; 
that the claim for indemnity was valid, that lesvi! ' 
to serve F. was rightly given. 

SpeUer v. Britiol Steam Navigation Compam/ 
(13 Q. B. D. 96, 53 L. J. Q. B. 322. 50 L. T. 4(l6. I 
32 W. R. 670. 5 Asp. M. C. 228) distiiwnishcd. I 
Cabshobe v. Noeth-Easters Railway Compasy | 
nS Ch. D. 344, M L '• Cb, 760, B2 L. T, 232, 33 I 
[W. B, 420 (O.A,> 
rXXVI. PBAOIICE— TEAKBPEE— Jcfion tmu>- 
terredtoAdmiraUyDivieion — Salvage — O.xxxrr., 
r, 6 — O. Ji/J., r. 3.] Althoughanactionin whifli 
dteeole question is one of salvage may boiiropcTly 
Sansfened to the Admiralty Division, such a 
aranafer shonld not be ordered where there nr» 
ither questions in the action capable of heing 
xied by a jury. Ocean Steamship Co. v. Amdeb- 
(ON, Tritton and Co. 33 W. B. 536 (CJl.) 

S. Compani/ in Liquidation — Dislrirt 

Begittry—O. xi.ix., r. 5—0. .v.v.vr., r. 16.1 He 
Sbebsley's Hotel Co. - W. N. (ISSl) 262 
Adminislralion aotion — Insolvent estate. 

See Bankruptcy — Admin istkatic-n. 
2,3. 
Costs — Correspondence before motion for 

transfer. 

See Peaoticb— Costs. 25. 
CXXVn. PEACTIOE—TEIAL — Jury — .^o(in)i 
umgned to Chancery DiviHoB — Joinder of Cause 
if Actionnot so aitigned—Eulei o/ Supreme Goart, 
1883, O. XXXVI., IT. 3, e.] The Pluintiff coni- 
itenced an action in the Chancery Division alleg- 
ng that the Defcndnut was trustee of a sum nf 
£700 for her, and claiming payment of that sum 
ivitb intereet, and, if noccssarj an account of pio- 
]ts made by the Defendant by using it in his 
jusiness, and also claiming the return of certain 
ihattels, or their value, and damages for their de- 
:«ation. The Defendant denied the trust, stutt^A 
that the money had been lent to him by ttie 
E'laintiff, and long ago repaid, and denied that he 
jTer had any chattels of the Plaintiff in his pos- 
teasion. The Plaintiff, after the defence had-heon 
pat is, apphed to have the issues of fact tried l>y 

Beld, by Pearson, J., and by the Court of Ap- [ 



I XXXVIL FBACTICE— TBIAL— conMnuf i. 

peat, that the action came witliin O. xxxvi., r. 3, 
' und not within rule 6 of the same Order. That 
the action therefore wss to bo tried by a jud^^e 
witliout a jury, unless it could be made oat that 
it was better to have it tried by jury, and that in 
the present case this was not sbewu. Gardner r. 
Jac 2B Oh. D. so, S4 I. J. Ch, S2B, 782; G2 L. 
[X. 181, 39S, 33 W. B. 470 (O.A.) 

2. Jury— Change cf Place of trial — Delay 

— Coil) — 0. xxxTi.,TT. i, 6.J An action brought 
in the ChanceiT Division for obslraction of water 
rights was set down on the 27th of May, and briefs 
were delivered on the 7th of July. On motion by 
the Defendants on the 9th of July that the trial 
might take place at Manchester (the locus in gtio, 
and where all the witnesses resided) before a judge 
and jury : — 

Held, by Bacon, V.C, that the Defendants had 
an absolute right to bial by jury; that Man- 
chester was the proper place for th^ trial ; the 
costs to be reserved on account of the Defen- 
dants' delayin bringing their motion. Old Mill 

Co. V. DUCKINOriBLD (or DUKINEIELD) LOCAL 

Board - - H L. J. Ch. ISO, 61 L. T. 414 

3. Jary— Sight fo—0. XXXTT., rr. 4, 0, 

7.] Where a party wiahw to have en action tried 
with u jury, ne must obtain an order to tliat 
effect; and if the case comes within O. xxxvi., 
I. G. the master has no discretion, but is bound to 
make the order. Trower v. Law Life Assir- 
AMOE Society 64 L. J. Q. B. 407, 62 L. T. SSB, 

[33 W. B. 647 (C.A.) 

4. Jury— Sight to—0. xxxvi., tt. *, 6, 

7(1.] In nctions which before the Judicature Act, 
1873, could be (without any consent of parties) 
tried without juries, there is non no absolute 
right under O. xxxvi., r, 6, l« have a jury on the 
demand of one of the parties, but the Court has a 
discretionary power to allow trial by jury in such 
eases under 0. xxxvi., rr. 4 and 7a. 

In an action t» rem for necessurics for a ship, 
the trial was directed to be before a judge at the 
assLies. The Phkintiff applied for an order tbat 
(he action should be tried with a jury, alleging 
tbat he was entitled, under O. xxxvi.. r. 6. to 
such an order aa of right Butt, J., refused tlie 
application : — 

Held, that tlie action was not nJthin O. xxxtl, 
r. 6, and that the applioatiou could only be made 
under r. 7 of that order, and, therefore, the judge 
would liavo a discretion to grant the appUcalton. 
The " Temple Bab " 11 P. D. 6, 34 W. B. 68, 
[W. IT. (1886) 19S (G.A.) 

a. Made of Trial — Suks of Supreme 

Court, 1883, 0. sxxvr., r. 1.] The Plaintiff in on 
aotion to set aside deeds on the ground of fraud, 
named Cardigan as the^ace of truil in bis stutO' 
ment of claim. On motion by a Defendant before 
issued joined, the Court ordered the action to ba 
trkitt in the Chancery Division without a jury, 
and this decision wus affirmed Iw the Coutt of 
Appeal. Powell v. Cobb 29 Ch. D. 486, 64 1. 
[J. Cb. 476, B62; 62 L. T. 1S3, 63 L. T. 1S8 (C.A.) 

6. Non-appearance of Plaintiff — Dii- 

mitnal of action — Bettoration to Cauie List — 
" T. lo—O. xxxri., r. 3S.^ ThePlamtiff 
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not appearing at Ibe trial of an action, it was on 
the 30th of July, iIUuIbmiI vitli costs. 

On the Slat of October, a motion wai made to | 
'iischarga the previous o^lc^, ami io reilore the | 
CBBe to the paper to bo hcanl c\n ita merita ; — 

aeW, by North, J. .that theConrt had no power 
to restore tho action pxcept wlicrr llio application ■ 
IB made within sit dayaof thcdisniis-iil. Walteli 
(or Walker} v. Jauej S3 L. T, SST, 34 W. B. S9 

7. Notice of Trial— Catiie struck out— 

Be-enlry—0. XYlL, r. 10.] When a cause has 
been struck out of Ibo canBo-book under the ahove 
mle, before such cause can be re-entereil In the 
causo-book a new notice of trial must bs given. 
Le Blond v. Ccbtis S2 L. T. GT4. 33 V. B. 061, i 
[V. H. (1885) 99 ' 

B. Notice of Trial, Bight of Defendant io 

gii:e — AhridQmeni of Time — O, -V.v.r VI., t. 12 ; 
■'0. Lxiv.. T. 7.1 O. XKXvi., r. 12, proviiica that, if 
the Flaintilt' does not within six weeks ufler.the 
close of the pleadings, or within such extended 
time aa the Court or n Judge may allow, give 
notice of trial, the Defendant may, before notice of . 
triiil j^lven by the Plaintiff, give notice of trial, or I 
ma^ apply to tho Court ota Judge to dismiea llie 
action for want of prosecution. O. LXIV., r. 7, 
provides that the Court or a Judge shall have 
power to enlarge or abridge the time appointed by 
the rules, or fi^ed by any order enlarf^ing time, 
for doing any act or taking any proceeding, upon 
sneh terms (if any) aa the justice of the case may 
require : — Held, by Grove and Lopes, J J., that 
the period of six weeks mentioned in O. xxxvi., 
r, 12, is not a time appointed for doing any act or 
taking any proceeding within O. LSiv., r. 7, and 
consequently that the Court could not make an 
order giving tho Defendant leave to give notice of 
trial, if the Plaintiff did not give snch notice 
vrithin a shorter period than six weeks from the 
dose of the pleadings. SAUNOEns c. Pawlbt 

[14 Q. B. D. 834, M L. J. ft B. 19S, 
[61 I. T. 903, 83 W. B. 277 

9. Veatie — Chancery Action — O. SXSYI., 

T. 3,] An action having been brau{;ht :n the 
Chanoery Division for speciiic performance of an 
agreement for the ealo of land in Cornwall, in- 
volving a difflouU ijuestion on the law of vendor'a 
lien, the Plaintiff, in his slatement of claim, fixed 
the venue at Exeter. The Defendant having 
moved to liave it clianged to Middlesex, and it ; 
appearing that the balance of convenience regard- j 
ing the attendance of witnesses wiis in favour of I 
the trial taking place in London, and that if it 
took place at Exeter the points of law in tho 
action would probably be referred from the assize-i 
to London, it was held, by Chitty, J., that the 
Tenne must be changed to Middiesei, and that 
the delay which must necessarily ensue was not 
of itself a sufficient reason for allowing the action 
to bo tried at the assizes. Green' v. Bennett 

[fit t. J. Oh. SB, 50 I. T. 706, 32V. B. S48 

10. Venue, Change of^Action ottigneA 

to Chaneern Divinon—Ralee of Supreme Court, 

1883. 0. XXXVI., r. 1.] Under O. xxivi., r. 1, a _._ „_. 

Plaintiff is entitled to lay the venue of an action writers who were within the jurisdiction. He 
in any place that be pleases, althoug^h it is then applied for leave under the above rutelo 
8poci!^ly assigned to the Chancery Diniion, and serve his writ on tho other Defendants, who mno 
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liaii lie^^n commenced in that Division. Philips' 

(or Phillip) r. Beale (or Beall) SB Cb. D. 621, 

[54 I. J. Ch. BO, SO L. T. 433, 38 W. S. 

[66S (CA.) 

Kvidcnce — Document— No Notice to pro- 

See PRA(7riCE EVIDESCE. 10. 

Trial at Bar — Appeal. 

See PfiACTic'E— Appeal. 5. 

Venue— Action against Constable. 

SeaCoMTAfiiousDisEABia Act. 1. 
XXXTIIL PEACnCE— WBIT — Xppeai-anee- 
Aihiri-m for Service — "IHu»oi'^ or FiciUvna" 
—tl. XII,, TT. 11, 12.] Where a Defendant gives 
un rkddress for service at which he is not to be 
found, and tiiere is no person authorized to toks 
ill (ir forward documents, such address is illnnuT, 
and tho appearance will be set aside on an ec 
juirii- Apptioation. 

Service of the order settins aside the Bppes^ 
ance may be effected by registered letter sent Io 
tho address for service. Edell v. Cats (n 
K. t,. c.) - - 6i I. J. Ch. 308, SI L. T. 611. 

I [33 W. B. 238, W. H. (1SS4) SU 

2. Semice — Foreign Corporation — " Of- 

rrr"—" Clerk" — 0. IX., r. 8.] The Defondanli 
wire a company whosohead offices were in France 
lint tbey also had agents and correspoadents, 
iinning other places, in London. Service of » 
writ of summons on their agent in London wsa 
i^et aside, on the ground that he was not tfa« 
I " heud-ofllcer, clerk, treasurer, or secretary of such 
ec.rporation" within the above rule. NutteeA 
I Co. r. MESSAaEHiES Mahitiues ve France 
j [(14 I. J. Q. B. HT 

I 3. Service out of Jariedietion — 0.ii.,tA; 

0. AY., rr. 1 {g\ 2, 4.] Onanapplicatioa to BEt>» 
I u jierson out of the jurisdiction under O. si., r.l 
(;;). it must be shewn that there is within tlie 
jurisdiction a Defendant against whom substantiil 
relief is claimed, and also that the Defendui 
within the jurisdiction has beeu previously duly 
served. 

i'emtfo, where a person resident out of the 
Jurisdiction has brooght an action in this country, 
ho hns made himself amenable to the jnrisdicliiiil 
with respect to matters connected witli his action. 
YoTiKHHiRE Tannery and Boot Manttfactobt v. 

EliLINTON (on EOLINGTOS) CHEMICAL CO. 

[54 1. S. Ch. SI, 33 W. B. 162, W. V. (lSS4)tN 

4. Service out qf Juritdietion — Bult$llf 

S.,i.r«me Court, 1SB3, O. XI., r. 1, mb-t. if).] 
Tlio Court will exercise discretion in allowingtt 
dips.llowing service oat of the jurisdiction, and in 
fd doing will consider evidence as to the merits. 

S0(.'iKTEG£N^BAI.E DB PARIS r. DrETTUS BbOTHKES 

[^ Ch, D. 239, 54 1. J. Ch. 8S3, 63 L. T. 483, 
[33 W. B. B» 

I B. . Service out of Jurisdiction — Adiim 

ngii inst Underwriters — Co-defendanl$ lerved wfll- 
/<i Jurisdiction— O. xi., r. 1 (j).) The Plaintiff 
in an action bronght in England on a marine in- 
surance policy a^inst several underwrilen 
- irved the writ of summons on two of tie U" '" 
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Tesidlog out of the jarisdiction in Scotland, aa 
bsing ueceBjary parties to tbc iictioD. Held, by 
Hanisty and Lopes, JJ., that leave ahould be 
given. Stbamship " Thaneuooe " Xjmitkh «. 
Tbomfson - BS L. I. SGZ, B &ip H 398 

6. Serciee oiit of Jurindi t n — Ad tm / 

ItyutKlion to restriiin tniading-up F t a — CI m 
jor oih^ Telief—O. AT., r. 1.1 Ihe Def dant 
leBideot in Bootlaad, executird tli e a o m t 
(which was in Euglish fotm) w th on Engl h 
Kining Co., whereby ho whb to p T n ta Q 
MTViced for them in tlie Trans al nt a Bala y 
He pioceedi^d t« the Tranavaal. but m d b 
fore he had fully performed the services. He 
chiimed a half-year's salary which ho ollefted was 
was due to him. This the company dot;lincd lo 
pay on the ground Ibattbe Defendiint had brokfn 
hia contract with them, whereupon he tliteatencd 
to present a petitioo lo wiml-up the company. 

The company brought this action clniming, 
(\) rescission of the contract ; (2), return of cer- 
biQH Buma paid by lliem in pureuonce of it, after 
letting oSf sucli salary, if any, as might be due to 
the Defendant: and (S) an injunction to reitraiii 
bim fiouj presenting or advertising anypclilion to 
wind-up the company. 

An. order having been mode for aervioo of the 
writ on the Defendant in St'otloud, he moved tc 
discharge such order, contending that the cabe 
was not within the above rule, that the action wan 
not fof a hieacli "wtthiu the jnriadiotion " of h 
«outract made without the juriHdictiun ; and that 
the compftuy could not, merely by ineerling in 
their writ a claim for an injuuetion, bring the 
case within the rule. Held, by Kay, J., thai 
0. xj-i r. 1, applied lo the case, that it was not 
necessary that iin injunction should be the only 
rdief sought in order to biing the case within the- , 
ride, and that Ihe motion must therefore be re- 
fnsed. Lisbos-Bebi-vs (Trjuisvaal) UoLt 
FiELDB «. Hbddle - - - 62 1. T. 796 

7. Service out o/ JurlidicHmt — Iitjunction I 

— 0..l/.,r. 1 {/)—Objeetio7io«to/ Time—O.LX.w, ■ 
r. 2.] A nrit of summons claivaiiig an iniunctioiL 
to restrain the Defcndimt (resident in Dublin) 
boat sending to the Plaintifl's, or either of them, 
in London, through the post-office or otnerwise, 
libellous, defamalory, or obscene posl-carJs, &c , 
And also claiming damages, may by leave of tlie 
Court be isjued and served upon a Defeudiuit re- 
ading ill Dublin, under O. xl, r. 1 (f ), notwith- 
rtanding the obstacles t^ making the injunction 
Avaihible. — Objection after aiipearance, tuo late : 
Ordet Lxx., r. i. Tozieb v. Hawkins 

[IB Q. B. D. 6S0, eSO (O.A.) 

8, Service oal of Jariadicliau — A ction for 

itsBt (^ Land in EuQlaad—Defendanit doiaieiUd 
w ordinnrity reiideiil in SfMlland—Jadieatare 
irf,1883,y..w.,r.lCHW] 0.xi.,t. 1. dues not 
suable ihe Court or a judge to allow seririce out 
of the jurisdiolion of a writ in an.action for nun- 
pajment of rent dae under a lease of land in 
£Dgland againat Defendants who are domiciled or 
(irdinarily resident in Seotlnnd. So feeW, by 
Coleridge, C.J., Mathew and Smith, JJ. Tlic 
Court of Appeal afilrmed the above decision. 
but on the ground that the Defendants (who were 
sued as ataignees of the lease), had nut cieeuled 



XXXTln. PEACnOE— WEIT— OOTidnued. 

the nssigment thereof, and there was no evidenoo 

that they had accepted it. 

Qiucre, whether a claim for rent is " an obligi- 
tion or liahilitj affecting laud. Agsew v. Ushkr. 

[14 Q. B. D. 7S, M I. J. Q. B, S71, 51 L. T. 67S, 
[7B2,a3W.B. 138(O.A.) 

9. Serviee out of Jariediction — Intemled 

SiibelUulion of Service.] A writ which is in-' 
tended to ha serveil by substituting service on a 
perjou residing within tlio jurisdiction may he' 

i-sued without leave of the Court though the 
defendant be reaideut out of the jurisdiction. 
Lewis v. HisiiflGBT 16 I, E. It. 340 (C.A.) 

10. Service out of Jurisdiction — A^ 

datit of— Certificate in Lieu of— 0. xill., r. 2 ; 
0. .wxxviii., r. 6.] Tlie Coort will not accept a 
cerlificnte in lieu of an affidavit of service of a 
writ of summons out of the jurisdiction although 
H.M. Foreign Office Inive given instmctioiis irr 
tho British conauta resident in the country to 
which the Defendant belongs not to administer 
oaths to the aulijects of that country. So held, 
by Polloclf, B., Manisty and Smith, JJ. Foru 
E. MiEscKE - 16 Q, B. D. GT. Gfi I.. J. Q. B. 79,. 

[B3 L. r. 539, 34 W. E. 74 

II.. Sidatltiifed SeTvice— Defendant out of- 

Jarifiiiction — Sabitituled Service of lame Writ 
tcilhin Juriidietion — 0. r/.. rr. 1, 2.] Wlieie n 
Defendant iaubroad, andtlie writ has been issued 
for service out of the jurisdiction, the judge can, if 
the circumtttancrs warrant substitntiun, order a 
copy of such writ to bo^ryed within the juris- 
diction, although it is not in the form used for 
serviC't within the juriadiction. Fobd n. Shep- 
lURD (or SuEPPABD) fiS L. T. Gei, 34 W. B. 63 

12. Subilitated Service — Adverlieement — 

THilorsemeTit on Writ ai to Service— O. I.r., rr. 2, 
IS.] Daties v. Lound - W. H. (188B) M 
Action in rem^Service— Affidavit of. 

See Pbactice — Aduiralty. 20. 
Amendment— Claim for recovery of land 

jolnetl with other claims. 

See Pbacticb — Pleadinob. 7. 
Appearance to protect property from seiiure 

in CHse of judgment by default. 

- — - Inquisition— Alleged Luna tic. 

See LvKATic, 4, 
FB AOXICE — Adn dn istrati w 



See 
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— Certiorari. 

See Cbrtiobabi. 

See Col-NTT CotHT. 

— Criminal law. 

See Cbhiinal Ijaw. 

— Dismissing action as frivuloua and vc 

See Champerty. 

— Foreclosure action. 

See BIOBTGAOE — FoKBtLOSUKE. 

— Habeas corpus — Piirty to motion. 

Sec Haueab Coni'L's. 

— Justice of tlio peace. 

See Justices, y— 7, 
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Laods GlaiiBeB Act. 

See Lands Clauses Act. 
National Debt Act. 

See Nationai, Debt CoMstiasioNEES. 
Partition BHif. 

See Pabtition. 
Patent 

See Patent. 4—9. 
Petition for appoinlment of ttnileee — Title 

—Policy of life Bssnranre. 

See HusBASD and Wife— Mabrieo Wo- 
men's Pbopebty Actb. 7. 
Poor-rat«. 

See PooB-nATB. 5, 6. 
■ Eailwnys Kegulfttion Act — Special case — 

Power to fltftle. 

See Kailwav Compakt. li. 
Reduction of capital of company. 



See Settled Land Acts. i. 
■ Trade-marka — Eegistiation of. 

See TRADE-MAns. 
Trnglee Acts. 

See Tbubteb Actb. 
■ Winding-up, 

See Company — Voluntabt WiuDiNQ-np 
Coup AN v — W indiso-dp. 
;B£CAT0BY TBUBT. 

See Will— CoKaTECOTiON. 34, 35. 
PEMCBIPTIOH— Prescnpt/on Aet (2*3 Wm. 4, 
c. 71). ti. 2, 4, 5, Q— Right to use Way/^ the Se- 
moml of Tiraber^-Uier at long lalervah — " En- 
joi/mtitt for full period of Twenty rear*."] In an 
action wbore a right of way was claimed under 
the Prescription Act (2 & 3 Wm. 4, c. 71), in 
KBpect of twenty years' aser aa of right, it ap- 
penred that the way bad only been used l>y the 
part; claiming it — the Defondaut — for the removal 
of wood cut upon an adjoining clofo. Tho wood 
waa cut upon thia close at intervals of several 
yeare; the last cutting having been in the year 
before the action was commenced, the one next 
previous twelve years before, and the next at 
another interval of twelfe year*. Between these 
intervale the road was occasionally stopped up, 
but tho defendant used it as often a» he wished 
whilo the wood was being cut -.—Held, that tiiere 
hnd not been an uninteirupted enjoyment of the 
way for twenty years within Ihe meaning of the 
Prescription Act, which did not apply to bo dis- 
continuous an easoinent as that claimed, — Judg- 
ment of the Queen's Ucnch Division (11 Q. B. D. 
715; as L. J. Q. B, 30, 1883 Dig. col. 137) 
affirmed, Hollins r. Vbrket 13 ft. B, D, 304, 
[S3 L. I. q. B. 430, 61 L. T. 763, 33 W, B. S, 
[4B 3. P, 580 (C.A.) 

2. RigUi of Waij—PTe»cnption Act (2 43 

Wm. 4, c. 71), «. 8—Forln Yean' Enjojpaent—Re- 
mainderauin — "Eevereion expeelant" on Tervt of 
Life or Years.'] Where a right of way is claimed 
by virtue of fortv yeiirs' enjoyment under the Pre- 
scription Act, 2 & 3 Wm. 4, c. 71 ; the period dur- 
ing which the servient tenement has been vested 
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in a tenant for life, with remainder in fee, can — 
not be deducted from the period of forty years'" 
enjoyment — for the remaindemian is not "ft per — 
son entitled to the reverBion expectant on* tenn'~~ 
within 8. 8. 6yhons v. Lkakeb 10 Q. B. D. 689, 
[M L. J, Q. B. 480, 03 L, T. 287, 33 W. B. 876^ 
[40 J. P. TIS^ 
Cape of Good Hope— Roman-Dntch Law. 

See Colonial Law. 7. 
Liability by. of frontager to rep^r sea-wall 

See Sewebs. 



PEIHCIPAl AKD AGEin — Agenfe liahmty 

Broter — Sale by Broken forVadisclpied FrincijKK^ X 
—Frorieion in bought and told Note» for Settle — 
raent of Diepvteg by Brnkers — Custom of Trad'^S 
making Brokers personalis liable — Evidmce o/— — 
Admissibility.'] A written contract made h^^ 
brokers on behalf of undisclosed principals for th'^^ 
Eale of hides provided that " if any differenoe o >^ 
dispute shall arise under this contract it is hereb^^ 
mutually agreed between the sellers aud bnyer^^ 
tliiit tbe same cball be settled by the sellin^^ 
brokers, whose decision in writing shall be Sua 3- 
and binding on both sellers and buyers." In aK:3( 
action i^^ainst the brokers in respect of iiiferio:^Er 
hides delivered under tbe contrsct, the bnyer^^ 
made a claim for the breach againstthe brokers a ^^ 
principals by ouslora of the trade:— HeW, b^^ 
Stephen and Williams, JJ., that evidenoe of ^^ 
custom of the trade that a broker who does no ~^ 
disclose his principal is personally responsible lo^x^ 
the performance of the contract and liable foe th^^ 
breach was rightly rejected, as such custom ws.*^* 
inconsistent with tbe arbitration clanse, whict.:*^ 
would, if the custom were incorporated, make th'^ 
brokers judges in their own cause. Babbow t:^ - 
Dysteb 13li.B.D,B38,61L.T.673,83W.B.19!^ 

2, Agenfs Lial/ility — Broker timing a,-^^ 

Priiicipoi — Broker" — Sale of Goods — Juritdur — 
tion of Arbitrator — " Ditpute arising on thie Cora^ — 
tract"] By a contract in writing, the Di fi iiiliiiil w" 
"sold to" the Plaintiffs a cargo of cotton seec^^ 
cukeofa specified quality, TheoontjactcontaineC^ 
a clause tUiit " should any of the above goods tur^i-^ 
ont not equal fo quality specified, they aie to b-^^ 
taken at an allowance, which allowance, together -^^ 
with any dispute arising on this contract ia to b^*^ 
settled by arbitration." The Defendants signe^*^ 
the contract with the addition of the wor^^^ 
" brokers," and were acting as agents. Som — ^ 

time after the contract was signed, the Defa . 

named their principals. The careo proved to l> 

of inferior quuHty, and au arbitration (which tl^ 

Plaintiffs did not attend) to determine the li^^*" 
bility of the Defendants was held ; the arbitrato^^*^ 
decided by their award that tho Defendants we^ "" 
not liable, inusmuch that a custom existed that ^ 
broker upon naming his principals ceased to ^C^^ 
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liable on the contract. At llie trbl of tho nction, 
the jury foand tliat the allfgoil cuatom did not 
exist: — Held, first, that the Dofeadanti were por- 
KStKlly liuble on the contract ; aecondl;, b; Breit, 
ILR^ and Bowen, L.J., Fry, L.J., dissenting, 
tbftt the Defendants neio net rcliovod from lia- 
bility by the award, inaEmueh as tlie arbitrators 
had exceeded thcii jurisdiction. Hutchebon v. 
Eaton - 13 Q. B. D. 861, 61 L. T. 9iR (O.A.) 

S. AgeiiPs lAaMlity — Lost tAroujJi f rniid 

of Solicitor — A'egligence.J Where a paid mannner 
or agent of nn cstnte appointed oe sncn by on order 
of the Court traosmits moneys belonging to the 
Mtate lo hia solicitor, for tJjc purpose of paying 
them into Court, before aci order fur snoh payiueiit 
in has been ubtaiucd, and makes no inquiry 
whether thuy have or bavo not been paid in, and 
such moueya are afterwards miaappropriateil by 
the Bolieit«r or otherwise last, ttie agent is liable 
for such misappropriation or loss. Be Mitchell. 
Mitchell v. Uitchell - S4 L. J. Ch. 342, 
[62 L. T. 178, W. H. (1884) 842 

4. Agents liability — Misrepresentation 

hj jnsarauce agent. KniEaER v. Fitcaik:! 

[47 Amer. B. 71S (IT.B.) 

5. Auihority—AtKtioueer — Contract fur 

Bah of Land — Specific fer/ormtHice.J Certain 
kltd living been oflTered for sale by auction was 
bm^ht aller tho sale by D. The auctioneer had, 
befine the taie, received a letter from S, inquiriiig 
M to the price that would bo asked for sale by 
foiTate ooQlract in case the land was not sold by 
tMKtion, and after the sale tlic auctioneer informed 
D. that a, customer was inquiring after the land. 
D. oaid ho was willing to coll it for £GeOO, pro- 
Tided his offer was uecoptoil by a certain day. 
Tho offer was communicated by tlio aui-tionoer to 
EL, who wrote a reply to the auctioneer accepting 
it, but the evidinee was eenQii,-1ing as to whether 
this acceptance was within the time stipulated. I 
B, haTing brought an action against D. for specific 
twrformaiice of the agrtcment, D. contended Ihal 
UieauoLioneer'eauthoritydidnoteit«udtoniaking 
a contract, but only to bringing the parties to- | 

Held, by Field, J., that tlie auolioncer was 
anthoTJacd to make a binding contract for a sale 
of D.'s bargain. Hnmer v. Sharp (L. E. 19 Eq. 
lOS, 31 L. T. 643} distiiiguislitd. 

But held, that, on tho question of faot, the 
KCcptauce was not within the tiino limited by U., 
ftnd tliat the action must be dismissed on that 
ground, Sackdebb v. Dexce (nr Dexse) 

[S2 L. T. 644, W. H. (1BB6) 73 

6. Authority — ^Agent to travel and sell 

sleom engines^Implied authority to hiic horses. 
HcHTLEY V. Mathiab - 47 Amer. &. GIS (U.S.) 

7. PrincipaVg Liabiliti/ — Misrepretenta- 

tion bp Secretary of Company — Company's Lia- | 
friltty.J Tlie secretory of a company baa no general 
•athmity to make representations to induce per- 
•oiu to take bharos in a company ; so that a 
person nho is induced to take shares in acom)>any 
by a fraudulent misrepresentation, not authortseH 
bjor known to the ufiictrd of tho company entitled 
to make representations, of the focretary of the 
company is not entitled to — "-'--- — --" — 



I FSIBCIPAL ADD t.Qj:S^— continued. 
I against tho company for tbo rescission of the con- 
' tr:,ct, or for damages for such miBrepresentation. 
Newlasds v. National Emvloteim Accii'Knt 
Association - 64 L J. ft. B. 428. 63 1. T. 218, 
[49 J. P. 628 (C.A.) 
Agent for purchase — Sateof agent's own pro- 
perty to principal. 
See CoMriNY — Birectobs. 3. 

Agont of mortgagor — Payment by, of interest 

on mortgnge debt — Limitation. 
See Limitations, SriTUTiii ov. 

Authority— Sale of realty— Sol icir or— Cnr- 

respondunce. 

^co Vesdou asd PunCHiSETt — CosTnACT. 

Betting bv agent — Action fur money re- 
ceived. 
See Gamiso. 2. 
Factor — Advances by brokers to agents for 

See Factob. 
■ Fraudulent representation by agont— Piiii- 

cipal's liability. 

See Sale Of Goods. 4. 
Master and servant — Assavilt by servant — 

Matter's liability. 

Sec JIaster and Sehvant. 8. 
PEIHCIPAl ASD SUEETT — D("«J<nr[,c,] A 
surety guaranteed payment of the premiums njion 
a life policy which had been assigneii by ihe prin- 
cipal debtor lo his creditor to secure payment of 
part of the debt Subsequontly, tiie creditor, 
without the knowledge of the surety, agreed with 
the debtor to take the security and the liability 
of tliG debtor and surety to pay tho premiums 
thereon in substitution for tlic ]iersonnl liability 
at tlie debtor, in respect of that portion of the 
debt, lend released the ilebtor from jiorsonal lia- 
liiiity in respect thereof. Held, that this arrange- 
ment discharged Iho surety. Lowes v. Mai:giiah 
& I'EAnoy - - - - 1 C, ft £. 340 

2. Dischaiije — Creditor's refusal lo sue 

principal upon request. Smith c. Freyleb 

[47 Amer. B. 363 (U.S.) 

3. Joint Gvarantee — Death of Gaaranlor 

—Siierepresentution — Eitoimel^ Tenterden'a Act 
(9 Geo. 4, e. H), i. 6.] Two ditectora and the 
solicitor of a company gave to a bank a joint 
guarantee of the banking account of the company. 
Uiie of tho guarantors died, but no notice was 
i:ivcn to tlie bankers by the swviving guarantors 
that they considered the guarantee to be affected 
thereby, and the account was continued as before. 
Held, 'by Bacon, V.C., that the guarantee con- 
tinuGil in force notnithslanding the death of tho 
.joint guarantor. 

Tlie eompony was reeonslituted so that tho 
juaranlee no longer in terms applied, but tho fact 
was concealed from the Plaintiffs (the hankers), 
nho were led by the Defendants (the surviving 
guarantors) to suppose th»t tho name only of the 
oompany had been cbangeil, and tliat the guaran- 
tee continued, and the account was carried on ns 
before with the addition of a word lo the com- 

Seld, tliat tho Defeodants were estopped from 
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FBIKCIPAL AND SUBEIT — continued. 

denying that their liability on the guarantee con- 
tinued. AsHBY V. Day - 64 I. J. Ch. 986, 

[52 I. T. 723, 33 W. E. 631 

4. Joint guarantee — Mortgage to co- 
surety — Subrogation — Rights of creditors of prin- 
cipal debtor. Hampton v, Phipps 108 U. 8. 260 

[(U.8.) 

Bail in criminal case — Indemnity of surety. 

See Contract. 7. 

Discharge — Laches of creditor. 

See UiLL OF Exchange. 1. 

Guarantee of dividends. 

See Company — Dividends. 

Verbal agreement of indemnity. 

See Frauds, Statute of. 1. 

FBINTEB — Election — Placard without printer'^ 
name — Corrupt practices. 
See Municipal Corporation. 5. 

FBIOBITY — Building society— Winding-up. 

See Building Society. 
Directors' fees. 

See CoiiPANY — Directors. L 
Judgments — Kegistration. 

See Judgment. I. 
Mortgage. 

See Mortgage — Priority. 
Official receiver — Payments by. 

See Bankruptcy — Official Receiver. 
1. 
Winding-up — Crown — Prerogative of. 

See Company — ^Winding-up. 13. 

FBI80NEB — Habeas corpus — Party to motion. 
See Habeas Corpus. 

PBIVllEGE— Discovery. 

i&ee Practice — Discovery — Documents. 
6-8. 
Practice — Discovery — Interroga- 
tories. 5, 6. 

Solicitor — Production of documents. 

See Solicitor — Privilege. 

FBIVILEOED COHKXrNIGATIOl^-Solicitor and 
client — Criminal law. 
See Evidence. 12. _ 

PBIVY COUNCIL— Practice— Leave to appeal in 
criminal cases. 
See Colonial Law. 3. 

Practice — Patent — Prolongation — ^Accounts. 

See Patent. 4. 

FBOB ATE — Execution — Printed Form — Disposi- 
tion partly on First and partly on Second Page — 
Attestation on First Page only — Exclusion of 
Second Page from Prohate."] A will was written 
on a printed form by a testator's directions, an<l 
was contained partly on a first page and partly on 
a second. The attestation was at the bottom of 
the first page, and there was no attestation on the 
second page. Held, by Butt, J., that the second 
page must be excluded from probate. 

In the Goods of Birt (L. R. 2 P. & D. 214, 
40 L. J. P. 26, 19 W. R. 511) distinguished. 
In the Goods of Malen - 64 L. J. P. 91, 

[33 W. B. 825 

2, Execution — Witness — Attestation — 

Signing in " presence " of testator. Riggs v. Riggs 

[46 Amer. B. 464 (U.S.) 



FBOBATE — continued, 

3. Grant — Executor according to the 

Tenor."] Where the Court can gather from the 
words of a will that a person named therein ia. 
required to pay the debts and genemlly to ad- 
minister the estate, it will grant pitobato to sucls^ 
IKTson, as executor according to the tenor. In thi^^. 
Goods op Bluett - - 15 L. B. Ir. 14C^^ 

Duty — Lunatic — Accumulations — Conver^ 

sion. 

See Revenue. 8. 

Receiver appointed before — Jurisdiction. 

See Practice — Receiver. 4. 

Revocation — Forgery — Judgment in ChaE^— 

eery Division — Estoppel. 
See Estoppel. 1. 

Revocation — Jurisdiction of Chancery Divi- 
sion. 
See Practice — Jurisdiction. 2. 

FBOBATE ACT — Administration bond — ^Assign- 
ment — Creditor. 
See Administrator. 3. 

FBOBUCTIOK OF DOCUMENTS. 

See Practice — Discovery — ^Documents. 

FBOHIBITIOH— Jn/erior Court— Want of Juris- 
diction.'] Where in an action in an inferior Court, 
upon the facts disclosed at the trial and relied on 
by the Plaintiff, a clear want of jurisdiction over 
the cause is for the first time made apparent, the 
Defendant has a right, at any time before execu- 
tion has been completed^o claim a prohibition to 
restrain all further proceedings, and to prohibit 
any further excess of jurisdiction. Prohibitioii 
will not go to an inferior Court, if such Court had 
in fact jurisdiction over the cause, although the 
facts in evidence at the trial in the inferior Court 
were not such as to give that Court jurisdiction. 
Heyworth v. Mayor of London 1 C. ft E. 812 

County Court — ^New trial — Insufficient no- 
tice. 
See County Court. 4. 

Local Government Board — Provi&ioBal 

Order. 
- >S^ce Public Health Acts. 6. 

Mayor's Court — Jurisdiction. 

See Mayor's Court. 

Salford Court — Jurisdiction. 

See Salford Court. 

FB0HI880BY KOTE. 

See Bill of Exchange. 

FBOMOTEB OF COMFANY. 

See Company — Promoter. 

FBOOF— Bankruptcy. 

See Bankruptcy — Proof. 

Winding-up — Notice. 

See Company — Winding-up. 14. 

FBOFEBTY— Building materials delivered 
unused. 
Sse Building Contract. 3. 

' Letters — Injunction against publication. 

See Letters. 

Title of newspaper — Interlocutory inju 

tion. ^ 

See Newspaper. 
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PBOSFECTUS— Slisrepresen tat ioD— Issue of do- 

bentures — Object of loan. 

See Company — Pbospectls. 
PBOTECTES TEANSACnOH. 

See BAHKRUPuni— PBOTEeiEi) Tranbac- 

TBOTECTOS OF THE aETTLEHENT—FioeB and 

BtcovCTJes Act. 

rUBLIO HEALTH AtTIB — Ai-bilraHon—PuUie 
Health Ad, 1875 (33 4 89 7icf. e. 55), es. 173. IBO, 
308 — Jtiritdiotion of Arbitrator ahen lAc^Uily 
under tke Act it bona fide digpuled.J When n 
claim for oompeUBution ia mada aguinat a locul 
•uthcirit; for damage catued by the eieroiHe of 
the powtra conferred upon tliam by the Publio 
Health Act, 1875, tlie arbitrator has jurisdiction 
to hold tbe arbitration and make bis award us to 
the fact of damage and the amount of cumpenua- 
tiou under seota. 179, 180, 308, altliough the local 
authority bond fide dispute Iheir liability to make 
compensation at all under the Act. Their proper 
course is to raise the question of liability iu tbeir 
defence to an action upon the award. 

Decision of the Court of Appeal (11 Q. B. D. 
735, 52 L. J. Q. B. 529, 4S L. T. iSH, 32 W. B. 
141, 47 J. P. 628, 1883 Dig. ool. 315) affirmed. 
Bbieblex Hill Local Boabd v. Pearsall 

[a App. Caf. S9S, H I. J. Q. B. 2G, 51 I. T. BTT, 
[3S W. S. 56, 49 J. F. 84 (H. I., E.) 

2. Common Lodging Rouse — Bejiglrnd'on 

—Ite»olalion o/ Local Board— Fvlilic Health Act. 
1875 (38 4 39 Vict. c. 55), «. 7G, 89.] F. applied 
to be registered as tho keeper of a oummon iodg- 
iog houBO under sect. 76 ol the above Act, having 
Ai&Ued tbe conditions imposed by sect. 78, and 
the local board passed u reaolution that bis liouse 
dtoald be registei«d. The clerk did not currr out 
this resolution, and no formal registration of F. or 
his house was made. Eight months afterwanla 
the local board resolveil that F. nhould not be re- 
gistered, and two montlia Liter proBeCuled him for 
ietping a Rommon lodging house without beiog 
registered. The justices refused to convict. — 
Held, by Mathew and Day, JJ., upon a case 
slated, that, for the purposes of the Act, the rcBO- 
Intion of the board uoostituted registration, and 
that tho justices uero right iu refusing to convict 
F. Coles v. Fibbens 6ZL.T. 358, 49 J, F. 808 

3. —~ Contract not under Seal—PuliUc Health 
Act, 1875 (38 4 3U Vict. c. 55). ai. 150, 174, 257— 
Seteering and Padag — Liability /or Proportion of 
£:^ente».'] In an aelion by a local aulliority lo 
lecover from the Defendant his (iropoition of the 
cost of sewering;, paving, Ac, a street under the 
powers of the Public Health Acl, 1875, s. 150, it 
appeared that pai-t of Iho work, lo an amount es- 
oeeding £50, had been done by contractors em- 
ployed by the local autborit}-, but that no written 
contract under tbo common seal of the autho- 
rity had been made with them oa provided by 
seot. 174:— IfeU, by Hawkins, J., and Smith, J., 
that the Defendant was nevcrtlicless liable. By 
Smith, J., tliat the objection, if valid, would have 
been an objection to the apportionment, which 
could only be raised in the lime and manner pro- 
Tided by sect. 257. Bournkmoctm CoiuiisaioNEiis 
». ■Watts - 14 ft. B. D. 87, M L. J. Q. B, 03, SI 

[L. T. 823, 38 W. £. 280, 49 1. P. 102 



FUBUO health acts— «ouli'nued. 

4. Contract not under Seal — Affixing Seal 

inhere Contract partly performed, Effect of—Uk- 
gaU'ly — Officer coitaern^ in Contract, vjhether Con- 
tract void—Fablic Health Act, 1875 (38 & 39 Vicl. 
c. 5.i), M. 174, 193.] By seoL 174 of the Public 
Health Act, 1875, every contract made by an 
urban authority whereof the value or amount ex- 
ceeds £50 shall be in writing and sealed with the 
common seal of such authority. — The Defendants, 
an urban authority, by contract not under seal 
employed the Plaintiffs as engineers to perform 
certain work. The Plaintiffs performed part of 
tho work exceeding in value £50, and then ru- 
quirod the Defendants to affix their seal to the 
coutruct. This the Defendants did, believing 
that it was for the benefit of the ratepayers of the 
district that the contract should bo completed: — 
Held, by Cave. J., that as part of tlio work was 
unperformed wlieu the seat was affixed, and there 
was consideration for affixing it in the Plaintifis' 
promise tt> complete the work, it was competent 
lor the Defendonts to constitute the contract a 
good contract uEider seal, within sect 174, iu re- 
spect of the worU' already done, aud flicrefore that 
the Plaintiffs wore cntltlod to maintain their action 
for the value of that work.— By sect. 103, officers 
or servants employed under thia Act by the local 
autliority shall not in anywise be concerned or In- 
terested iu any bargain or contract made with 
Bvich authority for any of the purposes of this Acl ; 
and if any tiucb officer or servant is bo concerned 
or interested he shall be incapablo of afterwards 
holding or continuing in any office,or employment 
under this Act, and shall forfeit and pay tbo sum 
of £60, to be recovered by any person in tho pre- 
scribed rmtnnct: — flfid, that this section intended 
to limit the penal consequencea of a breach of its 
provisions to the specified penalties ; and tliere- 
forc that the cnuctment did not render a contract 
made by an officer with tho local authocltj void, 
so as to dleeulitle him to suo upon it. Mellibb v. 
Shibley and Freemantle Local Boabd 

[14 ft. B, S, 911, S4 I. J. ft. B. 40B, G2 L. T. M4 
(Eevsned by G.A., W. H. (188G) 224). 

5. Drainage— PaUic Healtk Act, 1848 

(11 4 12 Vict. c. 63), e. iS— Local Board^Binding 
SuccetiOTi — Tralteei — Improvident Bargain — 
Ultra vires — Chajtge of CirciimitaBces.j Under 
tho Publiu Health Act, 1848, a. 48, the owner of 
laud adjoining a district by deed agreed with the 
local board to do certain works and pay £10 a 
year, and the board gave him leave to drain 
through tlieir drain all sewage from the property 
and houses then belonging to the landowner and 
from any liouses tiiereafer to be oreuted on tho 
property. Many more houses were afterwards 
erected, and the urban sonitury authority (which 
had succeeded the local board) were under a new 
Act of Parliament prevented from passing as Iwfore 
the sewage through the drain into tlie Thames: — 

Held, by North, J., that tho deed was not vUra 
Hires, and that the board could bind their suc- 
oessora as to the sowuge of houst^a not then iu 
existence. 

Held, that though the board were trustees for 
the rotepayers they had exercised their discretion, 
and the agreeineot did not appear ot the time 
improvident, and lis turning out badly for them 
didnotulfectit. 
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PUBUC HEALTH AfTLB— continued. PUBLIC HEALTH ACTB— continued 
tharity -» Bye-latoJ] It is reasonable for an did not preclude the board from laying down a 
xirban sanitary authority to make a bye-law and line which would prevent the erection of the 
regulations enabling it to retain the plans of in- annexes which had not then been commenced. 
'tended buildings deposited under the Public Heldf also, that as the notice given by the 
IHealth Act, 1875, although such plans be dis- board, though ineffectual for the purpose of em- 
approved of and rejected. Gooding v, Ealing powering them to pull down the erection under 
!L<>QAL Board - — - 1 C. & E. 359 isect. 158, gave the Defendants to understand that 

>n,,Tr T J, the board objected on the ground that buildings 

!*• Quorum— Casual Vacancy— Lapse of according to the plan would make the street too 

Board— Infomuility— Building Line — Acquies- narrow, the board had not done anything to 

cence— Public HeaUh Act (38 & 39 Vict. c. 55), induce the Defeudants to believe that they would 

S8. 155, 458 ; Sched. J., rr. 2, 9 ; Sched. IL, Part i., not prescribe a buildiug line, and that there was 

r. 65 ; Part IL, r. 2.] Seven members of a local no equity to prevent the board from exercising 

"board constituted under the Public Health Act, their powers under sect. 155 on the ground that 

1875,andconsistingofninemembers, resigned, so they had misled the Defendants, ^^ewhaven 

that the quorum of three required by Sched. I., lqcal Board v. Newhaven School Board 

r. 2, was not left. The two remaining members ^^0 Ch. D. 360, 53 L. T. 671, 34 W. B. 172 (C.A.) 

proceeded to fill up the vacancies The board as ^g Sewer-Local Authority, vesting in- 

thus constituted prescribed a bmldmg line under p^^.^ ^^^^^^ ^^^ Ig^g ^33 ^ y/y .^^ ^ 55^^ 

^^b ii\ xT® "T +1, * *v. • r «• IS— Obstruction by Owner of Soil—In}unction.\ 

Held* bv Pearson, J., that, as the resij^nations * jv.xu e \ e A-ut 

^<xc^, i/jr Acaxowu, v., maci.», uo uia^ , o", A sowcr mado by the owner of some only of the 

reduced the number ot members to less than a j^ .,, ^ ^^^^^ ^ ^ highway/though 

quorum, the board had lapsed, that the two re- ^ade for the purpose of draining ht own amon|st 

maiuug members could not hll up the vacaucies, ^^^^^^ iiouses is not a sewer made bv a i)erM)n 

that there was therefore no board« that the build- t. * »• * a*,, •i^i_> ^l ■ e ai, 

r^,. fr """""»''"" ""•""> •^"••'"° j"i t "for his own profit * within the meainng of the 

ing line was therefore not well prescribed, and that p^pntimi in «P«t is of fho PnWi,. HmiTtl. Act 

Sched, I., r. 9, to the Act did not cure the defect ifSIP'" ° ^'' ^ "' ^^^ ^"'''"- ^°^^^ ' 

Beld, by the Court of Appeal, that the filling ^he word " sewer " in that Act should receive 

up of vaeanc>^ waa "buBinesa withm the moan- ^^^ ^ ^ jy interpretation, and a drain is 

ingof ^hed. X , r. 2, that the two membois were ^ ..gewer" within the mLiing of sect. 13. when 

not competent to tmnsact it, and that the two ■nem- ^^^^ 4,^^^ ^^^ j^„^ ^^ been connected with it. 

bMstheretore were not duly elected^ but that by g^ ^ j ^^^ j^^^^ ^^^ ^ 

**«f • }■' '• »' t^« objection to the budding Ime, ^ ' J', ^ f^ j, ^^ 64 L. J. Ch. 261, 

founded on the fact that some of the members ot ngo r t 17 49 J p 367 

the board were not duly elected, was removed. ,^ ,^ „ „ ^ Jr.' ' ' t>\7. 

The Defendants being about to pull down a ^ ^?A TT ^ o^^f %o T%^'\;P^^^''? «?^~^^^^^ 

school and erect a new one, submitted plans to the ^^"if?, i^^'J?^^ ^^^ ^ "^c ^''''* "^'^ ^^^' *^ ^'. "^ ,' 

local board. The local board objected to the plans, f «» 264.] The sewage of certain houses dramed 

giving as a reason that they violated a bye-law, ^^ « «ewer, and after passing through the sewer, 

which obliged a person laying out a new street to ^as for a period of some years allowed to fall into 

leave it of a certain width. This bye-law was not ^n open watercourse, which, m ite turn, flowed 

applicable, as South Lane, on which ihe school mto a brook :— HeZd by Dcnman, J., that, under 

fronted, was not a new street. The Defendants J^^ curcumstauces, the open watercourse was a 

disregarded the objection, commenced their works * sfwer withm the meaning of sect. 4 ot the above 

on the 5th of January, 1885, laid the foundations of ^^t. Wheatcroft v. Matlock Local Board 

the main wall towards South Lane on the 12th, and l^^ ^' ^* *^ 

proceeded rapidly with the erection of it. On the 17. Streets— Apportionment of Expenses- 

22nd of January the local board prescribed a —Premises ''fronting, adjoining, or adutting**— 

building line which did not interfere with tlie Public Health Act, 1875 (38 A 39 Vict. c. 55), 

main wall, but would prevent the erection of «• 150.] The appellant owned premises separated 

certain annexes not then commenced, lying from a street by a wall five feet high, belonging,, 

between South Lane and the main wall, which together with the land on which it stood, to 

annexes were shewn on the plans laid before the another person. The appellant had no direct 

board. The Defendants had ground enough to access from his premises to the street, but in order 

allow of the annexes being erected elsewhere, to reach it had to pass for a short distance down 

The Defendants proceeded with the annexes, and a public footpath, or over other intervening land : 

the board brought their action to restrain them —Held, by Mathew and Smith, J J., that the 

building beyond the line, and to compel them to appllant was not the owner of premises "fronting, 

pull down what they had built beyond it :— adjoining, or abutting" on the street within the 

Held, that where a building is taken down to meaning of sect. 150 of the Public Health Act, 

be rebuilt, a building line may be prescribed 1875, and therefore was not liable to contribute to 

under sect. 155, for any portion of it which has not the expenses of sewering and paving the street 

been commenced, although other portions have under that section. Lightbound v. Bebington 

been commenced, unless what has been com- Local Board - - - 14 Q. B. B. 849, 

menccd necessarily involves as a matter of con- [64 L. J. M. C. 130, 33 W. B. 706, 49 J. P. 67S 

struction a projection beyond the line afterwards [Affirmed by C. A., W. N. (1886) 224.] 

prescribed, and that here no such necessity existed, 18. Unwholesome Meat — Condemnation 

as the annexes could be erected elsewhere. That by Justice — Proceedings for Penalty — Evidence of 

the commencement of the main building therefore State of Meat — Public Health Act, 1875 (38 & 39 
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PUSLIC HEALTH A(yLS— continued. 

Vict. c. 55), 8. 117.] When unwholesome meat has 
been condemned by a justice, and proceedings are 
afterwards taken before a court of summary juris- 
diction, under 38 & 39 Vict. c. 55, s. 117, against 
the owner of the meat, evidence may be given by 
him as to the state of the meat at the time of 
condemnation. Waye v. Thompson 16 Q. B. D. 
[342, 64 L. J. M. C. 140, 63 L. T. 368, 33 W. B. 

[733, 49 J. P. 693 

Agreement to make a road — Requirements 

of local board. 

See Specific Performance. 1. 

General district rate— Special case. 

See Justices. 1. 

Highway rate — Urban authority — Local 

board. 

See Highway. 6. 

Highway repairable by inhabitants at large. 

See Highway. 2, 

PUBLIC HOUSE— Licence. 
See Inn, 

PUBLIC PLACE— Indecent exposure. 
See Criminal Law. 11. 



Q. 



QUABE IMPEDIT — Consolidated benefice — 
Right of presentation. 
See Advowson. 1, 

QUIA TIMET ACTION— Fouling stream— Injunc- 
tion. 
See Nuisance. 2. 

QUOBUM — Local board — Casual vacancy — Laj)se 
of board. 
See Public Health Acts. 14. 



E. 



BAILWAY C01S:PAlSr[— Abandonment— Deposit 
— Abortive Undertaking — Application of Deposit 
— Promoters and Parliamentary Agents.'] Under 
the usual provision, in an Act incorporating a 
railway company, that in the event of the under- 
taking being abortive the parliamentary deposit 
shall either be forfeited to the Crown, or in the 
discretion of the Court, be wholly or in part ap- 
plied, as part of the assets of the company, for 
the benefit of the creditors thereof, the Court will 
not apply the deposit for the benefit of all the 
creditors without distinction as to the nature and 
merit of their claims; and accordingly the pro- 
moters and the parliamentary agents claiming in 
respect of- costs incurred in obtaining the Act, or 
in relation to the promotion of the company, not 
being ** meritorious creditors " (Re Lowestoft, &c.. 
Tramways Company (6 Ch. D. 484)), will not be 
admitted to share in the distribution of the fund. 
Be Birmingham and Lichfield Junction Rail- 
way Co. - 28 Ch. D. 652, 64 L. J. Ch. 680, 

[62 L. T. 729, 33 W. B. 617 



BAIL WAY COKFA'SY— continued. 

2. Abandonment — Deposit — Winding-up 

— Promoters — Interest — Ultra vires — Abaiidonment 
of Railways Act, 1869 (.'{2 rC:33 Vict. c. 114), s. 5.] 
The promoters of a railway company raised the 
moneys requisite for the parliamentary deposit by 
obtaining an advance from a bank upon their per-, 
sonal security ; and it was nrranged by the pro- 
moters and the proviaional committee of the 
comimny, as appeared by a minute, that the 
interest payable upon foot of the advance would 
be provided and paid by the company. The rail- 
wav was afterwards abandoned, and an order to 
wind up the company having been made : — 

Held, that a claim by the promoters for interest 
paid on foot of the advance should be disallowed. 
Re ExKis AND West Clabe Ry. Co. 

[16 L. B. Ir. 180 

3. Liabilities — Negligence — Gate by side 

of Line — Horse hilled by Train — Railway Clauses 
Act, 1845 (8 Vict. c. 20), 88. 68, 75.] The fact of 
a railway company knowing that a gate, erected 
under sect. 68 of the above Act, is out of repair 
owing to a spring catch being ineffective, although 
the gate be also proyided with a staple and hasp, 
and padlock and key, is some evidence for a jury 
that the company was guilty of negligence. So 
held, by Hawkins and Smith, JJ. Brooks t, 
London and North- Western Ry. Co. 

[33 W. B. 167 

4. Liabilities — Negligence — Contribu- 
tory — Passenger injured whilst shutting carriage 
door, no servant of company being at hand to do 
so. Western Maryland Ry. Co. v. Stanley 

[48 Amer. B. 96 (U.S.) 

6. Liability — Obstructing Street — Privaie 

Act imposing penalty — Common Laio right to 
damages.] A railway company with powei-s of 
opening up the streets of a town for the construc- 
tion of an underground railway, were bound by 
their Act of Parliament to restore the streets 
opened up by them within three months, under a 
penalty for £20 for every day exceeding that 
period for which the streets disturbed by them 
should not be restored : — Held, (1) that the statute 
in imposing this penalty did not by implication 
deprive peraons injured, by the closing of a street 
beyond the legal period, of their common law 
right and damages, and (2) that a shopkeeper 
in a street obstructed by the operations, who 
averred that the company had by their operations 
closed the street in which his shop \sn.s situated 
ior a period longer than three months, to his loss 
and damage, could maintain an action for damages. 
Clyde v. Glasgow City and District Ry. Co. 

[12 C. of 8. Cas. 1316 (Sc.) 

6. Liability — Unpunctuality — Contract — 

Exemption from Liability — Damages.] The Plain- 
tiff took four 3rd class tickets at the Defendants' 
station at Durham by the 2*11 train for Belfast 
via Leeds and Barrow, which was printed on the 
tickets, with the further statement that they were 
" issued subject to regulations in time tabla" 
At the end of the time bills there were a number 
of pages entitled "oonnection with other rail- 
ways,*' and one of such pages was printed, 
" Through communication between the N. E. 
line and Ireland, Belfast vid. Leeds and Barrow,'* 
from which it appeared that the 2*11 train should 
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EAIIWAT CQVf AST— continue,!. 
ftrrive at Iiedsat 4-45, nnd leave there at 5-10 bv 
the Midlaud Co.'s line. The Mirlland Co.'a atattou 
at Leedd adjoinB the N. E. Co.'a station, but is e, 
eeparate building. The train by which tho P]aiu~ 
tiff travelled did not reach Iiec<b till 5'22, and tha 
Midland Go.'b trein having left at the proper lime, 
the Plaintiff ivos unable to proceed to Beirnst that 
night, and was compelled to put up at an hotel 
at Leeds. — The conditioo) in tlic Defendant's time 
tobies comprised tho following :—"Tlie hours 
stated in these time-tables are appointed as thoee 
at which it ia intended, as far as oircamstonoea 
will nermit, the passenger trains should arrive at 
and depart from the several stations ; bat their de- 
parture or arrival at the times stated, or the arrival 
of any train passing over any portion of the com- 
piuy'a linca in time for any nominally correspond- 
ing train on any other portion of their lines, ie 
not guamuleeJ : nor will tho company, under any 
circiunslances, bo held responsible for delay oi 
detention, however occasioned, or any conse- 
quences arislug ttiercfrom. The iasuin); of tickets 
to passengers to places off this company's lines ia 
an arrangement made for the greater convenience 
of the piiblic ; but the company will not be held 
responsible for the non-arrival of this company's 
own trains in time for any nominally correspond- 
ing train on the lines of other companies, noi- for 
any delay, detention, or other loss or inj ury wbat- 
BocTor which may arise therefrom, ot off their 
lines." In an action brought in tho County Court 
to'recover tlie expenses to which tho Plaintiff had 
been put by an alleged breach of contract by the 
Defendants, tlic County Court judge gave judg- 
ment for the Plaintiff for the amount claimed. 

Held, by Hoddleston, B., and Wills, J., that the 
judgment given in the County Court must be re- 
versed, inaamnch aa the conditions formed part of 
the contract, and tho true construction of such 
conditions was that the Defendants refused to 
guarantee the punctuality of their trains accord- 
ing to the times mentioned in the tables, from 
whatever cause the irregularity or want of punc- 
tuality m^ht arise McCartan v. North 
Eastern Bv. Co. - - 54 L. J. Q. B. 441 

7. lAaMliiiet—UnpunelimWy of Train 

—ConditioBt^Ticlxt ajid Time Tablet^Thrmigh 
Traill — Wil/tU Misconduct^] A condition that a 
railway company will not be liable for l.ws or 
inconvenience for delay unless due to wilful mis- 
conrluct of their servants ie not unreasonable. 

When a passengnr's ticliet is expressed to be 
issued subject to the conditions in the time tables, 
they bocorao part of the contract between tlie 
passenger and the company. 

When a through tram arrives at a junction too 
late to enable a passenger to catch the train run- 
ning in connection, it ia not wilful miscondnct of 
the company's servants to refuse to send the 
passenger on by a special train, if, having regard 
to the .condition of tbe line and the safety of other 
pofltiengers, they consider it tlieir duty to refuse. 

The fact that a company has paid the demand 
of another passenger for inconvenience from delay 
caunot bo used against them as an admission of 
liability. 

SemJile, if a compnny, knowing that their line is 
b'ockel issued a ticket to a passenger for a tbrongll 



EAILWAY OOMPAirr— conWniMd. 

train, he might hold them liable for misreiirescnta- 
tiou : and persona! inconvenience witliout pccnivi- 
ary loss might bo a ground for damases if tlie 
company's liability was estoblished. Woodgate 
V. Grbat Western By. Co. SI 1. T. 836, 33 W. 
£B 4S6, IB J, 7. 19B 
8. Pitesejiger's Luggage — Delivery to Pas- 
senger — Termination of Company's Risk.'] The 
Plaintiff arrived at a station on the Defendants' 
railway with lior luggage contained in two boies 
which were taken from the luggage-van by a 
porter in the employ of the comrniny. Tho porter 
asked the Plaintiff if he should engage a cab for 
her. In reply she a.iid she would walk to her 
destination, and would leave her luggage at the 
station for a short time, and send for it. TIm 
porter said: " AU right; I'll put them on one side 
I anil take care of them ; " whereupon the Plaintiff 
quitted the stotiou, leaving her bosca in the 
custody of the porter. One of them was lost : — 
Held, bj Coleridge, C.J., and Cave, J., that the 
transaction amounted to a delivery of the luggage 
by the campany to the Plaintiff, and a re-delivery 
of it by her to llie porter ns her agent to tidce caie 
of, aud that consequently the company were not 
' responsible for the \0Ba.—Pa,terJteider v. Great 
I We»tem By. Co. (3 Ex. D. 153) distinauished. 
I HoDKiKSON T. London Xsd North Westbrn 
'- Bailway Cdupanv 14 Q. B. D. 228, 33 W. B. 662 

I 9. Paeeenger't Luggage — Authority of 

Porter to take charge of — Carrier'a Act (11 Geo. 4, 
1 4 1 Wia. i. c. 68)— SailiBay and Canal TraMc 

■ Act (17 * 18 Vict, c 31)]. A lady gave three 
articles of luggage belonging to bor husband to a 

I porter of tlie Defendant company to take ftom a 
' cab to the railway platform. She told him to 
label two of them, and asked if il would be safe 
to leave the third with him, as she wished it put 
into the train, which was not yet alongside the 
platform. He said "yes": she went together 
ticket from her husband, and on her return, found 
the third article gone : — 

Held, by Day, J. (Smith, J., disserUiente, but 
withdrawing Ilia judgment), tbat the liability of 
the company ceased when the porter placed the 
third article on the platform, and that in tho 
lady's absence it remained in bis charge, and not 
in that of the company, BuycH v. Great 
Westers Bv. Co. - - - 34 W. B. 74 

10. ■ . Poicer to underpin Buildings on ad- 

joiniTig Lands — Retaining Wall of Kailicay — 
Walt built with doulile object.^ A railway com- 
pany had power to underpin or strengthen build- 
ings on lands adjoining their line. They carried 
their line in a deep cutting close beside a building 
belonging to the Plaintiffs, and having given the 
recjuired notice that they intended to underpin 
this building, they made a wall of concrete to sup- 
port the Plaintiffs' building, part of Uie thickness 
of which was under the Plaintiffii' building, and 
part on the company's land, the whole wall form- 

■ ingthe retaining wall of the railivay cutting ; — 
Held (reversing tho decision of Chitty, J.), that 

' the ftol that the concrete wall was nl-o the re- 
taining wall oS tho railway did not make it the 
lesa an "underpinning" within the meaning of 
the Act ; and therefore Ihat Ibc company had not 
acte I beyond their powers in making the wall on 
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HAHWAY COKPAKT— fonHnu^rf. 
the Plftintiffs' laod. Stbtens v. Metbopolitas 
By. 28 Oh. D, 60, S4 L. J. Ch. T8T, 53 L. T. 832, 
[38 W. S. 63: (C.A.) 

XI. Sailirny ClaiiK» Act — Compeaialion 

— Zand injtiriouily affected — Ob$traclinii acctii 
to Streets Viet. e. 20?) The vendor of building 
land sold to C. n piece of lejid at tlio intersection 
or streets A Knd B, laid out on the level, nnd thp 
soil of which sttectB remnincd in the vtndor, nnd 
some houBOs were then bailt by O. on street ' 
Afterwards tlie F. Bailway Co. < 
altered the Ipvel of the streets A 
thereby cut off the access from hoUEe 
to street B. Held, the cutting off of 
houses was iujurioualy aifecling C. 
street A, and compeosation wag recoverable by C 
under tlio above Act. FvrnessBy. Co.e. Ccubbii- 
LAXD Co-operative Society 40 J. F. 302 (H. L.,E,) 

12. B<iilw:ay Claiitei Act — Landowaer — 

SratichJiiiihBau— Siding — RiglitofTJier—Senew- 
ing Junctiim — Board oj Trade Order— Signalling 
^pparatue — Liahilitt/ of Landowner — Jn/unrtton 
— Bemilalion of Railways — 3 A 4 Vict e. 97, i. 5 — 
5 i£ 6 Vict. e. &5, «. i, 6, 12—BaHteaiit Clavtes 
Ad, IStS, $. 76.] The Plaintiff, and his prede- 
cesaors in title, ns owners of land adjoining n 
single line of railwaf, had ever since tbe year 
IStil used a jauctiou siiling coDuectiog the rail- 
way with a foundry on their land, the siding being 
the only access to the foundry. The Defendants, 
the railway company, having doubled their line, 
the Board of Trade, acting on the report of their 
inspector and as a condition for certifying the line 
to be fit for tratfic, required the company either to 
provide the junction of the siding with the modem 
and improved aystem of interlocking andsipmlling 
apparatus, or to remove the junction, which was of 
an old-fashioned deeoription. Tlie company then 
called upon tlie Plaintiff to ciecute thp work or 
pay the costs of it, but this the Plaintiff declined 
to do, whereupon the company took up the junc- 
tion points : — 

Beld, by Bacon, V.C. (5i L. J. Ch. 29, 51 L. T, 
536, 33 W. B. 95), that Ihe Plaintiff had, under 
Beet. 76 of the Bailways ClaUBCS Consolidation 
Act, 1845, a statutory right to tbe ti«o of his 
siding in connection with the company's railway, 
tlie company's Parliamentary powers being subject 
to that right; and an injnuction was therefore 
granted restraining the company ftom continuing 
to prevent communication between bis siding and 
the railway, and compelling the company to 
restore tho junotion. 

Poinell Duffryn Steam Coal Company v. Taf \ 
Vale Railmiy Company (L. R. 9 Oil. 331) distin- I 
guiabed. 

Beld, on appeal, that as the Plaintiff's prede- 
cessors in title hod acquired a perpetual right to 
ose the siding under a clause as to sidings in an 
old local Act for making a tramway, which had 
ainco been converted inlo the railway of the De- , 
fendants, and the subsequent Acts contained I 
saving clauses sufBcient to protect all rights ac- ' 
quired by the Plaintiff under the old Act, the 
case did not depend on the Railways Clauses Act, , 
and tliat the Plaintiff retaiaed the right acquired I 
wnder the old Act to use the siding without con- 
tributing to the expense of the new appanttos, I 



BAILWAT COKtABY—cttntinii^. 
snch Act containing nothing to oblige the Plain- 
tiff to make or pay for the interlocking apparatna. 
Held, also, that if tbe case hod turned on the 
76th section of the Railways Clauses Act, the 
Conrt would not have decided the qnestioii 
whether the Plainliff was bound to pay for ths 
interlocking apparatus, without first asceltainii^ 
what, in the year 1845, was included in the terms 
"offset plates" and "switches" used in that 
section. WooDni^FP v. Bbecos add MerthIb 
Tydfii, JrNCTiON Railway Coupant 38 Oil. B, 
CIW, G4 L. J. Ch. 620, B2 L. T. 60, 33 W. B. UU 
ROA.) 

13. Bailieay CUmtes Act — Mineralti undtr 

or near Satlway — Mineral Eitate inlerteeted ,^ 
Railieag — Eight of Owner (o leorh Mines — Jtoit 
icayi Clauiet Act, 1845 (S it 9 Vict. c. TISi, 
m. 77-82.] Sect. SO of the Eailwaya ClaoBes 
Consolidation Act, 1845, applies to miuraola 
lying more than forty yards from a line of rail- 
way, and enables the owner of minerals, vitifm 
access to them is cut off, by reason of a railfrfty 
company having purchased from him the ininffisls 
lying under their line of railway, or within ^rty 
yards from it, to tunnel under tbe railway for 1^ 
purpose of working his minerals which are on the 
ether side of it. And this power estonds, net 
only to minerals in the ordinary sense of the 
word, but also to such a eubstance as clay, which 
is usually worked from the surface. 

And by sect. 81 the mineral owner is entitled to 
bo compensated by tbe company for any addi- 
tional eipense caused by his having to work the 






thisw 



The Defendant was the owner of the minerab 
lying in and under a triangular piece of land, 
which was completely surrounded by three lines 
of railway belonging to tlie Plaintiffs, and also of 
the minerals lying under certain portions of those 
three lines. The company bod purchased the 
surface of the triangular piece of land, nnd also 
the surface of tbe laud on which those parts of tjle 
three lines were constructod. The minerals in 
and under the lands so purchased were not in the 
first instance purchased by the company. The 
Defendant, in April, 1S85, gave the company 
notice, under sect. 78 of the Bailways Conaolidf^ 
tion Act, 1845, of his intention to work the 
minerals belonging lo Mm in and under the trian- 
gular piece of land, and also under tbe lines t£ 
railway. The company gave the Defendant notice 
that they were willing to make compensation for 
the minerals under the lines of railway, and arbi- 
trators were appointed to assess the compensation. 
The Defendant then gave the company notice 
that he intended to work the minerals in and 
under the triangular piece of land, and for that 
purpose to enter upon and across the line of rail7 

Held, by Pearson, J., that such a mode of work- 
ing would he a ttespass, and that the Di'fendant 
must be restrained from working in that way, but 
that he would be entitled to tunnel under the 
railway in order to work tbe minerals in and 
under the triangular piece of land, and that the 
company must compensate him for the extra ex- 
]>ense of so working. MinLANQ By. Ca v. Milbs 
[SO Oh. D. 6S«, 08 L, I, SSI, 8« W. B. 136 
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14. Railways Begulation Act — Railway breach of the provisions of the Railway and Canal 

Commissioners — Special Case — Pouoer to state — TmflBc Act, 1854, s. 3. — Judgment of the Queen's 
36 <fe 37 VicL e, 48, ss, 15, 20— Terminal Charges Bench Division (13 Q. B. D. 674, 53 L. J. Q. R 
— Staiions, Sidings, &c. — Services incidental to the 579, 51 L. T. 698, 1884 Dig. col. 414) as to this 
Business of a Carrier — 26 & 27 Vict. c. ccxviii., point affirmed. — A railway company carried coals 
s. 51.] On the hearing of an application made eastwards to various towns from a group of col- 
under the Regulation of Railways Act, 1873 lieiies situate at diflferent points along their line, 
(36 & 37 Vict. c. 48), s. 15, the Railway Commis- and charged one uniform set of rates in respect of 
sioners have power to state a special case i'or the the carriage to all the collieries comprised in the 
opinion of tho High Court. — By the London, group. In an action for overcharges by the 
Brighton, and South Coast Railway Act, 1863 ownersof the colliery lying furthest eastwards: — 
(26 & 27 Vict. c. ccxviii.), s. 51 : " The maximum Jleld^ that inasmuch as the terminus of the transit 
rates of charges to be made by the company for over the company's line differed witli respect to 
the conveyance of animals and goods, including each colliery comprised in the group, the company 
the tolls for the use of their railways and waggons had not contravened the provisions of the Rail- 
or trucks and for locomotive power, and every ways Clauses Consolidation Act, 1845, s. 90, and 
other expense incidental to such conveyance therefore were not liable in the action.— Judgment 
(except a reasonable sum for loading, covering, of the Queen's Bench Division as to this point 
and unloading the goods at any tei-minal station reversed. — A railway company carried coals from 
of such goods, and for delivery and collection, and certain collieries, including the D. colliery, situate 
any other services incidental to the duty or busi- in the Y. coalfield, to the port of 6., where a line 
ness of a carrier, where such services or any of of steamers called which traded to the West 
them are or is performed by the company), shall Indies ; in order to introduce the coal carried by 
not exceed " certain sums prescribed : — Held, by Ihera to the West Indian market, the railway 
Coleridge, C.J., Mathew, Manisty, and Wills, JJ., company agreed to allow B. Sd, per ton in respect 
that station accommodation, the use of sidings, of all coal shipped on board the steamers in order 
weighing, checking, derkage, watching, and to be carried to the West Indies. The railway 
labelling, provided and performed by the com- company agreed also to allow B. Gd. per ton upon 
pany in respect of goods traffic carried by them as all coal shipped for certain ports, in view of the 
carriers, may be, and prim§, facie are, " services anticipated advantage to themselves by the in- 
incidental to the duty or business of a carrier " creased tonnage to.be carried over their line. The 
within sect. 51 ; whether they are so in any par- owners of the D. colliery also sent coals over the 
ticular case is a question of fact for the Railway line of the railway company to the same port of 
Commissioners to decide, and, if found by them to G., but not for shipment to the West Indies or to 
be so, such services may be the subject of a sepa- the ports above mentioned, and claimed to recover 
rate reasonable charge in addition to the rates from the railway company overcharges in respect 
prescribed. Hall & Co. v, London, Brighton, of the coal thus sent by them, on the ground of 
AND South Coast Ry. Co. - 15 4* B. D. 505, the allowance of 8d. per ton and 6d. per ton made 

[68 L. T. 845 to B. : — Held, as to the coals carried by the rail- 

15. Traffic Managementr-UabiUty-Mis^ J^^ company for B from the Y. coalfield other 

deUvery-Burdfn of Pro^f] The Plaintiffs con- than those coming from the D colliery, that the 

signed ^8 to the Defendant Railway Co. to be teraiim of the transit from the collieries bemg 

cSried at the owner's risk rate, the contract pro- different, the owners of the D coll.eiy could not 

viding that the company were not to be liable for ^^7"^^ {<>' overcharges :-Held, a^ to the coals 

loss, damage, or delayf except upon proof that carried by the railway company for B. commg 

such loss, &c., arose from wUful^dscSnduct on ^12™ ^^^ JR- ^^^^^^'^''^ ^^^/^t^^^^ %^ ^^ 

the part of the company's servants. The goods Western By, Co v. Sutton (L. B. 4 H. L. 226), 

were misdeUvered 1^ another firm, and on being ^^^^^2^ "?J^ ^?^oaJ^fw'^/^* ^f* ""• ^^' 

found were tendered to the consi^ees, who re- «^^ (^ App. Cas. 1029), that the railway com- 

fused to accept them. Held, by Mathew and pany, by mafang the allowances of 8(i. per t<m and 

Smith, JJ., that, in the absSice of evidence on 6d per ton, had contravened the Railways C^^^ 

the part of the Plaintiffs as to ih^ cause of the Consolidation Act, 1845, s. 90, but that the 

misdSivery, such misdelivery did not amount to ^^^^ ""l *^® ^- «>"V«i7 ^^ ^^^^ proved any 

wiful misconduct so as to reider the Defendants fjf"'^!^^ ^^ ^5^^? «^ *^® allowances to B., and 

|. r^j . therefore could not recover from the railway com- 

Hoare v. Great Western By. Co, (37 L. T. 186) P^^T for overcharges.-A railway company were 

distinguished. Stevens v. Great Western Ry. ^J™" f ^^ ^l ^^,d J., who were coal mer- 

Qq "^ _ - 62 L. T. 824, 49 J. P. 810 ^^*°*^ *^ ^' ^'^^ trucks with the coals intended 

' * for them upon the arrival at G. were taken direct 

16. Traffic Management — Undue Pre- to their yards, and it cost the railway company 

ference — Bailways Clauses Consolidation Act, 1845 less to deliver the trucks straight into the yar<u 

(8 <fe 9 Vict. c. 20), s. 90 — " Passing only over the of B. and J., than to keep the trucks in the 

same Portion of the Line ** — " Under the like cir- goods-yard of the company until the trucks should 

cumstances " — " In favour of or against any parti- be unloaded. The railway company thereupon 

cular Person " — Unequal ToUs — Chroup Bates — allowed B. sometimes 2d. and sometimes i^d. per 

Bailvoay and Canal Traffic Act, 1854 (17 & 18 ton, and J. 4(2. per ton. B. and J. obtained coals 

Vict. c. 31), ss. 2,3,6 — Action for Breach of Bail- from many collieries situate upon the line of tho 

way and Canal Traffic Act, 1854, whether main- railway company, and the railway company, as 

tainahh.'] Ko action will lie in respect of any might be convenient to them, returned the truckB 
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SAILWAY COiM:PAXr[— continued. 

of B. and J. to any colliery with which they had 
dealings. It was cheaper for the railway com- 
pany to be at liberty to send the trucks at their 
pleasure to any colliery with which B. and J. had 
dealings than to be compelled to return them to a 
particular colliery, and therefore they allowed B. 
and J. a rebate of 2 per cent, upon their respective 
nett debits. The saving to the railway company 
did not adequately represent the allowances of Gd. 
or 4d per ton, or the rebate of 2 per cent. The 
owners of a colliery also sent their coals along the 
line of the railway company to G., but their 
trucks were kept in the goods-yards of the rail- 
way company until they were i\nloa<Ied, and after 
being unloaded were returned straight to the col- 
liery. The ownei*s of the colliery having claimed 
to recover from the railway company for over- 
charges in respect of the allowance of 6J., 2d., and 
4d. per ton, and of the rebate of 2 per cent. : — 
Held, that the railway company carried for B. and 
J. under circumstances different from those under 
which they carried for the owners of the colliery, 
and that the latter were not entitled to recover in 
respect of the alleged overcharges. Manchester, 
Sheffield, and Lincolnshire Ry. Ck). v. Denaby 
Main Colliery Co. 14 Q. B. D. 209, 54 L. J. 

[Q. B. 108, 62 L. T. 698, 83 W. B. 491, 
[49 J. P. 181, 4 By. Gas. 467 (G.A.) 
(Partly Beversed by H. L., W. K. (1886) 222.) 



17. Traffic Management — Undue Prefer- 
ence — Action for Repetition of alleged Overcharges 
— Railway Commissioners — Railway and Canal 
Traffic Act, 1854 (17 & 18 Vict. c. 31), ss. 3, 6— 
Regulation of Railways Act, 1873 (36 & 37 Vict, 
c. 48), ss. 1, 6.] A trader complained that a rail- 
way company had for many years charged higher 
rates for the carriage of his goods than for those 
of a neighbour, the distance being eight miles in 
the former case, and in the latter twelve, starting 
from the same point. In an action for repetition 
of tlie alleged overcharges, brought some years 
after he had retired from business : — Held, that 
the only remedy ever open in the circumstances 
alleged was by application to the Bnilway Com- 
missioners, in terms of the 3rd section of the 
Railway and Canal TraflBc Act, 1854, and of the 
Regulation of Railways Act, 1873, for interdict 
(or injunction), at the time when the charges 
complained of were being enforced, and that the 
action as brought was maintainable neither (1) at 
common law, nor (2) under the Railways Clauses 
Consolidation (Scotland) Act, 1845, nor (3) under 
the Railway and Canal Traffic Act, 1854. Ever- 
shed V. L, & N, W, Ry. Co. (3 App. Cas. 1029, 
48 L. J. Q. B. 22, 39 L. T. 306, 26 W. R. 863) 
observed upon. Murray v. Glasgow and S. W. 
Ky. Co. 4 By. Gas. 456, 11 C. of S. Gas. 206 (So.) 

18. Traffic Management — Undue "Prefer- 
ence — Unequal Rates — Agreemenf] A railway 
company agreed with a number of coal masters to 
carry their coals at a certain rate per ton per 
mile. They further agreed that if the company 
should charge any other trader " lower rates *' for 
conveyance to the same terminus than those 
stipulated in their agreement, the coal masters 
should be entitled to a corresponding reduction. — 
Held, that " lower rates " meant " lower rates per 
ton per mile," and that as the company had 



BAILWAY COiaAWT— continued, 
charged another trader a lower rate per ton p^ 
mile for carriao:e, the coal masters were entitLj 
to a corresponding reduction, although, from t::: 
number of miles over which the other trader 
goods were carried, the lump sum per ton paid 
him was higher. Mackinnon v. Glasgow 
S. W. Ry. Co. - 12 C. of 8. Gas. 1309 (^ 

See also Carrier. 
CompuL-ory purchase by. 

See Lands Clauses Act. 
Liability — Negligence. 

See Negligence. 

Poor-rate — Occupation. 

See Poor-rate. 4. 

Powers — Nuisance — Cattle station. 

See Nuisance. 3. 

Scotch law. 

See Scotch Law. 5, 6. 

BAPE — Consent obtained by fraud. 
See Criminal Law. 21. 

BATE — Genera] district — Special case. 

See Justices. 1. 
Highway. 

See Highway. 6, 7. 
Liquidator's liability for. 

See Company — Liquidator. 

Order of board of overseers to levy — Sealing. 

See Metropolis. 6. 
Poor-rate. 

See Poor-rate. 

Railway — Carriage — Undue preference. 

See Railway Company. 16 — 18. 
Water — ^Assessment. 

See Water-rate. 

BEALTY— Sale of. 

See Vendor and Purchaser. 

BEGEIPT— Lidorsed on mortgage to builci^« 

society. 

See Building Soctety. 7, 8. 
Stamp — Receipt or agreement. 

See Revenue. 12. 

BECEIVEB. 

See Practice — Receiver. 
OfScial receiver in bankruptcy. 

See Bankruptcy— Official Receivj::^ 
BEGEIVIKG OBBEB. 

See Bankruptcy— Receiving Orde^^ 

BECITAL— Power of attorney— Control of oi^^^ 
tive part. 
See Power op .Attorney. 

BEDEMPnOK. 

See Mortgage — Redemption. 
BEDTJGTION OP GAPITAL. 

See Company — Reduction op Capit-c**-^ 
BE-ENTBY. 

See Landlord and Tenant — Re-en*:*^^ 
BEPEBEE. 

See Arbitration : Practice — Refe:^-^ 

BEPEBEKCE— To arbitration. 
See Arbitration. 

BEPBESHEB— Discretion of Taxing Master* 
See Practice— Costs. 3, 4, 24. 
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lEOISTBAB — Banlfruptcy — Jurisdiction. 

See Bankruptcy — Jurisdiction. 2. 

District — ^Affidavit — Cross-examination. 

See Practice — Evidence. 5. 

District — Transfer of actions — ^Liquidating 

company. 

See Practice — ^Transfer. 2. 

JEGI8TEATI0K— Bill of sale. 

See Bill of Sale — Registration. 

— Common lodging house — Resolution of local 

board. 

See Public Health Acts. 2. 

— Company. 

See Company — Unregistered Company. 

— Judgment — Priorities. 

See Judgment. 1. 

— Lis pendens — Vacating registration — Appli- 

cation by person not a party. 
See Lis Pendens. 

— Trade-mark. 

See Trade-mark. 

E0I8TBY ACTS — Mortgage to secure future Ad- 
inces — Registration of subsequent Mortgage — Lis 
mdens — 'Disposition — Priority."] A registered 
jed of mortgage, to secure moneys due and 
Tiber advances, is, as regards a puisne mort- 
kge, a valid security for such further advances if 
ade hond fide and witliout notice of the sub- 
quent mortgage, though after its registration. 
Such further advances are not " dispositions " 
ithin the meaning of the 4th section of the Irish 
3gl8tration Act (6 Anne, c. 2). 
Registration of a petition for sale by the second 
Drtgagec as a lis pendens has not the effect of 
»tice to the first mortgagee, so as to aflfect the 
iority of further advances made by him in 
norance pf such petition and registration. Re 
Byrne's Estate - 15 L. B. Ir. 373 (C.A.) 

— Middlesex — Sale of realty in — Share in 

proceeds — Charge on — Priority. 
See Mortgage — Pkiority. 11. 

5GTJXATI0KS FOB FBEVEKTIKG COLLI- 
SIONS AT SEA. 

See Ship — Collision. 9 — 16. 

SLEASE— Debt due to testator. 

See Will — Construction. 1. 

SLIEF — Receipt of — Parliamentary franchise. 
See Parliament. 3, 4. 

SKEWABLE LEASE. 

See Landlord and Tenant. — ^Lease. 
8—10. 

SNT. 

See Landlord and Tenant — Rent. 

— Distress for non-payment of. 

See Landlord and Tenant. — Distress. 

— Order by landlord to pay, to third party. 

See Assignment op Debt. 2. 

iKT-CHABGE — Recovery of — Apportionment 
See Action. 2. 

— Tithe rent-charge — Arrears not recoverable 

by sale. 
See Tithe. 3. 
PAIR — Covenant to — Breach — Notice. 

See Landlord and Tenant — Liabili- 
ties. 2. 
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Highway. 

See Highway. 8 — 12. 

Liability of tenant in common — Contribu- 
tion. 
See Tenant in Common. 

Sea-wall — Extraordinary tide — Commis- 
sioners of Sewers. 
See Sewers. 

BEFOBT — Judge's — Irish action— Evidence. 
See Evidence. 13. 

BEFTJGKAKT GIFT. 

See Will — AesoLrTE Gift. 1. 
Will — Condition. 2, 4. 

BEPUTED OWKEBSHIP. 

See Bankruptcy — Order and Disposi- 
tion. 

BES JUDICATA. 

See Estoppel. 

Decision of Divisional Court — Second appli- 
cation. 
See Mandamus. 2. 

Petition for re-transfer of stock — ^Dismissal 

of former petition. 

See National Debt Commissioners.* 1. 

Separate actions in respect of same wrongful 

act. 

See Judgment. 2, 3. 

BESCISSION — Contract for sale of realty. 

See Vendor and Purchaser — Rescis- 
sion. 

BESIDUABY GIFT. 

See Will — Residue. 

BESTrrUTIOK OF CONJUGAL BIGHTS— Prac- 
tice. 
See Practice— Divorce. 2, 9. 

BESTBAINT OF lEABBIAGE. 

See Will — Condition. 3. 

BESTBAINT OF TBADE — Agreement unlimited 
in respect of Time — Breaxili of Contract — Injunc- 
tion. Webb v. Clark - W. N. (1884) 216 

2. Covenant — Grant of exclusive right of 

way apd privilege of laying and maintaining 
tubing for transporting oil through a tract of 
two iSousand acres. West Virginia Transpor- 
tation Co. V. Ohio River Pipe Line Co. 

[46 Amer. B. 627 (U.S.) 

8. Covenant not to use name on certain 

preparations for medicinal purposes. Brewer v. 
Lamar - - - 47 Amer. B. 766 (U.S.) 

BETAINEB — Executor's. 

iS^ee Executor — Administration. 7 — 10. 
Solicitor — Joint retainer. 

See Solicitor — ^Retainer. 

REVENUE — Income Tax — Coal Mines — Dead 
Rent — Royalties — Deductions from Gross Profits 
— Provision for recouping Dead Rents out of 
Royalties, Effect of— 5 & 6 Vict. c. 35, s. 60 
(Sched. A% r, 3 ; Sect. 100 {Sched. D}—2d & 30 
Vict. c. 36, 8. 8.] By an agreement for lease of 
coal mines for a term of years from March, 1874, 
the lessees agreed to pay a dead rent for the mines, 
and royalties at specified rates per ton on all coal 
worked; the dead rent to be recoupable out of 
royalties during the first sixteen years of the term 
— the effect being, that the lessor received on ac- 

O 
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count of his share of the profits of the concern not 
loss than a fixed annual sum ; so that when his 
share of the royalties did not amount to the fixed 
sum he received that sum ; hut when his share of 
the royalties exceeded the fixed sum he received 
that sum only until the lessees liad been reim- 
iSiirsed the excess paid to the lessor when his sliare 
of tlie royalties did not amount to the fixed sum. 
The lessees worked the mines for the first time in 
October, 1880, having paid the dead rent, less in- 
come tax, to the lessor up to that year. Upon an 
assessment to the income tax, made upon the 
lessees under Schedule D, for tlie year 1881-2, it 
appeared that the lessor's share of the royalties 
for that year liad exceeded the dead rent by tlie 
sum of £1477: — Held, by Grove and Smith, JJ., 
that, in estimating the profits of the concern 
for the particular year for the purpose .of being 
assessed under the Income Tax Acts, the lessees 
were not entitled to deduct the £1477 from their 
gross profits. Brolghton and Plas Power Coal 
Co. V. Kirkpatrick - - 14 Q. B. D. 491, 

[64 L. J. Q. B. 268, 33 W. B. 278, 49 J. P. 119 

2. Income Tax — Deductions — Income Tax 

Act, -1853 (16 d- 17 Vict, c. 34), 8. 52.] The above 
section provides that, in assessing the tax on any 
minister, it shall be lawful to deduct from his 
profits any siuns of money paid or expenses in- 
curred by him " necessarily in the performance of 
his duty." — Held, that this provision applied only 
to expenses incurred by a minister in the personal 
I)erformance of his duty, and did not apply to a 
sum of money contributed by a minister, who from 
his age required the services of an assistant, to 
make up that assistant's salary to a certain fixed 
sum, the rest of which was raised by the congrega- 
tion. Lothian (Surveyor of Taxes) v. Macrae 

[12 C. of S. Cas. 386 (So.) 

3. Income Tax — Insurance Company — 

Bonuses to participating Policy-holders — ** Annual 
Profits or Gains "— " Dividend "—5 & 6 Vict. c. 35, 
s. 54.] A life insurance company issued ** partici- 
pating policies " at an increased premium, accord- 
ing to the terms of which at the end of each 
quinquennial period " the gross profits " of such 
policies were thus dealt with : two-thirds were 
returned by way of bonus or abatement of pre- 
miums to the holders of such policies then in 
force : the remaining third went to the company 
who bore the wholeiexpenses of the business, the 
portion remaining after payment of expenses con- 
stituting the only profit available for division 
among ihe shareholders : — 

Hdd, reversing the decision of the Court of 
Appeal (14 Q. U. D. 239, 54 L. J. Q. B. 4, 52 
L. T. G04, 33 VV. R. 207, 49 J. P. 564, 1884 Dig. 
col. 421), *by Lords Blackburn and FitzGerald, 
Lord Bram\>ell dissenting, that the two- thirds re- 
turned to the policy-holders were *' annual profits 
or gains " and assessable to income tax. Last v. 
London Assurance Corporation 

[10 App. Cas. 438 (H. L., E.) 

4. Incortie Tax — Profits and Gains — Pre- 
mium for Lease — 5 & 6 Vict. c. 35, Sched. D — 
16 & 17 Vict. c. 34—41 <fe 42 Vict. c. 15, s. 12.] 
In order to ascertain what are the profits and 
gains of a trade for the purposes of 5 & 6 Vict. 
c. 35, Sched. D, the annual expenditure (one 
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element of which is the rent) should be deducted 
from the gross profits and gains. Where a lessee 
pays a ground -rent of £250 per annum, having 
already paid £34,000 as a premium for a lease of • 
twenty-two yc ars, lie has no right to deduct one 
twenty-second part of the premium in each year, 
altliough the lease sinks in value as each year Ib 
cut off" from it. The right principle is to deduct 
nothing in the way of outlays of money in the 
shape of expenditure of capital for the future 
benefit of the estate, but only what may be called 
current expenditure — that is, the average current 
repairs for a period of three years, or one year, as* 
the Case may bt*. So held, by Grove and Smith, JJ. 
GiLLATT & Watts v. Colquhotin 83 W. B. 268' 



6. Income Tax — " Person residing in 

United Kingdom " — Foreign Firm — English' 
Agentsw-f) <{: 6 Vict c. 35, «^. 41, 44—16 & 17 Vict, 
c. 34, 8. 2, Sched. D."] The Appellants, a firm of 
wine merchants at Bordeaux, emjdoyed a London- 
firm as agents for the sale of their wines in Eng- 
land. One of the Appellants spent about four 
months each year in England, and lived during 
that time chiefly in London, and then always at 
an hotel, having no other place of residence in 
England. When in England he took orders for 
wines, which were shipped at Bordeaux, sometimes 
to the purchaser direct and sometimes to the 
agents, who collected all the accounts and received 
all the moneys, and were paid a commission cover- 
ing all their expenses and including a guarantee 
of all debts for wine sold in England. A room 
was provided in the agents' office for the Appel- 
lants* use, the rent of which was paid by the Ap- 
pellants, their name being painted on the pre- 
mises, and their own clerk being there : — Hela,hy 
Mathew and Smith, J J., that the Appellants 
** exercised a trade " within Sched. D to sect. 2 of! 
16 & 17 Vict. c. 34, and were assessable to the' 
income tax respecting the profits thereof; and 
further, that 5 & 6 Vict. c. 35, s. 41, was passed 
in aid and not in derogation of the rights of the 
Crown in collecting the revenue, and not in any 
way to alter the incidence of taxation. Tischler 
V. Apthorpe - 52 L. T. 814, 33 W. B. 648, 

[49 J. P. 372 

6. Inhabited House Duty — Exemption— 

Caretalcer — Servant or other Person — Cust&ms and 
Inland Revenue Act, 1878 (41 Vict. c. 15), s. 13, 
suh-s. 2 — Customs and Inland Revenue Act, 1881 
(44 Vict. c. 12), 8. 24.] A female caretaker i-e- 
sided on premises, and it was a condition of her 
employment that her son, who was a clerk, em- 
ployed elsewhere, should sleep on the premises for 
their better protection: — Held, by Mathew and 
Smith, JJ., that the premises were not exempt, 
from inhabited house duty under 41 Vict. c. 15, 
s. 13, sub-s. 2. Weguellin {or Weguelik) r. 
Wayall (or Wyatt) - 14 Q. B. D. 838, 64 L. X 
[Q. B. 308, 62 L. T. 807, 33 W. B. 666, 

[49 J. P. 486 

7. Inhabited House Duty — Separate Tene- 
ments — House occupied solely for Purposes of 
Trade— Customs, &c.. Act, 1878 f41 Vict. c. 15). 
s. 13, suh-ss. ^., ii.j A house of three stories 
belonging to a Banking Co. was thus occupied : 
The front part of the ground floor was occupied by 
1 themselves as a bank, tlie entrance door being 
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upon the street; the buck part of ground floor was property and assets of tlie company to tlie other, 

let to their agent, and used by him as a stamp who retired. £8000 of tliis sum was paid in the. 

office, the door and lobby of this part of the build- form of an assignation to a heritable security for 

ingenteringfroma sidelane. There was a private that amount held by the firm. The rest was 

door of communication between tlie bank and the paid in cash : — Held, that this transaction consti- 

stamp office lobby. From the stamp office lobby tuted a partition or division, and that the assig- 

a stair led up to a lobby which ran along the whole nation was not a conveyance or a sale in termd of 

depth of the first floor. All the rooms on the first the above Act. 

floor opened each by its own door off this lobby, Christie v. Inland Bevenue Commissioners (2 

and were let to the bank agent as writing cham- Ex. D. 46) distingnisherl. MacLeod v, CoMMiSt. 

hers. About the middle of this lobby was a door sioneus op Inland Revenue 

closing the foot of a stair which led to the upper- [12 C. of S. Gas. 1046 (Sc.) 

most story. That story was occupied rent-free by ^^ g _ ^^^ Agreement - 

the bank accountont as a dwell mg-house, being stamp Dntie, Act, mOiSSJl-U Viet. offI),m. 17. 

part of h.s emolumonts:-KeM that the house ^go, 122.] F. granted to W.an unstamped docu- 

feU to be assessed for inhabited house dutyipon „,^^t j^ ^^^ following terms : « Keceivcd from W., 

Its whole value and that no deduction from the ull 0.1 loan, £400. F. 10th Nov. 1881." luan 

j^essment on the value of the whole house fell to ^^^.^^ ^; ^^^^ document, held (,dus. Lord Euther- 

be made under the above section, it being neither fo^,, ^ark), that it was not a receipt in the sense 

"occupied solely for the purposes of any trj.dc or „f ^^^^ ^J;^ ^^^ ^^^ ^^ ^„ agreement, which 

business, nor divided into and lot m different ^^ receivable in evidence <m being after-stamped 

tenements some of which were so occupied in terms of the statute: Lord Young being alsi of 

Clebk v. Bbitis.1 Linen Co. 12 C. of S. Caa. 1133 „pj„j„„ y^^j ^j^^ document might Be re^rded as 

IkP^O a mere acknowledgment of indebtedness, admis- 

8. Probate Duty ^Lunatic — Accumula' sible in evidence without a stamp. Welsh's 

tiona of Personal Estate— Investment in Realty— Tiiustees v. Furbes - 12 C. of 8. Cas. 861 (Sc.) 
Conversion.'] The committees of a lunatic acting . t^ ^ 

under the orders of the Lords Justices of Appeal , 1?. baccesuon Duty—Covemiit hy Settlm- 

sitting in Lunacy invested the accumulations of M Payinento/ a W o/ Moneij during his Life 

the personal estate of the lunatic in the purchase ^j; after his Death— '' ^"'^^f/^JH ^?. J^educttons — 

of land. The conveyances to the committees con- ?"^f/«*^;^ ^^^V ^^^ (^^ "^^^ V *^« ^* .1' ^^'h 

tained, in conformity with such orders, dcclara- J?, ^—Legacy Duty Act (36 G^eo. 3, c. 52), 8. 6.] 

tions that the land purchased should to all intents Jy a post-nuptial settlement the settlor, the wife s 

and purposes be considered as part of the personal rather, covenanted with the trustees for payment " 

estate of the lunatic, but contained no trust for ^ ^^^^ ^^JJ^"? .^^^.^^^f ' or within twelve «ilendar 

sale:— fleWJ. by Mathew and Smith, J J., that on months after his death, of the sum of £10.000. - 

the death of the lunatic the value of the invest- " free /rom all deductions whatsoever and an 

ment was personal estate liable to probate duty, annuity of £200 m the meantime. On the death 

Attorney-General v. Marquess op Ailesbury o^ t?® settlor his executor paid the full £10,000 

[14 Q. B. D. 896, 54 L. J. Q. B. 324, 62 L. T. ^^ *"® trustees :— 

r809 33 W. B. 731 Held, by Bacon, V.C., that succession duty on 

Sttamris—Anreempnt inform of Pro- *^^® £10,000 was payable by the trustees and not 

. ^- ^T.^^Qp^ K^Tr^^JZ%7* . Q7^ by tbe executor. Be Higgins. Day v. Tornell 
mias^ ^ofe-^tom^c^^^^^^ 34 Victc.^i) ^^ ^ ^ 39 g^ ^ j ^ ^ ^^ ^ ^ ggg 

88. 15, 49, 53.J A written promise to pay a sum •- ' poo -m « 573 

of money upon a contingency is, for the purpoaes ^ . «,, hv r A 84 w "R 81 W W ri886\ 200 1 

of the above Act. a promissory note; it may not ^^JZ^J"' ^t \' ' ,' cl- -1 

therefore be treated as an agreement, and stamped EEVERSION — Married woman s, falling into 
after execution. So held (32 W. R. 203) by possession since 1882 -Accruer of titk. 

Grove, J., and Huddleston, B. ^^ Husband and Wife-Married Wo- 

SCeld, on appeal, by Brett, M.R., and Bagjral- ^^ s Property Acts. 8—11. 

lay, Ii.J., diss. Bowen. L.J., that such a document REVISING BARRISTER. 

did not require stamping as a promissory note, but See Parliament. 2, 5 — 8. 

Was admissible in evidence with an agreement REVOCATION — Will. 

stamp. Yeo v. Dawe 63 L. T. 126, 33 W. R. 739 

[(C.A.) 

10, Stamps — Agreement — Stamp Act, 

1870 (33 & 34 Vict. c. 97.)] An unstamped docu- ^ 

Xnent embodying an agreement, not falling within | ' g^^ Water. 

"the exceptions specified in the Act 33 & 34 Vict. TrTyx;v 

<5. 97, is inadmissible in evidence in civil pro- | * ^^ 'W'ater 

<;eedings for any purpose whatever. Interleav 

l>tjBLiSHiNG Co. V. Phillips - 1 C. & E. 315 

11. — Stamps — Dissolution of Partnership 
• — Sale or Partition to retiring Partner — Stamp 
Act, 1870 (33 & 34 Vict. c. 97), ss. 71, 72.] Two 
partners in a trading concern dissolved partner- 
ship, the one continuing the business and handing 
over an equal half (being about £8900) of the 



See Will — Revocation. 

RIGHT OF WAY. 
See Way. 

RIPARIAN OWNER. 



ROAB — Covenant to make and maintain— Run- 
ning with land. 
See Covenant. 5. 

Highway. 



See Highway. 

O 2 



Eight of wav. 
See Way. 
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BOYAL CHABTEB — Company incorporated by — 
Winding-up of. 
See Company — Winding-up. 15. 

BT7LE — Against justices — Refusal to hear case. 

See Justices. 5, 6. 
BUIE OF COTTET — Agreement to appoint valuers 

on expiration of tenancy. 

See Arbitration. 2. 

BITLES — Building society's. 

See Building Society. 

Bankruptcy. 

See List of Kules at beginning op 
Digest. 

BITLES OF THE SUFBEME GOTTBT. 

See List op Rules at beginning op 
Digest. 



s. 



SAILING BULES. 

See Ship — Collision. 9—16. 

SALABY — Of bankrupt — Setting aside, for 
creditors. 
See Bankruptcy — Assets. 2. 

SALE — ^By official receiver when acting as trustee 
in bankruptcy. 
See Bankruptcy— Official Receiver. 2. 

Goodwill — Vendor setting up new business. 

See Goodwill. 

Power of — Mortgage. 

See Mortgage — Power op Sale. 

Realty. 

See Vendor and Purchaser. 

Shares. 

See Stock Exchange. 

Shares — Representative of beneficial owner. 

See Administrator. 7. 
Ship — Practice. 

See Practice — Admiralty. 10, 14, 15. 
Trust for — Postponing sale. 

See Trustee — Powers. 2. 

SALE OF FOOD AND DBUGS ACT, 1875. 

See Adulteration. 

SALE OF GOODS — Contract — Statute of Frauds, 
8. 17 — Acceptance — Act recognising the Contract.'] 
It is not necessary in order to satisfy the require- 
ments of the 17th section of the Statute of Frauds 
that there should be an absolute acceptance of 
goods : there is sufficient evidence of an acceptance 
of goods within the section where upon delivery of 
tlje goods the purchaser has received them and 
done any act in relation thereto recognising the 
existence of a contract for the purchase of them by 
him, though he subsequently refuses the goods. 
So, where there was a sde of wheat by sample, and 
the purchaser, having received a number of sacks 
of wheat delivered under the contract into his 
premises, opened the sacks and examined their 
contents to see if they were equal to sample, but 
immediately after so doing gave notice to the 
seller that he refused the wheat as not being equal 
to sample : — Held, that there was evidence of an 
wce^iSLUce.— Kibble v. Gough (38 L. T. (N.S.) 204) 



SALE OF GOODS — continued. 
foWowed.— Richard v. Moore (38 L. T. (N.S.) 841) 
discussed. Page v. Morgan. 15 Q^ B. D. 228, 54 
[L. J. Q. B. 434, 53 L. T. 126, 33 W. B. 793 (G.A) 

2. Lien — Stoppage in Transitu — End of 

Transit — Destination — di)od8 hougM by Commis- 
sion Agent in England for Foreign Frincipal— 
Bankruptcy of Agenf] A commission agent in 
London was employed by merchants at Kingston, 
Jamaica, to buy goods for them in England. He 
ordered the goods of the manufacturers " for this 
mark," there being in the margin of the letter which 
gave the order a mark consisting of two letters, with 
" Kingston, Jamaica," added. The manufacturers 
knew from previous dealings that this mark had been 
used by the Jamaica firm. The goods were to be 
paid for by six months bills drawn by the manufac- 
turers on the commission agent and accepted by 
him. On the 11th of Septeml)er the commission 
agent wrote to the manufacturers, telling them to 
pack the goods and mark them with the mark pre- 
viously mentioned, and to forward them to specified 
shipping agents at Southampton, for shipment by 
a particular ship, " advising them with particulars 
for clearance." On the 13th of September, the 
manufacturers sent the invoice of the goods to the 
commission agent, telling him that they had that 
day forwarded the goods by railway to the shipping 
agents " with the usual particulars for clearance." 
The same day the manufacturers wrote to the 
shipping agents, sending them the particulars of 
the go^, and adding, " which please forward as 
directed." The particulars described the goods as 
marked with the letters originally given by the 
commission agent, and the words "Kingston, 
Jamaica," and numbered with specified numbers, 
but the columns for " consignee " and " destina- 
tion " were left in blank. The cost of the carriage 
to Southampton was paid by the manufacturers. 
On the 14th of September, the commission agent 
sent to the shipping agents particulars of the goods, 
giving the name of the Jamaica fiim as consignees, 
and stating the destination of the goods to be 
Kingston, Jamaica. The goods were shipped on 
board the vessel, the bills of lading describing the 
commission agent as consignor, and the Jamaica 
firm as consignees. After the ship had sailed, but 
before her arrival at Jamaica, the commission agent 
stopped payment, and the manufacturers, who had 
not been paid for the goods, gave notice to the 
shipowners to stop them in transitu : — Held, that, 
as between the commission agent and the manu- 
facturers, the transit was at an end when the goods 
arrived at Southampton, and that the notice to 
stop was given too late. — Ex parte Watson (5 Ch. 
D. 35), distinguished. Ex parte Miles. Re 
Isaacs 15 Q. B. D. 39, 54 L. J. Q. B. 566 (CA.) 



3. Rescission — Sale of Ship — Price to he 

paid in exchange for Bill of Sale — Delay of a 
month in tendering Bill of Sale."] By v/ritten offer 
and acceptance, dated 8th June, a schooner was 
sold "for the sum of £375 sterling, less £5 dis- 
count. The said sum to be paid for and in exchange 
for biU of sale." On 12th June the buyer pro- 
posed to take delivery, but, on being informed that 
the seller would be unable to tender the biU of 
sale for a month (the ship having belonged to his 
deceased father), the buyer repudiated the trans- 
action. In an action of damages by the seller 
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SALE OF OOOiDS— continued. 

against the buyer, held (dub. the Lord Justice - 
Clerk) that the Defendant was not entitled to re- 
pudiate the transaction, and was liable in damages 
for breach of contract. Forbes v. Campbell. 

[12 C. of S. Cas. 1065 (So.) 

4. Warranty —Horse — Agent — Fraudu- 
lent representation by— Horse-dealer.'} The De- 
fendant, a proprietor of a riding school, who was in 
the habit of buying and selling horses, entrusted 
his servant to deliver for approval and negotiate 
for the sale of a horse to the rlaintiflf. At the trial 
the jury found (1) that the servant warranted the 
horse free from disease ; (2) that it was suffering 
from mange, which the servant well knew ; and 
(3) that the master was aware there was something 
the matter with the horse, but that he did not 
know the nature of the disease. Held, by 
Huddleston, B., that the master was bound by the 
servant's warranty. Baldry v. Bates 

[62 L. T. 620 



5. Warranty — Implied — Sale of foreign 

Bonds.'] The government of the United States in 
1865 issued bonds payable to bearer, redeemable at 
the pleasure of the government, after 1870, and 
payable, at all events, in 1885. When the govern- 
ment wished to redeem any of these bonds, they 
gave notice to holders by public notification that 
they would be paid on presentation. After such 
notice, the bonds notified were called "called 
bonds." These bonds are dealt with in England 
for the purpose of making remittances to America. 
The course of business is for the seller to supply 
the buyer with bonds or coupons of railway com- 
panies, &c., payable in America, at an agreed price, 
no particular bonds or coupons being specified. It 
was proved that whenever default was made in 
payment of the coupons in America, the seller re- 
turned the money paid for them, but no evidence 
was given of any case in which payment of a bond 
had been refused. A. sold to B. in accordance 
with the above course of business certain " called 
bonds," which had been originally stolen from 
American holders, and payment to B. of the bonds 
was refused by the American government. Held, 
that there was an implied warranty of title on 
the sale by A. to B., and that B. was entitled to 
recover from A. the price paid. Raphael v. Burt 

[1 C. & E. 825 

6. Warranty — Implied warranty — Bale 

of whisky barrels — Damage by leakage — Con- 
tributory negligence. Poland v. Miller 

[48 Amer. B. 730 (TT.S.) 

— Bread — Delivery by cart without beam and 

scales. 

See Bread. 
By sheriff. 

See Sheriff. 
Contract — Breach — Measure of damages. 

See Damages. 2, 3, 5, G. 

In market. 

See Market. 



Lien — Stoppage in transitu. 
See Bill of Exchange. 



6. 



Passing of property — Indorsement of bill of 
lading. 
See Ship — Bill of Lading. 4. 



SALFOBD GOTTBT —Froldbition-— Inferior Court 
— Jurisdiction — Salford Hundred Court of Record 
Act, 1868 (31 & 32 Vict. c. cxxx.\ s. 7.] Sect. 7 
of the Salford Hundred Court of Record Act, 1868, 
enacts that " no defendant shall be permitted^ to 
object to the jurisdiction of the Court otherwise 
than by special plea, and if the want of jurisdiction 
be not so pleaded, the Court shall have jurisdiction 
for all purposes": — Held, that the Defendant, 
against whom judgment had been recovered in the 
Salford Hundred Court, he not having pleaded to 
the jurisdiction, could not have a writ of prohibi- 
tion on the ground of want of jurisdiction, inas- 
much as the above-mentioned section under the cir- 
cumstances conferred jurisdiction on the Salford 
Hundred Court. — Oram v. Hrearey {2 Ex. D. 346, 
46 L. J. Ex. 481, 36 L. T. 475) overruled. Chad- 
wick V. Ball 14 Q. B. D. 855, 54 L. J. Q. B. 896, 

[52 L. T. 949 (G.A.) 

SALVAGE. 

See Ship — Salvage. 

SATISFACTION — Covenant to pay annuity-— 
Legacy of lump simi. 
See Will — Construction. 37. 

—. — Double portions — Redemption — Evidence. 
See Advancement. 2. 

Scheme of arrangement of debtor's affairs. 

See Bankruptcy — Composition. 

SCHOOL— Endowed Schools Act— 32 & 33 Vicf, 
c. 56, ss. 9, 19, sub-s. 2—36 & 37 Vict. c. 87, 
8. 7 — Denominational School — Powers of Com- 
missioners — Original Subscribers — Effect of 
Regulations.'] Where the commissioners by 
their scheme provided that certain endowments 
which had heretofore been applied in carrying on 
the schools of a particular parish, should thence- 
forth be applied in exhibitions for the benefit of a 
larger area of schools : — Held, that this was within 
their powers under sect. 9 of the Act of 1869, and 
that being so the way in which those powers had 
been exercised was not the proper subject of appeal. 

Held, that a charity which has no instrument of 
foundation, or statutes, or duly authorized regula- 
tions impressing upon it a denominational cha- 
racter, does not fall within the 19 th clause of the 
Act of 1869, or the 7th clause of the Act of 1873. 
Its trustees cannot impress upon it that character 
nor is any practice for the time being as to the 
application of its funds sufficient evidence of there 
ever having been regulations in existence which 
prescribed it. 

Where a charity is established by subscriptions, 
the original subscribers alone are the founders, the 
later benefactions are on the footing of the original 
foundation. If its regulations are relied upon as 
impressing upon it a denominational character, 
they must be shewn to have been authorized by all 
the founders, and to have been issued before fifty 
years from their deaths. St. Leonard, Shore- 
ditch, Parochial Schools 10 App. Cas. 804, 
[54 L. J. P. C. 80, 51 L. T. 805, 88 W. B. 756 (P.O.) 

SCHOOL BOABD. 

.See Elementary Education Acts. 

SCOTCH LAW— Building Society— Bond of Cor- 
roboration — Ultra vires.] A building society ad- 
vanced in 1876 to A., a member, £1000. A. dis- 
poned in security an ex facie absolute disposition 
of certain subjects, which were already burdened 
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'BCOTOH Li.W---r<mtiii!itil 
by a prior mortgage. Id lfi79 A.'s estates were 
sequestered, and the directors of the societv, in 
order to pcevent a sale of the subjects at an alleged 
lore, granted B, tt bond of eorriiboration goflrantce- 

■ ing the payment of his prior mortgage. 

Id 1S62 an order foi the voluntary winding-up 
of the societ}' was made, and the liquidators iDsti- 
tuted this action concladlng for reduction of the 
bond of corroboratioD granted tn B. as being tillTa 
tira of the direclora and ia violation of the rules 

■ and constitntion of the society :—ffeH, aflinning 
the decision of the Court below, that the bond was 
ultra viree, being a transaction not authorized by 
the rales, and not incidental to the conduct of the 
society's business. Small r. Smith 10 App.Cas.llB 

[(H. L., So.) 

2. Etiale of domiciled Scotch Teitalnr— 

Jiiriidictioa, amfiict <if—Tr»et Fundi paTtly in 
Seollattd, partly f« England — Poicei" of Scotch 
Cotirti to ieqtiettrate Eataie and appoint judi- 
cial Factor — Foruiu conveniens — (JoHjirnuitioii 
and Probate Act (21 * 22 VIH. c. 56), >. 12 
—Treaty of Union, 1706 (G Atine, e. 11), ■'rt. 
19.] A resident and domiciled Bcotchiiiau died, 
leaving a trust disposition aod settlement ap- 
pointing six trustees; three were resident in 
Scotland ; one being a Scotch member of Parlia- 
ment, resided in Scotland when parlianient was not 
sitting, and the other two were resident in Eng- 
land. The tnister had a very large amount of per- 
sonalty in Scotland as well as heritable estate ; and 
atrifling amount of personal estate only in England. 
The (rmtees proved the trust deed in Scotland, and 
were confirmed as executors. They then had the 

. Scotch probate sealed in accordance with 21 & 22 
Vict. c. 56, e. 12. and thus became the personal re- 
presentatives in England. They removed all but a 
Email portion of the ])ersonalty in England into 
Scotland. A peison resident in England, who was 
entitled to a share of a large legacy, and also to a 
share of the reeidue, brought an action in England 

. to adininiBter the estate. The trustees were served 
and entered an appearance. The Plaintiff, an 
infant, in the English action moved for judgment 
for administration of the whole estate, and on the 
29th of November, 1882, the Court of Appeal 
granted the order. The trustees lodged an appeal 
to this House. In Jane, 1SS3, the trustees curried 
certain accounts into Chambers in the English 
action. On the 5th of July, 1883, fom- of the resi- 

. duary legatees commenced this action in Scotland 
against the trustees for, inter uU'i, declarator that 
the trustees were bound to administer the estate in 
Scotland, subject to tbc Scotch law and under the 
authority and jurisdiction of the Scottish Courts 
alone: and that they weje not entitled to place the 
estate under the control of the English Court or 
any other foreign tribunal furth of Scotland, and 
for interdict : or, alternatively, to the conclusion for 

. interdict for the removal of the trustees, for seques- 
tration of the estate, the appointment of a judicial 
factor, and for interdict until the estate should be 
vested in the judicial factor. On the BOtb of 
November, 1883, this House affirmed the order of 
the Court of Appeal, On the 29th of February, 
188*, the Court of Session granted an interlocutor 
finding in terms of the declaratory conclusions of 
Iheeummons: sequestrating the estate, appointing 



SCOTCH LAW— continued. 

a judicial factor and interdicting the trusteea from 
removing any litle deeds, &c., from Scotland, or 
accounting to any one otherwise than the judicial 

On appeal taken by order of the Court of Chan- 
cery in England: — 

Held, that the decemiture in terms of the decla- 
ratory conclusions of the summons, which in effect 



luthority ; and, therefore, that part of the prin- 
cipal interlocutor and that part of the interdict 
relating to accounting must be reversed ; but the 
remaining portion of the principal Interlocutor and 
the others appealed from must be affinned, because 
the Scotch Courts had (I) full jurisdiction to 
sequestrate the estate in Scotland — the persons of 
the trustees and the trust property being there — 
and to appoint a judicial factor: and (2), because 
in the circumstances and on the undertaking given 
as to the infant Plaintiff becoming a party to the 
Scotch administration, a prima /oeie ease of conve- 
nience in favour of a judicial administraticn ia 
Scotland bad been made out. 

Lord Cottenham in Preiton v. MeMlle (2 Eo!i. 
App. 107) explained, and Lord Westbnry in 
EnMn v. Wylie (10 H. L. C. 13j dissented from 
EwiNO V. Obk GwpjG 10 App. Gas. 4G3 (E. L., Sc.) 

S. Minerals — " Diepoaition of Lands with 

aTetenndiaaof the liherty of working the Coal"— 
Eight of Property retained.'] Where the owner 
conveys land to a singular successor or other per- 
son, reserving the ''liberty of working the coal" 
in those lands, he must be taken to have reserved 
the estate of coal (unless there are clear words iu 
the deed qualifying that right of property) with 
which he stands vested by infeftment at the date 
of the conveyance. Hamilton (Duke op) v, Du:i- 
Lor - - 10 App. Csi. 813 (H. L„ S«.) 

i 4, — NuUity of Marriage — Impotence oj 
' the Man — Want of Sincerity ag a Bar to the 
Action — Canon Late — Triennial Cohabitation.'] 
In a suit for nullity of marriage on the ground 
of impotency, there may be facts and circum- 
stances proved, which so plainly imply on the part 
of the compluning spouse a recognition of the 
' existence and validity of the marri^e, as to render 
it most inequitable, and contrary to public policy, 
that he or ,she should be permitted to go on to 
challenge it with effect; but the doctrine, desig- 
nated as the " doctrine of want of sincerity " in an 
action of this kind, has been too much extended in 
recent Englisb decisions, and that doctrine, apart 
I from " approbate " and " reprobate," has never been 
I recognised by the law of Scotland. 

Delay in raising a suit of nullity on the ground 
of impotency is a material element in the inresti- 
1 gation of a case which upon the facts is doubtful ; 
but there is no definite or absolute bar arising 

The Canon Law rule of triennial cohabitation 
has not been recognised iu England beyond this 
point, that where a husband or a wife seek a decree 
of nullity propter impotentiam, if there is no more 
evidence than that they have for a period of three 
years lived together in the same house, and with 
ordinary opportunities of intercourse, and it is 
clearly proved there has been no consommation. 
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thea if that 19 the whole state of the evidenci^, 
inability on tlic pait of the one or of tlie other will 
be presniDGd. On the other hand, the presaniption 
to be drawn from the fact oE uon-cansammatioa 
. after three years' cohabitation is capable of being 
rebutted. And, also, every case need not be fortified 
with the presumption ; for although no presump- 
tion can be raised from the absence of consumiua- 
.tjon within a less period than three years, yet 
positive evidence may be given, from which the 
same inference of iiuibilitv may be drawn. See 
Lord Watson's opinion, tliat to this extent the 
Court of Session would not hesitate to adopt the rule. 

Q, and M. were married in 1877. They slept in 
the same bed for about nineteen months, but dunng 
only two months and a half of that time did G,, 
the husband, make any attempt to consommate the 
marri^e. He desisted on account, he alleged, of 
his wile's increasing coldness and repugnance to 
. bim. It was admitted that the marriage had never 
been consummated. In 1ST9 the parties finnlly 
separated, the wife living on her own income with 
her relations, the huslmnd not giving anything 
towards her support. In IgS2 the wife gave birth 
. to a child of which G. was not the father. G. 
instituted an action for divorcewhich M. defended, 
and she then raised this action of declarator of 
nullity of marriage on the ground of G.'s impotence. 
G. denied his impotence. He was personally ex- 
amined, and the medical evidence was that no nial- 
fotmation was apparent from bis appearance : — 

Held, afBrming the decision of the Court below, 
■ Uiat M. was not barred personalt excepfione from 
inaiating in this action ; and that G.s impotence 
bad been proved, G. v. M. (or Goiitws v. Mer- 
Bicsa) - 10 App. Cbb. ITl, 63 L. T. SOB, 

[12 0. of 8. Caa. (H. I.) 88 (H. L., Be.) 

It. Raibeay — Braieji Bridge in tiavigahU 

River— Itemovid of DiSbTis to mthfiitlion of Board 
of Trade, Mmaing of—Ganstrartlon of Statute.^ 
'Hhe North British Saiiway (New Tay Bridge^ Act, 
1881, gave the North British Railway authority tu 
erect a new bridge over the Tay a little higher up 
the river than one blown down on the 28th of 
December 1S7» Sect 21 of this Act provided 
" lie company shall abandon and cause to be diE 
nsed as a railwav so much of the North British 
Railway as 1 es between the respective points oi 
junction therewith of railway No 1 and railva; 
No. 2 ; and shall remove the rums and debrie of 
the old bndge and all obstmotiuns interfering witl 
the navigation caused by the old bndge to the 
satisfaction of the Boird of Trade The magis 
trates of Perth whose jurisdiction extends down, 
the river to within about three mites of the old 
■ bridge, raised an action for declarator and imple 

Held, (1) that the speciil Act imposed an absn 



SCOTCH ZAW—Bontinueil 

of the Board of Trade " was, that though not bound 
to submit their plans of removal, iacluding the time 
and manner, jet, as a matter of prudence, the com- 
pany ought to do so ; (1) Chat in the circumstances 
it would be ineicpedient, though hardly incompetent, 
to do more now than simply ordain the company to 
remove the whole ruins and debris in terms of 
sect. 21, for to order the removal " forthwith " 
might unduly hamper the discretion of the Board 
of Trade ; and if the company were guilty of undue 
delay in applying to the Riard (rf Trade ; or if 
they should proceed at their own hand so as to 
cause obstruction to navigation ; or if after ob 
taining the sanction of the Board of Trade to some 
scheme of removal, they failed lo properly execute 
- any conditions attached, the Respondents, on 
ieation to the Court, had an effective remedy. 
TU British Railway Company v. Provoht of 
Perth - - 10 App. Caa. &TB (H. L,, So.) 
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debrit of the old bridge and sect 21 did not 
the Board of Trade a discretionary poner to dis 
pense with the performance of any part of thi* 
obligation and it followed that the Respondent' 
had an interest to obtain a declarator as to the 
extent of the obligation bat (2) dissenting from 
the judgment of the Court below the obligation 
■ did not become mimediatoly prestable and (3) 
,the import of the e\prosson to the satufactiou 



:, between A., the proprietor of land 
through which a railway was authorized to run, 
and the railway company, it was provided that the 
company should be bound to erect, on a piece of 
groond conveyed to them by A. at a nominal feu 
rent, " a station for passengers and goods travelling 
by the said " railway, '■ at wliich all passenger 
trains shall regularly stop," to be called Cjathes 
Station. 

The station was erected. Subsequently certain 
trains were run, namely (I) excursion trains at 
low fares to certain places on the line, but not to 
Crathes Station. They were advertised by special 
handbills, and were not included in the time-tables 
except in error. (2) Trains called the Queen's 
messenger trains, ran by agreement with the Home 
Office, who paid the railway company a subsidy. 
(3) "ftains, called the Fost OfBce trains, ran by 
agreement with the Post OHice, who also pud a 
subsidy. The Queen's messenger trains and the 
Post Office trains only ran during Her Majesty's 
stay at Balmoral ; but they were advertised in the 
railway company's time-table, and through pas- 
sengers w.ere allowed to travel by them. They 
stopped at Crathes by signal, but did not stop 
regularly for setting down or takmg up passengers. 
There was no contract with the Home OfBce or 
Post Office that they sliould not do so. 

A. sought declarator that all trains, including 
the above, except only such a5 might be hired for 
an individual or individuals for his or their exclu- 
sive use, should regularly stop : — 

HeM, reversing the decision of the Court below, 
that the trains called the Queen's messenger trains 
and the Post Office trains fell within the terms of 
the contract ; but agreeing with the decision of 
' the Court below, that the excursion trains in the 
circumstances materially differed from ordinary 
passenger trains, and did not come within the 
obligation. Bl-rnett v. Gheat North of Scot- 
LASD Railway CoMrASV 10 App. Cu. 14T, 

rai L. J. ft. B. fiSI, S3 L. T. 607, 13 C. of a Caa. 
[(H. E.) 25 (H. L., Be.) 

7. Sdicitar aad Client— A<jTeement at to 

Remuaeratioii. Claek v. Field or Monteith 

[W. K. (1885) lOB (H. L., Bo.) 
S. Superior iind Vassal — Irritanci/ 06 jion 
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tolutum canonem — Statute 1597, c. 250 — Extinc- 
tion of Sub-feu held under defaulting Vassal — Bight 
of Sub-feuar to purge the irritancy. '\ An action 
of declarator of tinsel of a feu o6 non solutum 
canonem is an irredeemable adjudication of the feu 
in favour of the superior ; but the sub-feuar can 
protect himself from eviction by paying the supe- 
rior's full preferable debt, and when he does so he 
has a claim of relief pro rata against all the owners 
of the land on which that debt is charged. 

It is provided by the Scotch Statute 1597, c. 250, 
that the vassal shall lose the feu of his lands by 
his failure to pay the feu duty for two years to- 
gether, in like manner as if an irritant clause to 
that effect had existed in his feu contract. 

By feu contract A. disponed in feu farm to B. 
and C. five acres of building land, with an annual 
reddendo of £480. The contract of feu contained 
the express declaration '^ that in case at any time 
two years' feu duty shall be fully resting, owing 
and unpaid together, then this present feu right, 
and all that may follow hereon, shall, in the option 
of the superior, become void and null." B. and C. 
divided the lands between them, and each granted, 
inter alia, sub-feus (narrating in the deeds con- 
veying the land the above-mentioned feu contract) 
of portions of the five acres to D. and E. respectively. 

Upwards of four years' feu duties became due. 
A. raised an action of declarator of irritancy ob non 
solutum canonem. D. and E. contended that the 
irritancy must be confined to the mid -superiorities 
created by B. and C, and had no effect on the por- 
tions of land sub-feued on their tendering the sub- 
feu duty reserved on each : — 

Heldy reversing the decision appealed from, but 
affirming Cassels v. Lamb (12 Court Sess. Cas. 4th 
Series, 722), that the superior's right wai not 
merely a charge upon the mid-superiorities, but a 
right to annul the charter of his feuars and all sub- 
feus made by them, to the effect of resuming the 
full beneficial possession of the lands feued. 

Heidi also, that the circumstances did not war- 
rant the conclusion that the superior had consented 
to the sub-infeudation. Sandeman v. Scottish 
Pboperty Society 10 App. Cas. 568 (H. I., Sc.) 

9. Superior and Vassal — Crown — Relief 

of Public Burdens — Personal or Transmissible, 

Orb Ewing v. Earl op Cawdor 12 C. of S. Cas. 

[(H. L.) 12, W. N. (1884) 214 (H. L., Sc.) 

10. Way — Public Right of — Prescription 

— Non-user for a long Period — Presumption.'] 
According to the law of Scotland, the constitution 
of a public right of way does not depend upon any 
legal fiction, but upon the fact of user by the 
public as matter of right, continuously and without 
interruption for forty years. 

And the amount of user must be such as might 
have been reasonably expected, if the road in dis- 
pute had been an undoubted public highway. 

Also, the user must be a user of the whole road 
as a means* of passage from one terminus to the 
other, and must not be such a user as can be 
reasonably ascribed either to private servitude 
rights or to the license of the proprietor. 

The continued exclusion of the public from the 
Tise of an alleged public road for thirty-seven years 
will not, per se, destroy a pre-existent right of 
public way unless it is maintained for the prescrip- 



SCOTCH LAW — continued. 

tive period of forty years, but it is strong evidence 

that no such public right ever existed. 

See Lord Blackburn on the difference of English 

law. Mann v. Brodie - 10 App. Cas. 878, 

[12 C. of 8. Cas. (H. L.) 52 (H. L., 8e.) 

Peerage — Evidence. 

See Peerage. 

SEAL — Contract by corporation. 

See Elementary Education Acts. 3; 
Highway. 1 ; 
Public Health Acts. 3, 4. 

SEAMEN— Wages of. 

See Ship — ^Wages. 

SECUBED CBEDITOB. 

See Bankruptcy — Secured Creditob. 

SECUBITY — Bill of exchange — Appropriation of 
securities. 
See Bill of Exchange, 4 — 8. 

. Damages — Foreign government — Counter- 
claim. 
See Practice — Admiralty. 16. 

Interrogatories — Deposit — ^Numerous defen- 
dants. 

See Practice — Discovery — Interroga- 
tories. 1. 

Receiver's — Equitable execution. 

See Practice — Receiver. 2. 

SECUBITY FOB COSTS. 

See Practice — Costs. 11 — 22. 

SEFABATE PBOPEBTY.— Married woman's. 

See Husband and Wife — Married 
Women's Property Acts ; 
Husband and Wife — Wife's Pro- 
perty. 

SEPABATIOK DEED. 

See Husband and Wife — Separation 
Deed. 
SEQTTESTBATION— Benefice— Dilapidation. 

See Ecclesiastical Law. 2, 
Corporation — Disobedience to injunction. 

See Pbactice — Sequestration. 

SEBYANT. 

See Master and Servant. 

SEBVICE— Affidavit— Attachment— Irregularity. 
See Practice — Attachment of Person. 

Bastardy Summons — Scotland. 

See Bastardy. 1. 

Notice of appointment of receiver — Foreigner 

out of jurisdiction. 

See Practice — Receiver. 5. 

Order for Taxation — Fi. fa. 

See Solicitor — Bill of Costs. 26. 

Petition for restitution of conjugal rights — 

Service abroad. 

See Practice — Divorce. 9. 

■ Writ of summons. 

See Practice — ^Writ. 

SESSIONS — Case stated — ^Appeal from Divisional 
Court. 
See Practice — Appeal. 2. 

Poor rate appeal. 

/See Poor Rate. 1. 

SET-OFF — Loan from father to son — Lapse of de- 
vise — Dtkt due from heir-at-law.] M., haviitg 
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rowed £200, advanced it to his son, to enable 
1 to stock a farm, and subsequently paid off the 
der without taking any acknowledgment of any 
d from the son, except that he received interest 
n him for some years. 

3eW, by North, J., that there was a debt due 
M. from his son which could be set off against a 
re of M.'s residuary personal estate coming to 
son as one of the next of kin. 
ki., by his will, devised his realty to his executors 
I trustees to be converted, and divided equally 
ongst five persons ; one of whom died in his life- 
lc — ^and a portion of the testators realty lapsed 
bis heir-at-law, who was indebted to the testator, 
e realty was sold, and the proceeds received by the 
viving executor and trustee, who claimed to set 
the debt against the value of the descended realty. 
H^eld, that the executor could not set off the 
tt against the lapsed realty which had descended 
ihe debtor as heir-at-law. Milnes (or Milner) 
•Jhebwin - 33 W. B. 927, 53 L. T. 534, 

[W. N. (1885) 169 

— Costs — Action by debenture holders. 

See Company — Debenture^. 1. 

— Damages or costs — Cross judgments in separate 

actions. 

See Solicitor — Lien. 9. 

— Debtor and creditor. 

See Bankrufpoy — Mutual Dealings. 

— Jersey, Law of — Liquid demand. 

See Colonial Law. 8. 



Pleaded as counter-claim. 
See Practice — Costs. 



5. 



— Shares — Director's qualification — ^Advances to 

company. 

See Company — Directors. 2. 

— Winding-up. 

See Company — Winding-up. 16, 17. 

— Winding-up — Unliquidated damages. 

See Contract. 6. 

rXLED ESTATE. 

See Settled Estates Acts. 
Settled Land Acts. 
Settlement. 
Trustee. 
Trustee Acts. 
Trustee Relief Act. 

— Lunatic tenant for life — Improvements — Ex- 

penses of. 

See Lunatic. 6. 

CTLED ESTATES ACTS— 40 & 41 Vict. c. 18, 8. 
—Married Woman — Consent of — Examination 
Petition for Confirmation of Contract of Sale — 
rned Women's Property Act, 1882 (45 <fe 46 
± c. 75), 88. 1, 2.] Notwithstanding the pro- 
on of sect. 50 of the Settled Estates Act, 1877, 
t, when a married woman consents to an appli- 
lon to the Court under the Act, she is to be 
mined apart from her husband as to her consent, 
h an examination is not now necessary in the 
3 of a woman who has married since the com- 
icement of the Married Women's Property Act, 
;2. Riddell v. Errington - 26 Ch. D. 220, 
[54 L. J. Ch. 293, 50 L. T. 584, 82 W. B. 680 

2. 40 & 41 Vict. c. 18, s. 50 — Married 

man — Separate Examination — Married Wo- 



SETTLED ESTATES hfft^— continued. 

men's Property Act, 1882 (45 & 46 Vict. c. 75) s. 1.] 
In the case of a woman married before the com- 
mencement of the Married Women's Property Act, 
1882, sect. 1 of the Act applies only as to property 
acquired by her after the commencement of the 
Act. 

Therefore, if such a woman is a petitioner or a 
respondent to a petition, under the Settled Estates 
Act, 1877, relating to property her interest in 
which was acquired before the commencement of 
the Act of 1882, she must be examined separately, 
as provided by sect. 50 of the Act of 1877. Be 
Harris' Settled Estates - 28 Ch. D 171, 
[54 L. J. Ch. 208, 51 L. T. 855, 38 W. B. 893 

8. 40 & 41 Vict. c. 18, s. 50— Married 

Wom/in — Separate Examination — Settled Land 
Act, 1882 (45 & 46 Vict. c. 38), 8. 32.] On a 
petition under the Settled Estates Act, 1877, for 
the sanction of the Court to the purchase of certain 
land by the trustees of a settlement out of funds in 
Court arising from sales of settled hereditaments, 
the separate examination of a married woman, the 
tenant for life, was ordered by Kay, J., notwith- 
standing sect. 32 of the Settled Land Act, 1882. 
Be Arabin's Trusts 52 L. T. 728, W. N. (1885) 90 

SETTLED LAND ACTS — Appointment of Trustees: 
for Purposes of Act— (^5 & 46 Vict. c. 38), s. 2, 
8uh-8. 1 — Definition of Settlement— Original and 
derivative Settlements.'] When a complete settle- 
ment of land has been made, and derivative settle- 
ments have been afterwards made by persons who 
take interests (not yet in possession) under the 
original settlement, the original settlement alone is 
the settlement for the purposes of the Settled Land 
Act. 

The Court will not in general appoint as trustees 
of a settlement for the purposes of the Act two 
persons who are near relatives to each other. There 
ought to be two independent trustees. So held, by 
Pearson, J. Be Knowles' Settled Estates 

[27 Ch. D. 707, 54 L. J. Ch. 264, 51 L. T. 655, 

[33 W. B. 864 

2. Equitable Tenant for Life — Married 

Woman — Bight to receive Bents— Injunction — 

5. L. Act, 1882 (45 d- 46 Vict. c. 38), ss. 2 (viiiy, 

6, 7, 13, 38, 45, 56, 61 : S. L. Act 1884 (47 & 48 
Vict. c. 18), 8. 5— Married Women's Property Act, 
1882 (45 & 46 Vict. c. 75), s. 1 (t).] ^. by her 
will made in 1878, directed her trustees to stand 
possessed of the net rents of her real estate, upon 
trust to pay the same to W., a manied woman, for 
life, for her separate use, her receipt alone to be a 
sufficient discharge to the trustees ; and B. directed 
her trustees . out of the rents of her realty, to keep 
in repair all the buildings on the estate during the 
period of their trust, and also the chancel of P. 
church. No power of sale or leasing was contained 
in the will. 

Held, by Pearson, J., that, notwithstanding the 
direction to the trustees with respect to repairs, W. 
was equitable tenant for life of the settled land, 
and, as such, was entitled to be let into possession 
and management of the estate, upon her under- 
taking to see to the repairs. 

But held, that, inasmuch as there were no trustees 
of the settlement created by the will for the pur- 
poses of the S. L. Act, 1882, W. was not entitled 
to exercise the powers of a tenant for life under 
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HEttLBD lAHS ACTS — eonltnued. 
that Act until trustees of the settlement were ftp- 
pointed, and a proper Dotice.ot her intention waa 
given them. He Bestley, Wade v. Wii.eos 

in L. J. Ch. TB2, S3 W. B. 610 

8. Heirloomi — Siile — AppUcatioa of I'm- 

tieedi — Difcliarge of JnciimlniHcc* — Stttled LoHtl 
Aet. 1882 (45 * 4(! Vict. c. 38). m. 21. mh-o. U., 
37, 53.] The money arising by the sale, on the 
appUcation of the tenant for life with the sanction 
ot tlie Court, of chattels Ireuted in a settlement as 
beirloome, and so for ns the rules of law and eqaity 
would permit annexed to the settled freehold land, 
maj be applied in the discharge of incombrances 
iffectiog tlie inheritance of the settled land, without 
keeping such incnjiihrances on toot for tlie benefit 
of the infant reniaiadcrman in whom the heir- 
looms would, if unsold, have vested absolitclv on 
his attaining twenty-one. lie Duke op MIaul- 

c. Marjoriuanes 30 Cb. S. 12T, G4 L. J Ch. S33, 
[03 I. T. 2ie, 33 W. a. BTl 

4. Imp-ovements—Siloe — I'ael andfulure 

Expenditure — Coneurrence of Triu<ee» — SelUe'l 
Land Act, 1S82 (15 .t iH Viet. c. 38], la. 21, 25 
(xf.).] Although silo^ would probably come within 
the word >* buildings ** in s. 25 (xi.) of the above 
Act, the Court will not order payment out of cupitnl 
trust-money for the erection of silos while they are 
experimental and not certainly improvements. 

Whether tJie Coart would order such a payment 
for past expenditure, qtiiere. 

Siimbte, trustees should appear separately on an 
application for an order for payment for improve- 
ments under s, 21, and should not concur with the 
applicant. 

Decision of Bacon, V.C, affirmed, fle Bboad- 

WATEB Estate 64 L. J. Ch. 1104, S3 W. B. 738 

[(C.A.) 

6. Imprommeiili — Seltted Heirhoms — 

Poioer of Tetumt for Life to eeU~~Leave of the 
CouTtr—Settied Land Act, 1882 (45 1£ 4(j Vict. c. S8), 
8. 21, «ub-«. vii. ; g. 25, eub-ee. i„ iii., x... xi., xiii. ; 
A 37— SeHIhZ Land Act, 1884 (47 i 48 Viet.e. 18), 
4. 7.] A tenant for lifo under a settlement con- 
taining a discretionary trust for sale of the settled 
estates, and also a power to seE certain settled heir- 
looms, asked leave of the Court under sect. 37 of the 
Settled Land Act, 1882, that he might be authorized 
to sell part of the settled estates, and also a specified 
portion of the heirlooms ; that the money might be 
paid to the trustees, and that such part as might 
be neoessai^ might be applied by them in paying 
for certain improvements, consisting of (1) a larger 
and better supply of water to a mansion-house ; 
(2) a new and improved system ot dtMuage of the 
mansion -hooso ; (3) rebuildingof the stables, which 
were out of repair ; (4) the bnildiog of an agent's 
house ; and (5) the building of two cottages. 

The trustees sutmiitted that the proposed 
provements (except the cottages) were not wi 
the 25th section of tie Act of 1882 ; and, that . 
.if fhey were, the Court would not supersede the 
power of the trustees by giviag leave to the tenant 
lor life to sell either the estate or the heirlooms ; — 

H^d, by Bacon, V.C, that the proposed outlay 
wsa all within sect. 25 of the Settled Land Act, 
1882 ; and would have been authorized without the 
statute : and leave given to the tenant for life to 
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sell both the settled estates and the heirlorans, and 
for the application of the proceeds as prayed. Be 

HOCGHTON (or ClIOLMOSDFLBT'a) ESTATE SO Ch. 

{D. lOa, es L. J. Oh. 37, 63 I. T. IM, SS IK. E. «69 

6. Infant haeinif Poioer* »f Tfnanl-far- 

Ufe—ContiTuclion of Wtll— Veiled Sttate, Kofife 
to be dive$feil~i5 & 46 Firf. c. M8 ; w. 58 (ii), 00.] 
J., by his will, devised all the residue of bis reatty 
to trustees npon trust for his six yormger chiMrea. 
and directed that in case any one or more ot them 
should die in his lifetime, leaving isane Uving at 
the testators decease, and which issnc, being r^e, 
should live \f) attain 21, or dying under ttat Kf,e 
should leave issue surviving, or being female, sboidd 
live to attain 21 or be previously married, then tie . 

share to which such child so dying would, if he or 
she liad survived the teatator, and bad attained 21, 
have become absolutely entitled, should be -held 
npon trust for such his or her issue. Held, bj 
Pearson, J., that the two infant children of me of 
the testator's six younger children who hod died in 
the testator's lifetime took a vested estate in the 
share of their deceased father, liable to be divested 
on their dying under 21, and that they had there- 
fore the powers of a tenant for life under the above 
Act in respect of that share. Andr^B v. Andras 
(I Ch. D. 410, 45. L. J. Ch. 232, 34 L. T. 82, 
24 W, R. 349) followed. Jie Jakes' (Thomas) 
SLTrLEU Estates - SI L. T. 696, 32 W. B. SSS^^k 
[T- IT- (18H) 17^ — 

7. ImieitriKat — Moasij in Court auWee^^^ 

to a SettXemesi dy Sfciiufe — Pajmenf oat to TVm 

teei—MtUd Land Aet, 1882 (45 & 48 Fict c. 38) - 
it. 22, 32, 58, cl. 1 (i.).] Where funds of 1 — 
amount were in Coart, representing the proe 
of sale of settled lands which were vested u 
tenant- in-tail who was restrained by statute frou- J 
alienating, the funds were, on the application o — ^ 

the tenant- in-tail, ordered to be paid out t« tms- 

tees appointed for the purposes of the Settled Lanc:^^^ 
Acts, 1882 and 1384; but the Court declined t»=> 
direct the trustees to give notice of any int«nde>^^3 

investments to the ten ant- in-tail next in remaindei ■ 

Re BoLToy Estates Act, 1863 fiS L. T. 733- -> 

[TT. H.{188e)BC:^ 

8. Paj/meni of Prior Incumbraneet — ■-~Z 

Land Drainaije Chorget — Improvement of Lanc^^^^ 
Aet, 1864 (27 & 28 Vict, a. 114). u. 49, 51, 66 — — 
SetOed Land Act 1882 (45 & 46 Yict. c. 38), u. 21 

25, 26, 53.] Where a tenant for lite of settled 1m>^^ 
has prior to the Settled Land Act, 1882, crefttei=^ 
charges for land drainage and improvements unde^^ ' 
the Improvement of Loud Act, 1864, and othe^ '^ 
Acts, which were repayable by instalments, be wiL — ^ 
not be entitled under the Settled Land Act, s. 21 —" 
sub-s. 2, to have these charges paid out of tli^^ ' 
coital ot the settled estates so as to relieve bin-^*" 
from the payment of the instalments. , 

Trustees who purchase such charges will hole— ^ 

I them upon trust to receive the instalments payabl ^"^ f 

I by the tenant for life, and to treat them as capitaU^^" 
The decision ot Pearson, J. (27 Ch. D. S^^-^*' 
' 54 L. J, Ch. 154, 51 L. T. 695, 33 W. B. 10, 188=^:^ 
Dig. col. 436) affirmed. He Knatchbcll's Set 
TLED Estate - 39 Ob. D. 683, 61 L. J. Cb. IIBO— f*; 

[63 I. T. 384, SS W. B. 069 (CA / 

fl. Purehafe-ranney of Land* mAtaqnei^^ ' 

U) beneficial Lease — Tenant for Life e ' " -" — ' 
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derman — Application of Income — 45 & 46 Ticl. 
c 38, g. d4^Land» CUtuKf Act, 1845 (8 4 9 Viet. ' 
c. 18), ». 74.] Sects. 34 of tlie Settled Land Act, 
1882, aod 74 of the Lands Clauses Act, lljlS, ate 
similar enactments, go that where the facts aiesimi- 
lat decisions on sect. 74 are authorities oa sect. 31. 
As betweeo tenant for life and temaindermaa, 
-where lands Bobject to a beneticial lease are sold 
nnder the Settled Lasd Act-, 18S2, the teouit for 
life will, during the unc:tpircd period of the term, 
he entitled to so much only of the income of the 
invested purchase-monej's as equals the rents under 
the lease, and the rest of that income mnst be 
Accamnhited and invested for the benefit of the 
inheritance until the date nben the lease would 
have expired. So Iicld, by Kay, J. 
' Ee MefU'i EiUile (L, K, 7 Eq. 72), Be Woolton'e , 
Eetale (1. E. 1 Eq. 589), and Be Wilhei' Estate 
(16 Ch. D. 597) approved. Cotthell v. Cottbell 
[3B Oh. D. 628, M L. J. Ch. 41T, 68 L. T. 48S, 
[38 W. S. 361 

10. Tenant for Life—I4miled Owner— 

45 <fc 46 TiH. c. 38, «. 2, sub-s. 5 ; ». 56, lubs. 2 ; 
«. 53, tub'i. 1, c(. («.).] Testator by wiU, dated 
tlie 8th of August, 18S3, limited an estate to the 
ase of trustees for a term of 1300 jeais, and subject 
thereto to his second son H. S., for life, with re- 
mainders over in strict settlement. The trusts of 
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3, himself being one of thi 
apply the residue as a sinking fund to pay off 
mortage debts and other charges. The income 
of the estate was about £26,000 a year, and the 
amount of the charges about £175,000 It was 
estimat«d that the trusts of the term would require 
from fifteen to twenty years for their fulfilment. 
The testator directed that the trustees should 
" during the continuance of the last mentioned 
Imats ' enter into and hold possession of the rents 
and profits of the estate, " and not deliver the same 
to any person beoeficially interested in any part 
thereof, and manage the estate as therein men- 
tioned. Very full powers of management were 
given to the trustees, and the testator provided 
that when all the trusts of the torm should bave 
been folly paid and satisfied the term should cease. 
He moreover gave t« the trustees such oUier powers 
ever the estate as were given to a tenant for life in 
possession by the Settled Land Act, 1882 :^ 

Hdd, by Bacon, V.C, that H. S. was not a mere 
.umujtant, but was tenant for life, or a person 
having the powers of a tenant for life, of the estate 
■within the meaning of sect. 58, sublet. 1 , cl. (ix.) 
of the Settled Land Act, 1882, and that his consent 
was necessary, under sect. 50, sub-sect. 2, to the 
effectual esereise by the trustees of the powers of 
sale and enfranchisement contained in the will. 
Be Clitheeoe (or Buccleugh's) Estate 

[28 Ch, D. 378, M L. J. Ch, 401, 62 L. T, 294 
[Add. bj C.A., 34 W, B. 189, W. H. (1SS6) 208.] 

11. Tenant for Li/e — Person ha-Diag 

PmBen of-— Conditional Life Eshde—InvaiiAibj 
of Condition— Application of Froeeeds of Stile dj 
EOate—iS * 4H Vict. c. ?.S, ee. 51,58, tnb-». 1, 
cl. vi.'} A tjjstatOT devised his B. estate to the use 
of bis son, " so long as lie shall reside in my present 
dwelling-honse, or upon some part of my B. estate, 
for not less ihaa three months in each year after 



SXTTIED lARB U7ti--amfiBtted. 

he shall become entitled to the actual possession 
thereof: " and, after the death of the son, provided 
that he should have complied with the condition, 
to such uses for the beneht of his children as he 
should by will appoint: and, in default of such 
appointment, or, it he should fail in compliance 
with the above condition, on the determination of 
bis estate therein, to the use of trustees, on trust 
for sale and distribution of the proceeds of sale 
among the son's children ;. — 

Held, by Pearaon, J., that the son bad the 
powers of a tenant for life under tho Settled Land 
Act, and coold sell the estate, and that, notwith- 
standing the condition as to residence, he would, 
by virtae of sect. 51 of the Act, be entitled to the 
income of the proceeds of sale during his life. He 
PaoEr'a Settled Estates - 30 Ch. D. 161, 
[66 X. J. Ch. 48, G3 L. T. 90, 33 W. B. 896 

12. Tenant for Life — Persons Acioinij 

Powers of Tenant for Life— Discretionary Trust 
for Application of Income daring Life — -Forfeiture 
in Event of Bankruptct/Settled Land Act, 1SS2 
(45 <£ 46 Via. c. 38), s. 2, mb-i». 5. 6, 10, ol. i., 
51, 53, sub-s. 1, cl». vl. iz.] The words " entitled 
of settled land for his life," as used in 
L 5 of sect. 2 of the Settled Land Act, 
1882, means entitled "in possession" as distin- 
gnishedfrom entitled "in reversion," and tJie words 
la sub-sect 6, " two or more persons so entitled as 
tenants in common, or as joint tenants," mean 
entiUed "for life." 

A testator devised real estate to the use of trus- 
tees in fee during the life of his son, on trust to 
receive the rents, and, after payment of costs and 
outgoings, to hold the residue of the rents upon 
the trusts thereinafter mentioned. And after the 
death of the son, to the use of his first and other 
sons successively in tail male, with remainders over. 
And the testator directed that bis trustees should 
during the life of the son pay and apply the readue 
of the rents which should during h}S life become 
payable to them in such manner in all respects as 
they should think best for the maintenance, or 
otherwise for the benefit of the son and of his wife 
and his child or children, or for the benefit of any 
one or more of them, and so that, in case the son 
should at anytime assign, charge, or attempt to 
anticipate his interest under the will, or should do 
any act whereby, either directly or by operation of 
law, he would, if absolutely entitled to such in- 
terest, be deprived, or liable to he deprived, of the 
benefit or enjoyment thereof, then the. trust there- 
inbrfore declared in his favour should absolutely 
cease, and the rents should thenceforth during his 
life be applied by the trustees, either for the main- 
tenance, support, or benefit of the son, or for such 
other purposes and in such manner in all respects 
as Uie trustees should in their absolute .discretion 
think fit. There being no children of the son and he 
not having forfeited his interest under the will ; — 

S^d, by Pearson, J., that he and his wife did 
not together constitute a teiunt for life of the 
estate by virtue of sub-sect. 6 of sect. 2 of the 



under the Act. Be Atkinson. ATsmao.i u. 

BnvcE 30 Ch. Q. 609, GS L. J. Ch. 49, 53 L. T. S68, 

[33 W. B. 899 
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SETTLED LAND ACTS — continued. 

13. Tenant for Life — Tenant for Years 

— Estate determinable with Lease — Settled Land 
Act, 1882 (45 & 46 Vict. c. 38), s. 58, sub-ss. 4, 6.] 
A testator who had granted a lease of a house for 
a term of thirty-one years from the 25th of March, 
1859, at a rent of £50 a year, by his will, dated 
the 20th of June, 1866, devised his freehold inte- 
rest in such house to trustees upon trust to permit 
his wife to receive the rent for her own benefit 
" during the remainder of the term granted by the 
said lease if she should so long live," and in case 
she should die " before the expiration of the term 
created by such lease," then he gave and devised 
the house to the children of his brother in fee, and 
he directed that if his wife should " happen to live 
after the expiration of the term created by such 
lease," then the trustees should sell the house, 
and out of the income from the investment of the 
proceeds pay £50 a year to his wife during her 
life, and subject thereto he gave the residue of the 
proceeds for his brother's children. The testator 
died in 1866, and the question being raised whether 
his widow could, under the Settled Land Act, 
1882, accept a surrender of such lease and grant a 
new lease of the house for a term of twenty-one 
years from the 25th of December, 1883, at an 
increased rent : — 

Held, affirming the decision of Pearson, J. 
(26 Ch. D. 428, 53 L. J. Ch. 574, 50 L. T. 530, 
32 W. R. 701, 1884 Dig. col. 440^ that the widow 
was not a person under sect. 58 of that Act entitled 
to the powers of a tenant for life, and was therefore 
not able to accept a surrender and make a new 
lease of the house. Re Hazle's Settled Estates 
[29 Ch. D. 78, 54 I. J. Ch. 628, 62 L. T. 947, 

[88 W. B. 769 (C.A.) 

14. Tenant for Life — Sale — Pendency of 

Administration Action."] The pendency of an 
action by tenant for life in which a decree has 
been made for execution of the trusts of a settle- 
ment, does not prevent him from exercising his 
power of sale under the Settled Land Act, 1882, 
without the sanction of the Court. Cabdigan v. 
CuBZON-HowE 80 Ch. D. 681, 55 I. J. Ch. 71, 

[83 W. B. 886 



16. Tenant for Life — Leasing Powers 

under Settlement and under Act — Conflict of 
Powers— Settled Land Act, 1882, ss. 6, 56 («.). 
Me Mansel's Settled Estates W. N. (1884) 209 

16. Tenant for Life — Costs of Sale by 

Tenant for Life — Action to determine Questions as 
to Title— Costs of Mortgagees of Tenant for Life — 
Settled Land Act, 1882, s. 53. Sebright v. 
Thornton - - - W. N. (1886) 176 



17. 



Tenant for Life — Power of Sale — 



Settled Land Act, 1882, s. 2 (r.) (vii.); s. 58, 
subs. 1 (m.), (ix.). Be Cookes' Settled Estates. 
CooKES V. Cookes - - W. H. (1886) 177 

18. Title of Dignity or Honour — Incor- 
poreal Hereditament — Land — Heirlooms devolving 
with Dignity — SaU of Heirlooms — Settled Land 
Act, 1882 (45 & 46 Vict. c. 38), s. 2, sub-s. 10, 
ss. 37, 5S— Statute De Donis (13 Ed. 1)— Statute 
Westminster Second."] A dignity or title of honour, 
as an incorporeal hereditament, is " land *' within 
the meaning of the 37th section of the Settled 
Land Act, 1882. 



SETTLED LAND ACTS— continued. 

When a dignity is limited to the heirs of the 
body, then, although no place be nai^ied in tlie 
creation of the title, the dignity is within the 
statute De Donis, and descendible as an estate tail, 
and the patent does not create a fee simple con- 
ditional. 

There is no difference in these respects between 
a baronetcy and other descendible dignities. 

The resolution reported 12 Bep. 81, held to be 
overruled. 

The Settled Land Act, 1882, does not enable a 
limited owner to sell any property which, when 
vested in a tenant in fee simple, is by law inalien* 
able. He Sir J. Rivett-Carnac's Will 

[80 Ch. D. 186, 64 L. J. Ch. 1074, 53 L. T. 81, 

[83 W. B. 837 

— Married woman — Examination. 

See Settled Estates Acts. 3. 

Payment out — Investment — Purchase-money 

of lands taken compulsorily. 
See Lands Clauses Act. 10. 

SETTLEMENT :— 

I. After- acquired Property. 
11. Articles. 
III. Construction. 
rv. Equity to a Settlement. 
V. Forfeiture Clause. 
VI. Investments. 
VII. Management. 
VIII. Powers. 
IX. Validity. 

L SETTLEMENT — AFTEB-ACQirCBED PBO- 
PERTY — Covenant to settle Property to which 
Wife or Husband in her right ^^ shall become 
entitled."] In a settlement made before marriage 
there was an agreement to settle upon certain trusti^ 
all real and personal property to which the wife of 
the husband " in her right at any time during her^ 
now intended coverture shall become entitled- 
(except jewels and " certain other articles " which 
it is hereby declared shall belong to " the wife " for 
her. separate use.)" The trusts included a power of 
sale, ttie moneys arising from the' sale to be held 
upon the trusts agreed and declared concerning 
such part of the personal estate of or to which the 
wife " now is or she or " the husband *' in her right 
shall become possessed or entitled as aforesaid " ; — 
Held, affirming the decision of the Court of Appeal, 
that on the true construction of the agreement, 
read in conjunction with the context, it included 
property to which the wife was entitled before 
marriage ; and therefore that jewels given to the 
wife before marriage were within the exception 
and belonged to the wife for her separate use. 
Williams v. Mercier - 10 App. Cas. 1, 

[54 L. J. Q. B. 148, 52 L. T. 662, 88 W. B. 878, 

[49 J. P. 484 (H. L., S.) 

2. — Covenant — Judicial Separation, Decree 
for— ** Feme SoU"— 20 & 21 Vict. c. 85, ss. 7, 21, 
25, 26.] A married woman, subseq uently to obtain- 
ing a decree of judicial separation from her husband, 
became absolutely entitled to certain sums of stock : 
—HeU, by Bacon, V.C, that under 20 & 21 Vict, 
c. 85, s. 25, the stock belonged to her as if she 
were a/6m€ sole, and was not included in a covenant 
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SETTLEMENT — AFTES-ACaxriBED FSO- I. SETTLEMENT — AFTEB-AGaXTIBED FSO- 
PEBTY — continued. PEETY — continued. 

her marriage settlement to settle all property hlood.'] By a marriage settlement £360, the pro- 

lich she or her husband in her right might acquire perty of the wife, was settled, after the deaths of 

luring the coverture." Dawes v. Creyke husband and wife, and in default of appointment 

[30 Ch. D. 500) 54 L. J. Gh. 1096, 58 L. T. 292, by the wife, upon the wife's next-of-kin " of her 

[33 W. B. 869 own blood and family in due course of distribution, 

3. Covenant to settle — Separate me^ the same as if she haddieda/ew6 «ofe and intes- 

eitah.'] By a marriage settlement, after a tate possessed thereof or entitled thereto." The 
ital that it had been agreed that all personalty, settlement contained a clause providing that after- 
sept jewels, exceeding in value £200, which acquired realty or person^ty of the wife should be 
)uld, during coverture, be given or bequeathed to settled " upon and for the like trusts, intents, and 
otherwise vested in the intended wife or the purposes as were thereinbefore declared of and con- 
ended husband in her right, should be settled cerning the said principal sum of £360 thereby 
311 the trusts therein conteined, the husband, in assigned.' 

ther pursuance of the said recited agreement. The wife afterwards acquired realty and person- 

l for the considerations therein before expressed, alty, and died without having exercised the power 

enanted with the trustees of the settlement that of appointment, and the husband also died. 
case the marriage should be solemnised, and any Held, by Pearson, J., that the wife's personalty 

sonalty (except jewels) exceeding in value £200, passed to her next-of-kin according to the Statute 

.uld, during coverture, be given or bequeathed of Distributions, the half-blood sharing equally with 

3r in any manner vested in the intended wife or *^6 whole blood ; and that her realty passed to her 

J husband in her right, he and she respectively, heir-at-law. Brigg v. Brigg 54 L. J. Ch. 464, 
their personal representatives, would do and [^2 L. T. 753, 38 W. B. 454, W. N. (1885) 42 

jcute all such acts, deeds, &c., as should be •• avTTTVM-RWT AWTTnT'U'fl Po,«^^ ^f r,*» 

iessary for vesting the same for all the right and "'. SETTLEMENT -- AETICLES — Poller of ap- 

erest of the intended wife or of the intended '^^ntrmnt-R^taU m wiU-Hotchpot cUime.^ 

sband, as her husband, therein in the trustees. ^^ ^^^^^^^ ",?^^^ «^^' ^^f\ ??*L^^*f^'V^^^^' 

i that, in the meantmle, the intended husband ^^f^^f ^n the marriage of J. E. M. and E. C. M., 

i wife respectively would hold the same upon the ^"'^A^'L^'n ^''^Ln''^ ^^^^"^ "^ *T.' *'"'' ^ -^' 

sts thereinbefore contained. During coverture for £1500 and £3000 respectively, and two policies 

tain personalty devolved upon the wife for her f msurance for £1000 each, were ^signed to 

»arate*^use:-4w, by Kay, J., that the wife trustees upon trust, after the death of the husband 

ving executed the Wtlement, wks bound by the fi Z\ J^^ ^^'/^"'^ ?^ .*5^ uT*^^^ ^ 

^4. ««^ +V.04. !.«,. c««oJ^«+« «^^««^^ ^„« J- E. M. should appomt, and in default thereof as 

(Tenant, and that ner separate property was -c n xr u u • x j • j * ix * 

'Inded therein Re De Ros Hardwicke v ^' ^- ^' ^^°^^ appoint, and m default of any 

iLMOT - 31 Gh. D 81 55 L J Ch 73 appointment in trust for th^ children equally. The 

r53 L T 524 34 W B 36 P^'^®^ to the marriage articles covenanted to 

\- ' ' ' ', * execute a settlement in pursuance thereof. There 

4. Post-nuptial settlement^Eestratnt on y^as issue of the marriage six children. In 1856, by 

ticipationr— Election — Compensation— Married settlement on the marriage of M. T., one of the 

omen's PropertylAct, 1882 (45 & 46 Vict. c. 75), daughters, J. R. M. assigned to the trustees of that 

5, 19.] By a post-nuptial settlement, made m settlement one of the policies for £1000, the pro- 
47, it was agreed, and the husband covenanted, ceeds of which were, on the death of J. R. M. in 
it all future property of the wife (an infant) i862. paid to the trustees of the settlement. In 
raid be settied in trust for her for life for her ig^O, on the marriage of M. S., another daughter, 
>arate use, without power of anticipation. a settlement was executed to which J. R. M. was a 
In 1883 she became entitled, as one of the next- party, reciting an agreement by J. R. M. to give to 
•kin of a deceased testator, to a share of undis- that daughter £1000, payable upon the death of 
sed of personalty. J. R. M. and E. C. M. ; and J. R. M. executed to 
Held, by Chitty, J., (1) that by virtue of s. 5 of the trustees of the settlement his bond for £1000. 
e above Act, the wife was entitled, as against the jn igQ2 S., a third daughter, married, when a sum 
istees of the settlement, to have the fund trans- of £1000, secured by the joint bond of J. R. M. 
rred to her. and his father, was put in settlement. In 1864, on 
Be Stonor's Trusts (24 Ch. D. 195, 52 L. J. Ch. the marriage of a fourth daughter, E., a settlement 

6, 48 L. T. 963, 32 W. R. 413) considered. ^as executed, to which E. C. M. was a party. 
Held, (2) that, notwithstanding the restraint on reciting the articles of 1830, and that J. R. M. had 
Lticipation, she was put to her election, so that, died, leaving £3500 of the £6500 comprised in 
L her declining to bring the property into settle- these articles unappointed ; and E. C. M., in 
ent, she was bound to make compensation out of exercise of the power, appointed £1250 to E., 
jr life interest under the settlement. which she assigned to her trustees. In 1865 one of 

WiUoughby v. MiddUton (2 J. & H. 344, 31 L. J. the sons married, and by marriage settlement dated 

ii. 683, 6 L. T. 814, 10 W. R. 460) followed. the 17th January, 1865, reciting the articles of 

field, (3) that she was not bound to submit her igSO. and that £2250 remained unappointed, 

Bction to the discretion of the Court, but was g. C. M. appointed £1000 to hun. On the 5th 

srself entitled to elect. Re Queade's Trusts March, 1873, E. C. M., by will, reciting that she 

[54 L. J. Ch. 786, 53 L. T. 74, 33 W. E. 816, had a disposing power over £1500, exclusive of the 

[W. N. (1884) 225, W. N. (1885) 99 gums settled on her son and her three firstly 

5.— — Settlement of Realty on ^Hhe like trusts" married daughters, viz., M. T., M. S., and S., 

£th the PerwnaUy — Next-of-kin — Whole and half bequeathed £500 out of her own personal estate 
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n. 8ETTL£M£NT~ABTICLES— confint^cZ. 

and out of the £1500 to trustees for her grandson 
J. (son of M. T.\ and the residue of the £1500 to 
trustees for her daughter M. T. for life, remainder 
to her children. By a codicil to her will, E. C. M. 
left one half of the residue of the £1500 to M. T. 
for life, remainder to her children, and the other half 
to M. S. for life, remainder to her children : — Held, 
that the settlements on the marriage of the 
daughters M. S. and S. were not good appoint- 
ments, and were not validated by the recitals in 
E. C. M.'s will : that the will and codicil of E. C M. 
were good appointments to M. T. and M. S. for 
life as to half of the residue to each, but void as to 
their children; that the articles were executory, 
and that the unappointed residue of the fund must 
be distributed as if the articles contained a hotch- 
pot clause. Lees v. Lees (I. R. 549) distinguished, 
having regard to the date of the articles. Miller 
V. GuLSON - - - 13 L. B. It. 408 

in. SETTLEMENT — CONSTEUCTION — Life 
Assurance Policy — Bonuses — How applied. 
Hughes v. Searle - - W. N. (1885) 79 



in. 8ETTLEKENT— CONSTSUOnON— co9ifd. 

viding for children other than and besides an eldest 
or only son. 

Secondly, that there not being any son of the 
marriage, the daughters did not come within the 
description of '^ a child or children other than and 
besides an eldest or only son,*^ and that conse- 
quently the money fund of £1928 Is. 6d. passed to 
F.'s father under the ultimate trust. Be Fijsmtk6'» 
Trusts - - - 15 L. B. Ir. 868 



3. 



Portions — Vesting — Satisfaction.'] A 



2. 



Money ftind for younger children — 



Portions — Trusts of term to secure — Children 
other tlian and besides an eldest son."] By settle- 
ment executed on the marriage of F. with H. a sum 
of £1000, the fortune of the wife H., and £923 Is. 6d., 
the property of the husband, were vested in trustees 
in trust for F. for life, and after his decease, in case 
he survived his wife (which event happened) in 
trust to pay and assign said funds among his chil- 
dren other than and besides an eldest or only son, 
as he should appoint ; and in default of appoint- 
ment, then upon the trusts declared concerning the 
trust fund secured by the term of five hundred 
years for the benefit of F.'s younger children 
thereinafter mentioned ; but if there were no such 
child or children as those for whom said trust 
fund was to be provided, then in trust for F.'s 
father. 

By the same settlement certain* lands were con- 
veyed to the use of F. for life ; remainder, subject 
to a trust term of five hundred years, to the use of 
his first and other sons in tail male ; remainder to 
the daughters, as tenants in common in tail, with 
remainders over. The trusts of the term of five 
hundred years were declared to be, that if there 
should be any child or children of the said F. other 
than and besides an eldest or only son who, by 
virtue of the limitations before mentioned, should, 
for the time being, be entitled to the lands, then 
that the trustees should raise for such child or 
children other than or besides an eldest or only 
son, as aforesaid, the sums mentioned — £6000 if 
one such child, £8000 if two, and £10,000 if three 
or more. There were two other clauses as to the 
vesting of these portions, which contained the 
words ** other than or besides an eldest or only son 
so for the time being entitled as aforesaid," and 
an advancement clause which contained the words 
" other than and except an eldest or only son for the 
time being entitled as aforesaid." 

There was issue of the marriage two daughters 
only, both of whom died in F.'s lifetime, leaving 
children who becaitie entitled on F.'s death to the 
settled lands : — 

Held, first, that the clauses in the settlement 
dealing with the money fund must be read as pro- 



sum of £2000, secured by the bond of J. M., the 
father of the intended wife, was, by a''marriage 
settlement in 1849, vested in trustees upon trust ror 
her separate use for life, and after her decease in 
trust for all and every, or such one or more exclu- 
sive of the other or others, of the issue of the said 
intended marriage, whether a son or sons, daughter 
or daughters, or more remote descendant or descend- 
ants, if more than one, in such shares, &c., as the 
wife should appoint ; but so, nevertheless, that no 
share in the said trust funds shall be absolutely 
vested in any child or any issue by any such appoint- 
ment until he, being a male, shall attain the age of 
twenty-one years, or until she, being a daughter, 
shall attain that age or marry ; and in default of 
appointment, in trust for aU and every the children 
or child of the marriage who, being a son or sons,, 
shall attain the age of twenty-one years, or being a 
daughter or daughters, shall attain that age or 
marry, to be divided between and among them, if 
more than one, in equal shares ; and if there shall 
be but one such child, the whole in trust for such 
only child. Provided, however, that if any child oi^ 
children of the said intended marriage shall die in. 
the lifetime of the said G. H. (the husband) and_ 
M. M. (the wife), or the survivor of -ihem, leaving 
issue, such issue shall stand and be in the place o£^ 
his or their parent or parents, and shall be entitled- 
to such share of the said trust moneys as the parents 
or parents would have been entitled to^ in case of^ 
surviving the said G. H. and M. M., and attaining" 
twenty-one years. The deed contained provisions 
for maintenance and advancement. M. M. (th^— 
wife) died, leaving her husband and several children- 
surviving her, one of whom, a daughter (A. H.)^ 
attained twenty-one, and married in 1873, after her — 
mother's death : — 

Held, that the portion secured by the settlement:^ 
of 1849 vested in the children of the marriage oi^ 
G. H. and M. M. at twenty-one or marriage^ 
Martin V. Dale - - 15 L. B. Jr. M^' 

4. Trust for Sale — Trttst exerciseabl^^^ 

without consent of Cestuis que Trust."] ReaS-- 



property was vested in trustees upon trust at the 
request of A. and B. and the survivor, and aftei 
their death at discretion, to seU and hold the pre 
ceeds upon trust for A. and B. successively for life, 
and then for the children equally. After the deaths 
of A. and B. there were three adult children : — 

Held, by Pearson J., that the trust for sale 
not spent, but was exerciseable by the trustee^^^ 
without the concurrence of the beneficiaries. 
Tweedie and Miles 27 Ch. D. 315, 64 L. J. Ch. 

[71, 33 W. B. It 

5. Vested Interest — *^ Payable" meanir 

*^ vested" — Sliares **to be paid^' at twenty- 

Gift over on Death before Share ^^ payable,^ 

a marriage settlement lands were conveyed upor'^ 




/ 
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SETTLEKENT— CONSTBTTOTION— contd. 

-fcrost for husband and wife successively for life, and 
after the death of the survivor " to levy out of the 
said lands and premises .... the sum of £3,000 
«... to be divided to and among all the children 
of the said intended marriage, save and except such 
<;hild and children as under the limitations aforesaid 
shall succeed to the enjoyment of the lands and 
-premises hereby conveyed .... in equal shares and 
-proportions as tenants in common and not as joint 
-tenants, the share of such child or children as shall 
l>e a son or sons to be paid to him or them upon his 
ot their respectively arriving at the full age of 
-twenty-one years, and the share or shares, of such 
of them as shall be daughters to be paid upon their 
respectively arriving at their full age of twenty-one 
years, or day or days of marriage, whichever shall 
first happen : Provided always that such marriage 
d)iring minority shall be had by and with the 
consent and approbation of " the parents " or the 
survivor of them : with interest for the same by 
way of maintenance at the rate of £6 by the 
hundred to be computed from the day of the death 
of the survivor of the parents : " with benefit of 
survivorship to the survivors or survivor of such 
children if any of such children shall die before his, 
her, or their share or shares shall become payable 
nnmarried and without leaving issue as aforesaid, 
it being the true intent and meaning of these pre- 
sents that none of the children of the said intended 
marriage, who under the limitations herein con- 
tained shall become entitled to an estate in posses- 
sion in any part of the lands and premises hereby 
conveyed .... shall be entitled to any part of" 
the said sum. 

A son attained twenty-one and died in the life- 
time of his father : — Held, affirming the decision of 
the Court of Appeal in Ireland (13 L. R. Ir. 17), 
that there being no words indicating a clear in- 
tention to make the vesting of children's shares 
contingent on their surviving both parents, the rule 
laid down in Emperor v. Rolfe (1 Ves. Sen. 208) 
applied, and the son took a vested interest in his 
share on attaining twenty-one. Wakefield v. 
Maffet - 10 App. Cas. 422, 65 L. J. Ch. 4, 
[68 L. T. 169, 16 1. E. Ir. 218 (H. L., Ir.) 

6. " Without Tiavlng been married,'^ By 

a marriage settlement funds were vested in trustees 
for the intended wife and husband successively, for 
their lives, and after their deaths for the children 
of the marriage, as the husband and wife during 
their joint lives, or the survivor should appoint ; 
and, in default of appointment, for the children 
equally, or for one child if only one, the shares to 
vest in sons at twenty-one, and in daughters at 
twenty-one or marriage ; on failure of issue who 
should acquire a vested sliare as the wife should, 
notwithstanding her coverture, by deed or will ap- 
point : and in default of such appointment, and so far 
as the same should not extend, then as the husband 
should by deed or will appoint ; and In default of 
appointment by him, for such person or persons as, 
under the statutes for the distribution of the effects 
of intestates, would have become entitled thereto at 
the decease of the wife, if she had died possessed 
thereof intestate, and without having been married, 
with a power to the trustees after the death of 
the husband, or during his life, with his consent 
to advance one-half of the respective shares of the 



in. SETTLEMENT— CONSTEUCTION—confci. 

sons towards placing them out in any business, 
employment, or advancement in the world. There 
were two children of the marriage who died in- 
fants. The wife survived the husband, married 
again, and had by her second marriage one son 
(the Plaintiff), and died intestate without making 
any appointment of the fund, leaving the second 
husband (her administrator) surviving : — Held, 
that the next of kin of the wife, excluding the 
Plaintiff, were entitled to the funds. 

Wilson v. Atkinson (33 Beav. 536, 4 D. J. & S. 
455) ; In re Ball's Trust (11 Ch. D. 270. 48 L. J. 
Ch. 279, 40 L. T. 880, 27 W. R. 409), and Upton 
V. Brown (12 Ch. D. 872, 48 L. J. Ch. 756, 41 L. T. 
340, 28 W. R. 38) reviewed and considered. Hard- 
man V. Maffett - - 13 L. B. Ir. 499 

Advowson — " Situate in parish of D." 

See Advowson. 2. 

IV.— SETTLEMENT.— EQUITY TO A SETTLE- 
MENT — Settlement of Wliole Fund.^ A husband 
entitled to leaseholds in right of his wife, deserted 
her and their children, and for eight years con- 
tributed nothing towards her or their support, ex- 
cept the rents of the leaseholds. During the deser- 
tion the leaseholds were sold by the wife for £250 
to a purchaser, who expended the greater part of 
the proceeds upon the maintenance of the wife and 
children. 

In an action by the husband against the wife 
and the purchaser to set aside the sale and recover 
the leaseholds or the proceeds : — 

Held, by Kay, J., that, under her equity to a 
settlement, the wife was entitled to have the entire 
proceeds of the sale secured to herself, and such 
proceeds having practically been expended for her 
benefit, the action must be dismissed with costs. 
BoxALL V. BoxALL - - 27 Ch. D. 220, 

[68 L. J. Ch. 888, 61 L. T. 771, 82 W. B. 896 

2. Wife's Real Estate— Sale by Wife— 

Non-concurrence of Husband — Fines and Re- 
coveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 91— 
Husband's Interest in Rents and Profits— Judica- 
ture Act, 1873, s. 25, sub-s. 11. J An order in the 
usual form obtained under sect. 91 of the Fines and 
Recoveries Act, 1833, by a married woman, em- 
powering her to dispose of her real estate without 
the concurrence of her husband, does not deprive 
him of the common law rights which he acquired 
in the property by reason of the coverture. 

Where, therefore, under such an order, a married 
woman sold and conveyed all her estate and interest 
in real estate, her husband refusing to join : — 

Held, by North, J., that the husband's common 
law right to the rents during the coverture remained 
unaffected by the wife's alienation, but that (she 
asserting her equity to a settlement) he was bound, 
whether his estate was legal or equitable, to pro- 
vide for her out of the rents ; and, under the 
circumstances, the whole of the rents were settled 
upon her. Fowke v. Draycott 29 Ch. D. 996, 
[64 L. J. Ch. 977, 62 L. T. 890, 88 W. B. 701 
v.— SETTLEMENT— FOBFEITUBE CLAUSE— 
Insolvency — Bankruptcy Act, 1869, s. 126 — Com- 
position.'] Presentation by a firm of a petition for 
liquidation under the Bankruptcy Act, 1869, fol- 
lowed by acceptance by the creditors of a composi- 
tion, operates as a forfeiture of an interest limited 
in 1862 to the use of A., who was a member of the 
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Y. SETTLEMENT— FOBFEITUBE CLATT8E— 

continued. 

firm, during his life, " or until he should be out- 
lawed or declared bankrupt, or become an insolvent 
within the meaning of some Act of Parliament for 
the relief of insolvent debtors." Nixon v. Verry 
[29 Ch. D. 196, 54 L. J. Ch. 736, 63 L. T. 18, 

[88 W. B. 688 



2. Life Estate — Bankruptcy — Discharge 

of Bankrupt — Re-assignment of Estate."] Under 
the trusts of a marriage settlement a life interest 
in property brought into settlement by the wife 
was given, after her death, to the husband, but the 
trust in his favour was to cease in the event of his 
bankruptcy or liquidation, and there was a gift over 
on that event. In August, 1881, he filed a liquida- 
tion petition under which, in October, 1881, a 
trustee of his property was appointed. In January, 
1883, he obtained a discharge. In April, 1884, 
the wife died. In March, 1885, the trustee assigned 
for value to the debtor all the property belonging 
to him at the conunencement of the liquidation and 
devolving on him subsequently, up to the date of 
the discharge, other than that which had been 
already received by the trustee. The liquidation 
was never formally closed, but the trustee had 
never made any claim to the income* of the settled 
fund : — 

Held, by Pearson, J., that, inasmuch as, before 
the re-assignment by the trustee to the debtor, 
income had become due to him, which, but for the 
forfeiture clause, the trustee might have received, 
the forfeiture had taken effect. 

White V. Chitty (Law Rep. 1 Eq. 372, 14 W. R. 
366), Llmjd v. Llmjd (Law Rep. 2 Eq. 722), and 
Ancma v. WaddeU (10 Ch. D. 157, 27 W. R. 186), 
distinguished. Robertson v. Richardson 

[30 Ch. D. 628, 88 W. B. 897 



8. 



lAfe interest — Forfeiture on alienation 



— Subsequent settlement of life interest] L. was 
entitled under a voluntary settlement to a life 
interest in one-fourth part of certain funds, with 
remainder to his children who should attain twenty- 
one, or die under that age leaving issue, with re- 
mainder over. The settlement contained a proviso 
for the determination of his life interest, and the ac- 
celeration of the subsequent remainders, if he should 
alien, dispose of, mortgage, charge, or in anywise 
incumber his life interest, or if by reason of his 
bankruptcy, insolvency, or otherwise the income of 
the funds could be no longer personally enjoyed by 
him, but would, but for that proviso, become vested 
in, or payable to, any person or persons other than 
him. 

By a subsequent settlement made on his marriage, 
L., amongst other property, assigned to trustees the 
share to which he was entitled under the former 
settlement, upon trust to continue the trust funds 
in their then present investments, or upon the 
written request of L., and after his death upon such 
request, or at such discretion as therein mentioned, 
to sell the same, and pay the income of the pro- 
ceeds to L. during his life, and after his death, to 
his wife during her life, with remainder for the 
issue of the marriage as L. and his wife jointly, or 
the survivor, should appoint, and in default for all 
the children of the marriage, in equal shares, sons 
at twenty-one, daughters at twenty-one or marriage, 
and in default of such issue for L. absolutely. 



Y. SETTLEXENT— FOBFEITUBE CLATT8E— 

continued. 

The question arose whether the marriage settle- 
ment produced a forfeiture of L.'s life interest 
under the voluntary settlement. 

Held, by Kay, J., that no such forfeiture was 
produced, for the assignment contemplated by the 
forfeiture clause was one by reason of which the 
income of L.'s share would become payable to some 
person other than him, whereas by the marriage 
settlement the life interest was assigned to trustees 
for his benefit. Lockwood v. Sikes 51 L. T. 562 

4. Settlement of Real Estate for Life and 

in Remainder — Insolvency in New South Wales — 
Bankruptcy Act, 1869 (32 & 33 Vict. c. 71), 8. 74.] 
In 1838 a settlement of real estate in England was 
made, and thereby the trustees were to pay the 
rents and profits to S. L. for life or until he should 
commit an act of bankruptcy, or commit any act, 
or any event should occur, whereby the rents, if 
settled absolutely upon or in trust for him, should 
be forfeited to or become vested in any other person 
whomsoever, and there was a gift over upon the 
happening of any such event. S. L. in 1875 was 
residing in New South Wales, and was adjudged 
insolvent by the Court of the colony, the Act of the 
colony vesting all property of the insolvent 
" wheresoever the same might be known or found** 
in the commissioner therein mentioned. On sum- 
mons taken out by S. L. under the Settled Land 
Act of 1882, to have trustees appointed : — 

Held, by Kay, J., that in consequence of the in- 
solvency in New South Wales, the property had 
become forfeited and had gone over to those in re- 
mainder. Re Levy's Trusts 80 Ch. D. 119, 
[54 L. J, Ch. 968, 58 L. T. 200, 83 W. B. 895 

VI. SETTLEMENT — INVESTMENTS — Invegt- 
ment of Personal Estate to cultivate Real Estate.'] 
The trustees of real and residuary personal estate 
devised and bequeathed in trust for A. for life, with 
remainder to his children, who were infants (there 
being no investment clause in the will), were au- 
thorized to advance to the tenant for life part of the 
residuary personal estate for the purpose of stock- 
ing and cultivating a farm forming part of the real 
estate, on evidence that the outlay would be to the 
advantage of the infant remaindermen. Re House- 
hold. Household v. Household 27 Ch. D. 558, 

[54 L. J. Ch. 157, 51 L. T. 819 



Unauthorized — Trustee's costs. 

See Trustee — Costs and Charges. 



3. 



Vn. SETTLEMENT — MANAGEMENT — iS^e^fe- 

ment of Business on Trust for Successive Tenants for 
Life — Loss during First Tenancy for Life — Profit 
during Second Tenancy for Life — Apportionment of 
Loss between Persons interested.] In. an action to 
execute the trusts of a settlement, by which {inter 
alia) a business was assigned to trustees on trust for 
successive tenants for life and remaindermen, a re- 
ceiver and manager was appointed to carry on the 
business. During the life of the first tenant for life 
the business was carried on by the receiver at a loss ; 
during the life of the second tenant for life profits 
were earned : — 

Held, by Pearson, J., that the loss must be made 

good out of the subsequent profits, and not out of 

capital. Upton v. Brown 26 Ch. D. 588, 

[54 L. J. Ch. 614, 51 L. T. 591, 32 W. B. 679 
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Vn. BETTLEKERT— HAHAOEHEIIT—conr, 

2. WtJidfallg— Larch Treee— Tenant for 

Li/e,'] An estate which iUimprised larch plantations 
was settled as personalty by the medinmof trustees 
for sale. The trustees had power to pa/ all out- 
goinga, and to determine what part of the property 
n-aa corpus and what incotne. A large aumber 
of trees were blown down by extraordinary gales, 
and the plantations were so much injured that it 
became necessary to clear and replant the grcond. 

The income froin the plantations was derived 
from thinaings, and varied considerably according 
to the age of the trees. The trees blown down were 
aboot thirty-five years old, and in ordinair course 
would have come to full maturity in fifteen or 
twenty years, and they would then have been cut 
down and the ground cleared and replanted. 

Held, that the proceoda of the sale of the larch 
trees blown down and felled by reason of the gales 
did not belong to the eqoitable tenant for life, but 
must be invested by the trustees. But the Court, 
baying regard to the average income which would , 
have been derived from the plantations if no gales 
had ocGurred, fixed an aanual sum U> be paid to the 
tenant for life out of the income, and, if necessaiy, . 
the capital of the invested fund ; subject to the right 
of the trustees to have recouisc to the fund in oraer 
to replant the plantations. Be Harrisok's Trdbte. 
Habbiboh v. HABB190N 28 Ch. 0. S20, 64 1. J. Oh. SB, 
[817 ; 62 L. T. 204, S3 W. H. 240 (C.A. ) 

S. Windfalls — Larch Trees Seal and 

Penmial Eslale-^Teiiant for Life.'] A testator 
devised estates upon which there were plantations 
oE larch trees. At the time of his death a great 
number of the larch trees had been more or less 
blown down by extraordinary gales. 

It was held bv Pearson, J. |28 Ch. D. 89, 
M L. J. Ch. 5, 33 W. H. 195), that as between the I 
devisees ftnd the executors of the testator the trees 
which had been blown down to such an extent that 
they could not grow as trees usually grow were 
severed and belonged to the executors, and that the 
trees which were merely lifted but would have to 
be cut for the proper cultivaliim of the plantations 



Tin. 8ETTIEHENT— FOWEBS — eonliitued. 
Leading powers under settlement and under 

Settled Land Act. 

See Settled Land Act. 15. 
IX. BTTTLEXETST—WALTDTIY— Belling asiiU— 
Miirepreieniatioa — Marriage — O. XXT.,r. 4.] The 
statement of claim in an action to set Bfide a mar- 
riage settlement alleged that, previous to the 
execution of the settlement made in contemplation 
of the marriage between the Plaintiff and the 
Defendant, the latter stated to him that her first 
husband had been divorced from her, and at her suit. 



byr< 



<nof h 



Bat. Aefd, by the Court of Appeal, in allowiug 
an appeal, that, having regard to the maxim " ouic- 
qaid pfanfafur soio, »i^o cedit," the principal ap- 
plicable was that if a tree was attached to tbe soil 
tt was real estate, and if severed, personalty; that 
the life and manner of growth of any particular 
tree was no test of its attachment to the soil, and 
that the degree of attachment or severance was a 

Sstion of Tact in the case of each particular tree. 
AlSBLIE. SWINBDRN V. AlSBI.lK 30 Ch. D.48fi, 

[33 W. B. 910 (C.A.) 
Vin. BETniEMEHT—POWEHS— Power 0/ Sale 
— Extinguiihmffnt — Distniailing Deed.} An estate 
was devised to uses to secure certain annuities, and , 
subject thereto ia strict settlement, with power for ' 
trustees to sell at the request of the tenant for life 
under the will. The estate was disentailed and re- 
settled (the existing life estate being postponed to 
certain charges and the powers of the will being ■ 
expressed to be kept alive) ; — 

Hdd, by Pearson, J., that the trustees for sale 

and the tenant for life could make a good title. 

fle Wbight'b TRTiaTEES AND Marshall BS Ch. D. 

[S3, M L. J. Ch. 60, 61 L. T. 781, 33 W. B. 304 



herself had n 
Plaintiff relying on such representations executed 
the setllemeat and married the Defendant : that 
such representations were entirely fake to the 
Defendant's knowledge, and that the divorce from 
her first husband had been obt^ned at his suit and 
by reason of her adultery. Held, affirming the 
decisim of Pearson, J. (53 L, J, Ch. 1014, 51 L. T, 
537, 32 W. E. 1016, 1881 Dig., col. 533), that the 
claim shewed no reasonable ground oE action, and 
must be struck out under O. xxv. r. 4. Jounbtos v. 
JOHHETOH - 62 L. T. 76, 33 V. B. 230 (0. A.) 
8ETIIEIIEIIT. 

See also Settleb Estates Acts, 

Settlbb Land Acts, 

Tbcbtke, 

Trustee Acts, 

Trusthe Relief Acts, 

Ante ■ nuptial parol agreement to settle — 

Partperformanc*. 

See HUBBAND AND WlFE— WiFe'B PbO- 
PEBTT. 2. 

Covenaot to pay sum of money duriog life 

or after death — Succession duty. 
See REvetiUE. 13. 

Election — Married Woman. 

See Election. 2, 3. 

Infant — Married woman — Joint tenancy — 

Severance. 

See Joint Tenant, 

Made abroad — Wife's separate property in 



- Protector of. 

See Tenant in Tail, 1. 

- Variation by Court. 

See Practice— DivoBCE. 11, 12. 
~ Void against creditors — 13 Eliz. c. 5. 
See Fraltjdlent Convbyaucb. 

- Void against purchasers — 27 Eljz, c, i. 

See Volvntaby Conveyance, 



SETEB8 — ConiinMsioTiers of — PresmpWon, 
Liabilily by, of Frontager to repair Sea Wall — 
Extraordinary violence of the Sea — jlc< of God — 
Seieers, Coimniui<mer» of. Order by, lo repair Sea 
Wall, Effect of— Land Drainage Act, 1861 f 24 &. 
15 Vict. c. 133, s. 33— Disjaalijieatiim of Commi's- 
iionera by reason of Jii(ere«i— 23 Ben. 8, c. 5 ; 13 
Elix. c. 9] The extent of the liability of a frontager 
to repair a seawall, whether arising by tennre, pre- 
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SB WEBS — conlintKd. 

scriptiOD, or custom, can onl j be ascertained by usage. 
—J. A. was s frontager in a level on the Essex shore 
of the Thames onder the jurisdictioD of Commis- 
sioDers of Sewers. An ancient sea wall protected 
the level against incnnione of the sea. There was 
evidence prorjag a prescriptive liability on the 
part of the frontagers in the level to maintain and 
repair this aea waB. A portion of the sea wall in 
front of J. A.'s land was destroyed bj an cxtrs- 
ordiaary storm and high tide. The wall was pre' 
vioosly in good repair, and in a proper condition to 
resist the ordinary action of the sea: — Hfld, on the 
authority of Eeighlfij't Case {10 Rep. 139) and R. 
V. CWmiMioners of Semeri for Someritt (8 T. K. 
312), that. ID the absence of evidence snlficient to 
shew that the prescriptive liability of the frontagers 
extended t« the repair of damage occasioned by 
extraordinary violence of the sea, J. A. was not 
liable to repair the damage thus occasioned to the 
wall at his own expense, but the expense of so 
doinz must fall on the whole of the level. Bv s. 
33 of the Land Drainage Act, ISGI (21 & 25 Vict, 
c. 133), it is provided that commissioners of sewers 
acting within their jurisdiction may. without the 
presentment of a jury, make any order in respect 
of the execution of any work, the levying of any 
rate, or doing any act which tbey might but for 
this section have made with such presentment, 
subject to a proviso that any person aggrieved by 
any such order may appeal therefrom to the quarter 
sessions. — Orders were made by the Commissioners 
of Sewers upon J. A. to execute repairs to the sea 
wall rendered necessary by the aforesaid extra- 
otdiDBry ab>na and high tide. Among the com- 
missioners making the orders were two persons who 
were interested in lands in the level, liable to be 
rated to a general rate. — Held, by the Queen's 
Bench Division (53 L. J. M. C. 113. 51 L, T. 227, 
48 J. P. 789, 188* Dig., col. 451), that these 
orders had by virtue of the above-mentioned section 
the same effect as if made on the presentment of a 
jury, and that therefore so long as they stood they 
bad the effect of adjudications against J. A., 
rendering him liable to do such repairs to the wall : 
—But held also, by the Queen's Bench Division 
and the Coort of Appeal, that such orders must be 
quashed on certiorari on the ground that two of the 
commissioners making them were inletested parties. 
Reo. v. Couhiss: oners of Sewerb for Eeaex 
(FOBBINO Level) 14 Q. B. D. SSI, Si I. J. M. G. 89, 
[52 L. T. 5B7, 3S W. B. 650, IB J. F, 401 (C. A.) 
Access t«, Right of — Injuriously aSectiag — 

Bee Lands Clauses Act. 4. 

CommiasioneiB of — Power to take land. 

See Metropolis. 1. 

Expenses of, laid in distumpiked road — Ad- 
See Metuopolis. 3. 

Power tfl make branch drains to. 

See Metropolis. 7. 

Public Health Acts. 

Ste PcBLic Health Acts. 3, 5, 15, 16. 

8HABES. 

See CoMPAsv — Shahes. 

8HEBITF — Action agaiaef.'] A sheriff is not liable 

for damage to goods which he has seized under a 



BHE2IT7 — con finned. 

fi./a. caused by a mob breaking in and injuring the 
goods, if he has used reasonable care and diligence 
in protecting them. 

SemMe, if a sheriff is let into possession of goods 
of which a receiver, appointed by the Coi^ of 
Bankruptcy, is already in possession, he will not be 
liable in damages for not protecting the goods 
against third parties. Willis, Wdidbb & Oe. v. 
CoMBB - - - - 1 C. 4 E. 868 

2. Fien /aeiaa—Feei—Sal: under fi./a. 

pattiaHy abortive — Fart oniy of goods taken in 
exeeuiion mid before bankruptcy — Bemoval to 
puMic galerooraa — Kxpeniei of remorol and hire of 
saierooins.] A writ oifi.fa. for £283 was delivered to 
a sheriff, under which he seized several mneical 
iostrumeDts at the warehouse of P., the execution 
debtor, who was a pianoforte seller; and, without 
receiving any directions from either P. or the 
execution creditor, but, acting on his own responsi- 
bility, the sheriff, without, as the court considered, 
sufficient grounds for so doing, removed the goods 
from P.'s premises to a sale mart sitviate close by, 
where a siriall part of them was sold by auction for 
£02, and in consequence of the insufficient bidding 
the sale of the remainder was adjourned. P. was 
adjudicated a bankrupt before the day to which 
the sale stood adjonmed. The sheriff cl&imed, as 
against P.'s assignees in bankruptcy, to retain out 
of the proceeds of the sale in his hands, fees on the 
entire sum for which the execution was issued, 
together with the expenses of removing the goods 
I to the sale mart, and the hire of the mart : — BM, 
, that the sheriff was only entitled to retain fees on 
the amount actually levied, and that the residue of 
his clwm must be disallowed. 

SembU, that the sheriff acted improvidently in 
removing the goods for sale from P.'s establishment 
without his assent, or other sufficient grounds. Be 
PuRCELL - - - - IS L. It It. 489 

8. Interpleader by Slierif—Fi. fa.— Order 

T.rii., r. 1 (b) — Proceeds or Folue of Goods taken 
in En^eetUioH — Money paid to Sheriff under Proleit 
— Trespatt on Iiand of Person other than E^cecatioa 
Debtor — Protection to Sheriff agaimt aeOon for 
I IVfspoai.] Where the sheriff seized goods under a 
I ji. fit. and a person other than the person against 
I whom the process issued claimed the goods and 
j paid out the sheriff under protest : — -Held, that the 
money so paid to the sheriff under protest was the 
I proceeds of goods taken in execution wiUiin the 
I meaning of Order lvil rule 1 (j>), and that there- 
, fore the sheriff was entitled to interplead in respect 
thereof. — By the Court, — Where the sheriff in the 
execution of a ft. fa. enters the premises of a person 
^ other than the execution debtor and there seizes 
: goods, believing erroneously that such goods belong 
I to the esecntion debtor, the sheriff may, upon inter- 

E leader proceedings, be proteclcd agamst an action 
ir trespass to the land as well as against an action 
for seizure of the goods, if no substantial grievance 
' has been done to the person whose premises are 
; wrongfully entered.— ffoJiier v. Laarie (3 C. B. 
j 331) discussed, and Winter v. Sarlholomew (11 Ex. 
704 ; 25 L. J. (Ex.) G2) approved. Smith t. 
Ckitchfield and Jennbr 14 Q. B. D. 873, 

[64 L. X Q. B. 366, 83 W. B. 920 (0. A.) 

! 1. Sale by—Exeeution Creditora—Writi <4 

I fi. fa. for mare and for leu than £20—Saie— 
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SSESJFT-— continued. 

Notice to Sheriff of Bankruptcy Petition — Title of 
Trustee— Bankruptcy Act, 1883, m. 45,46.] Where 
the sheriff sells under an execution for more than 
£20, and within fourteen days afterwards receives 
notice of a bankruptcy petition, the effect of s. 46, 
sub-s. 2, of the Bankruptcy Act, 1883, is not to 
render the sale absolutely void, but to deprive the 
execution creditor of the fruits of the sale, and to 
transfer them to the trustee in the bankruptcy for 
the benefit of the general body of the creditors. — 
Where, therefore, a sheriff is in possession under 
sevffl^ writs, some for more and some for less than 
£20, and proceeds to sell, the writs are payable in 
order of priority so long as there are funds to pay ; 
but if he receives notice of a bankruptcy petition 
within fourteen days after the sale, only those writs 
are entitled to be paid which are for less than £20, 
and which would have been paid had not bankruptcy 
supervened. Ex parte Crossthwaite (or Cbos* 
thwaite). Re Pearce . . 14 Q.B.D. 936, 

[54 L. J. 0. B. 316, 52 L. T. 518, 33 W. B. 614 

5. Sale under Execution — Notice to Sheriff 

of Bankruptcy Petition against (yr by Debtor — 
Bankruptcy Act, 1883 (46 & 47 Vict c. 52), 88. 46 
(2), 168.] The notice of a bankruptcy petition 
mentioned in sub-s. 2 of s. 46 of the Bankruptcy 
Act, 1883, must be served on the sheriff or his 
recognised agent (such as the under-sheriff), for the 
purpose of receiving such notices : it is not sufficient 
to sen^e it upon an ordinary bailiff or man in 
possession. — ^The effect of the provision of s. 168 
that "sheriff includes any officer charged with the 
execution of a writ or other process," is to bring 
within s. 46 oflScers of inferior courts who discharge 
for those courts duties similar to those which the 
sheriff discharges for the High Court. — On F., the 
serjeant-at-mace of the Mayor's Court of London, 
proceeding to execute a warrant issued to enforce a 
judgment for more than £20, obtained in that 
court, he found H., an ofl&cer of the sheriffs of 
London, in possession of the goods of the debtor 
under a writ issued by the Queen's Bench Division, 
and thereupon, in accordance with the usual prac- 
tice, he delivered the warrant to H. for execution, 
H. sold the goods, and out of the proceeds paid the 
amount of the warrant to F. The next day notice 
was served on H. of a bankruptcy petition having 
been presented against the debtor on which he was 
afterwards adjudged bankrupt. No notice of the 
petition was served on F. : — Held, by Cave, J., that, 
by virtue of s. 168, H. must under the circumstances 
be deemed to be " the sheriff " for the purposes of 
s. 46, sub-sec. 2 ; and that therefore the trustee in 
the bankruptcy was, as against the execution cre- 
ditor, entitled to the money. — Held, by the Court 
of Appeal, that, even if an effectual notice could 
ever have been served on H., a notice served on him 
after he had handed over the money to F. and his 
agency for F. had thus been determined, was in- 
effectual, and that consequently the execution cre- 
ditor was entitled to the proceeds of sale. Ex 
parte Warren. Ex parte Nichols. Re Holland 
[15 a. B. D. 48, 54 L. J. Q. B. 320, 58 L. T. 68, 

[33 W. E. 459, 572 (C.A.) 

• Interpleader. 

See Practice— Interpleader. 



Notice to, of bankruptcy petition. 
See Bankruptcy— Petition. 
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SHIP :— 

I. Bill op Lading. 
II. Bottomry. 
HI. Charterparty. 
IV. Collision. 
V. Demurrage. 
VI. Freight. 
Vn. General Average. 
• Vin. Harbour Commissioners. 

IX. Master. 
X. Merchant Shipping Acts. 

XI. Necessaries. 

XII. Owners. 
Xni. Salvage. 
XIV. Wages. 

L SHIP— BILL OF LAHlSGt — Construction -^ 
Custom.^ A bUl of lading stipulated (inter alia) 
that the merchandise shipped thereunder was to be 
received on the quay at London, and delivered 
therefrom by the person appointed by the steam- 
ship's agents, &c., the merchandise to be received 
and delivered " according to the customs and wages 
of the respective ports." 

A custom was proved with regard to grain 
cargoes coming to London, that if the merchant 
does not demand delivery of the grain within 
twenty-four hours after the ship's arrival, the ship 
is entitled to discharge the goods on the quay. The 
merchant did not demand delivery of the cargo 
within the twenty-four hours, and it was landed on 
the quay. Heldf by Huddleston, B., that, notwith- 
standing the custom, the shipowners were bound 
to pay the expenses incurred in weighing out the 
cargo, and the quay rates. Aste, Son, and Ker- 
OHEVAL V. Stumore, Weston AND Co. 1 G. ft E. 319 

[N. B. — The Court of Appeal reversed the above 
decision, holding that the custom was not inconsis- 
tent with the terms of the bill of lading, ib. p. 321.] 

2. Construction — ** Extra Steamer."'] A 

company owned a line of steamers called the 
" Monarch Line," running between New York and 
London. A. was in the habit of shipping goods on 
steamers running on this line. A. shipped goods 
on a steamer at New York, and received a bill of 
lading made out in the ordinary form given by the 
company for goods shipped on their steamers, save 
that it had the words " extra steamer," added after 
the words "Monarch Line of Steamships." At 
London an overside release for the goods was signed 
and given by the company's agent to A., and the 
freight received by them from A. 

Held, in an action by A. gainst the company for 
non-delivery of the goods, that the companv were 
estopped from saying that the contract of shipment 
was not made with them. Herman v. Royal 
Exchange Shipping Co. - 1 G. ft E. 413 



3. Exception of Jettison and Stranding — 

Heck cargo earned at shipowner's risk — Liability 
for jettison — Evidence of trade usage.'] Certain 
bales of cotton were shipped on board the defendant's 
steamship under bills of lading which, among other 
risks, excepted jettison and stranding. Some of 
the bales were stowed on deck, and on the ship 
taking the ground they were jettisoned. It was 
admitted that the jettison was proper, and that 
there was a frequent practice to carry cotton on 

P 2 
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L BHIF— BILL 07 LAHUtO— continued. | 

deck at Bhipowner's risk; — Held, that the defen- 
dants had failed to piove such an universal practice 
that the plaintiffs nrnst be taken to have been 
aware of it; and therefore that, it not being an 
implied term of the contract that the cotton might 
be stowed on deck, the defendants were liable 
under the bill of lading (or their failure to deliver. 
Nevtall v. Royal Exchakce Sbippino Co, 

[33 W. B. S42, 868 (aA.) 

4. Indoraee of Sill of Lading — '■ Paanng 

of Frtmerty " in Goodi dipped — Indorsement by 
viay o/Pledge—BilU of Lading Act (18 &19 Vict, 
e. 111, s. I.l The mere indorsement and delivery 
of a bill of lading bj way of pledge for a loan does 
not pass " the property in the goods " to the indorsee, 
BO as to transfer to him all liabilities in respect of 
the goods within the meaning of the Bills of Lading 
Art{18&19Vict. c. Ill), s, 1, 

Goods were shipped to aforeignport nnderbillsof 
lading making the goods deliverable to the shipper 
or assigns. After the goods had arrived and been 
warehoused the shipper indorsed the bills of lading 
ID blank and depceited them with tlie indorsees as 
secnrity for a loan. The indorsees never took 
possession of or dealt with the goods. 

S^d, reversing the judgment of the Court of 
Appeal (13 Q. B. D. 150, 53 L. J. Q. B. 399, 51 L. 
T. 453, 33 W. R. 740, 5 Asp. M. C. 298, 1884 Dig. 
col, 456), and restoring the judgment of Field, J. 
(10 Q. B, D., 363,52 L. J. Q.B. 428, 48 L. T.705, 
31 W. B. 796, 5 Asp, M. C. 79, 1883 Dig., col. 387), 
that " the property " in the goods did not " pass " 
to the indoisecs within the meaning of the Bills of 
Lading Act so as to miike them liable in an action 
by the shipowner for the freight. Sewell v. Bch- 
siCK 10 App. Cm. 74, 64 I. J. Q. B, 1B6, 
[52 L. T. 446, 38 W. B. 461, fi A(p. K. C. 376 
(H. L,, S.) 
Exceptions — " Dangers and Accidents of the 

See Ship— Salvage. 3. 



n, SKa~BOTtOKB.Y—Necesiity— Reference to 

Eegittrar and MerchanU^ To constitute a valid 
bottomry bond the money must be reqnired for the 
necessities of the ship, and the authority of the 
master %o borrow money on bottomry is based on 
such necessity. Reasonable inquiries by a lender 
may be evidence of his bona fides, but will not 
make a bond valid in respect of the several items 
for which it is given to the full eitent of such items 
nnless they are actually and entirely necessary : — 
Keld, therefore, by the Court of Appeal; that the 
decision of Butt, J. (9 P. D. 102, 53 L. J. P. 4i, 
51 L. T. 268, 32 W. K. 799, 5 Asp. M. C. 284), was 
right, whereby he upheld the finding of the re- 
gistrar and merchants who reduced the amount 
eyable under a bond given by the master to a 
uker at St. Michaels, in respect of the charges 
for goods supplied, commissions, and premiums. 
The " PrJBce of Saxe Cobarg " (3 Moo, P. C. 1) ex- 
plained. The " PoNTiDA " - 9 P. D. 177, 
m I.. J. P. 78, Gl L. T. M9, 33 W. B. 3B, 
[5 Aip. K. C. 330 (CA.) 



ni. BHIP— CHAETEEPAETy— BiH of Lading— 
Frei/jhf — Ineorporalion of Conditunu of Charter' 
party in Bill of Lading — Lien.'] A charterparty 
contained a stipulation in the usual form for pay- 
ment of freight at the rate of £1 lis. Sd. per t«n ; 
it also contained a clause that the shipowner ehoald 
have "an absolute lien on the cargo for freight, 
dead freight, demurrage, lighterage at port of dis- 
charge, and average ;" and a further clause that the 
captain was to sign bills of lading at any rate of 
freight ; " but should the tot&l freight as per bills 
of lading be under the amount ^imated to he 
earned by this charter, the captain to demand pay- 
ment of any difference in advance." Certain goodl 
were put on board the chartered ship, and were 
made deliverable to the plaintiSs (who were not 
the charterers) by a bJl of lading, whereby freight 
was made payable at 22b. 6d. per ton ; the bill of 
lading contained also a chinse, whereby it was pro- 
vided that extra expenses should be borne by the 
receivers and " other conditions as per charterparty." 
Upon the arrival of the ship at the port of discharge 
the defendant, who was the shipowner, claimed 
and compelled payment of freight at the rate 
mentioned in the charterparty. The plaintiffs 
having sued to recover back the difference between 
(he freight as specified in the charterparty and the 
freight as specified in the bill of lading : — Held, 
that the bill of lading did not incorporate the stipu- 
lation in the chart^arty as to the payment of 
freight, that no right of lien existed for the freight 
mentioned in the charterparty, and that the plwn- 
tiffs were entitled to delivery of the goods npoo 
payment of the freirfit specified in the bill of 
lading. Gahuneb v. Tbechhamk U 0. B. fi. 1S4, 
[B4 I. J. a B, EIG, 53 L. T. BIS (O.A.) 
3. Comtmclion — Cancellation,'] A charter- 
party provided, that should the steamer not be 
ready to load on or before the 31st May, 1882, 
the charterer should have the option of cancelling 
(he charter. On that day the vessel had discharged 
two holds only of its outward cargo, and was not 
completely discharged tilt the middle of the i<A- 
lowing day : Betd, that the charterers were en- 
titled to cancel the charter. Groves, Maclkak 

ABD Co. B. VOIKAST - - 1 C. ft E. SOD 

8. Conttntction—FTeigM—" Fort "—Final 

tailing of Ship from la«l Fort.] The word " port " 
in a charteipsJty is to be unde[«t«od in its pi^inUr, 
or business, or commercial sense ; it does not in snch 
a document necessarily mean the port aa defined 
for revenue or pilotage purposes.— Tests for deter- 
raining the business meaning of the word "port" 
considered. — A charterparty provided that a ship 
should load a cargo of coals at Cardiff, and tlien 
proceed to Bombay, the freight to be paid two-thirds, 
in cash " ten days after the fi"«l sailing of the 
vessel from her last port in Groat Britain, and the 
reminder in cash on delivery of the cargo. 
The ship loaded the coals in the Bute Docks, at 
Cardiff, and, having cleared at the Custom House, 
started on her voyage to Bombay. She proceeded 
down the artificial channel leading from the docks 
to the River TaS, and, when abcmt 300 yards be- 
yond the junction of the channel with the river, 
she came into collision with a steamer, and was so 
much injured that she was compelled to return the 
next day to the docks for repairs : — Held, that at 
the time of the collision the ship wa£ not outside 
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HL 8EIP—CHABTEBFABTT— confi'niieil. 
the Umits of the port, in the popular, business, or 
commercial sense of Ihs word ; that, cooseqaently 
she had not finally Bailed from her last port ; and 
that no freight was payable. " Gamstos " Sailino- 
BHiF Co. c. HicKiE - 16 ft. B. D. 680 (C.A.) 

4. Coxitruelion — Freight pnyabU in ad- 

wiTice— " Steamer last or not hst " — Negligenee.'] I 
Held, by Dcnman, J., a stipulation in a charter- : 
party that four-JifthB of the freight should he paid , 
in advance — " Steamer lost or not lost" does not 
prevent the charterer from recovering that amount 
as damages from the shipowner upon a loss of the 
vessel owing to negligence. Great Isdias Pexis- , 
ecLAB Railway Co. v. TufiKnuLL S3 L. T. 326, 
[33 W. B. 874 

5. ConllTtKtioji — Freigltl.'] A charter- | 

party provided that the hire of avesselshonld com- , 
mence at noon of a cert^D day, and freight was 
payable at so much per calendar month ; and " at 
and after the same rates for any part of the month," 
mitil her delivery to owners. On the day the | 
luring t«rmmated she was delivered to her owners 
»t 5.30 P.M.:— lieid, that the charterers were 
liable for freight for the whole day, commencing 
at noon on the day of her delivery. An'OIBR v. 
Stbwart - - - - 1 C ft E. SET 

8. ConrfruedoB nf— Ready Quay Berth at 

ordered by charterer — Demurraije.'] By a charter- 
paity it was ^reed that tbe Plaintiff's vessel after 
loading a certain cargo should proceed " to London 
or Tyne dock to such ready quay berth as ordered 
by the charterers," " demurrage to be at the rate of 
^^0 per running day," in no case unless in berth 
before noon were the lay days to count before the 
day following that on which tbe vessel was in berth, 
and tbe captain or owners were to have an absolute 
lieu on the cargo for all freight and demurrage in 
respect thereof. — The vessel was ordered by the 
charterer to a certain London dock, but when the 
vessel arrived at such dock there was no quay berth 
ready for her, and she was consequently detained 
one day beyond tlie time required for discharging 
her had she bean able to have got alongside a qnay 
berth on her arrival in tbe dock -.—Held, on the 
construction of this charterpartj, that the charterers 
were bound to name such quay berth as was ready, 
and that for the detention caused by the charterers 
neglecting to do so the Plaintiffs were entitled to a 
lien on the cargo for demurrage, the damage for 
the detention being sufKciently in the nature of 
demurrage to come within the demurrage clause. 
Habbis AMD Dixon v. Marcus Jacobs and Co. 

[IS a B. D. 217, M L. J. Q. B. 482 (C.A.) 

7. " Excepted Dangers " — Option to cancel 

for non-arrival at Loading Port!] By a charter- 
party of a steamship it was agreed that she should 
go to "three safe loading places" between two 
Dtuned ports, and there load from tbe charterers a 
cargo of oranges, and, being so loaded, proceed to 
London . . . and deliver the same pursuant to bills 
of lading . , . (the act of God . . . and all dangers 
of the seas, rivers, and steam navigation of what 
nature and kind soever during the siud voyage 
always excepted), and the charterers thereby pro- 
mised to load the cargo, and stipulated, after a 
provision for working and lay days, that " should 
tbe steamer not be arrived at first loading port free 
of pratiqne and ready to load on or before the 



m. 8EIF— CHABIZBFABTY— Roitfj'nued. 
Iflth of December next, charterers have the option 
of cancelling or confirming this charterparty." — - 
By dangers of the seas, the steamer, although 
arrived at the first loading port, was not free of 
pratique and ready to load on the 15th of December, 
and the charterers therefore cancelled the charter- 
party. — At the trial of an action against them for 
not loading the cargo, the judge left to the jury 
the disputed question whether the port was a " safe 
loading place, but being asked by them for his 
opinion thereon, gave it, and they fomid in the 
dfimiative ; — Heid, by Coleridge, C.J., Mathew 
and Smith, JJ., (1) that this expression of opinion 
was under the circumstances no misdirection; (2) 
that the excepted dangers clause applied only to 
the voyage, and not to the clause givrag the option 
to cancel the charterparty it the ship was not ready 
to load on tbe day fixed, and therefore the can- 
cellation was justified. S»ith v. Dakt and Sok 
[14 Q. B. Q. lOfi, 64 L. J. Q. B. 121, 62 L. T. 21S, 
[33 W. B. 466, S Asp. K. C. 360 

8. Lighter— Letting of, "witkoiU ritlf of 

craft.''"] Where a lighter was let out " without risk 
of craft," and the goods on board were damaged by 
sea n-ater :—iffU. that the owner of the nghter 
was not liable for the loss. Webster and Co. it. 
Bond and Storey - - 1 C. A E. 33B 

9. Negligent Navigation — Cargo in part 

saJneii — Payment of aidvige expentea by nnder- 
wrilers^HecoveTy by oiener of cargo of amount of 
Kspenses agaimt nhipowTtert.'] A cargo of lye was 
shipped by the Plamtiffs under a charterparty on 
board the Defendants' ship. Owing to the negli- 
gent navigation of the Defendants' servants, the ship 
waa cast ashore, and a large quantity of the rye was 
lost ; but a considerable quantity was saved bj the 
Salvage Association, who were employed by the 
underwriters of the cargo with the Defendants' 
assent. Tbe average statement was prepared, and- 
the sum assessed was agreed to by the Plaintiffs, 
and the Salvage Association were paid by the 
underwriters the expenses claimed by them. Tbe 
Plaintiffs brought their action to recover tbe 
amount of tbe salvage expenses so p^d by tbe 
underwriters. The Plaintiffs recovered a verdict 
for an amount to be settled out of court. The 

Suestion of law involved in the case was reserved 
>r further consideration. The Defendants con- 
tended that they were not liable because the Plaia- 

I tifis themselves had not paid the expenses, and the 
payment was nnder the circumstances voluntary. 

I HeM, by Huddleston, B., that the Plaintiffs 
were entiUed to recover the amount of the salvage 
expenses, as, without their being incurred, the 
remainder of the cargo could not have been sent to 
its destination, which was for the benefit of the 
Defendants, and that the payment was not, under 
the circumstances, voluntary. Scaramanoa v. 
Mabtin Mabquand and Co. - 82 L. T. 764 
Insurance of chartered freight — Duration of 

See Inscuance, Marine. S. 

Lay Days — Demurrage. 

See Ship — Deuurraqe. 
I IV. BHEP— C0LLI8IOM— Pamoftes— BoHi eMp» to 
blame^Breanh of contract — Charterparty — Bill 
I of lading — Damage to eargo.'} The Aimiiralty 
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IV. SHIP— COLLISIOK— ^-onf/nwe/Z. 

Court rule that in collision cases, where both ships 
are to blame, the damages are to be equally 
divided, does not apply to actions for breach of con- 
tract of carriage brought by owners of care^o against 
the carrying Miip to recover damages for loss of, or 
injury to, their goods, and hence the Plaintiffs in 
such actions are entitled to recover their full 
damages from the owners of the carrying ship. So 
held^ by Butt, J. BrnyFSs and Sons v. Persian 
Gulp Steamship Co. The "BrsiiinE*' 

[62 1. T. 740 

2. Bamafjca — Carrjo — Renhipment — Use 

of Damaged Cargo.'] Plaintiffs' cargo of coals on 
board the K. was damaged by a collision at C, the 
port of loading, and had to be unloaded. It was 
ultimately reshipped an'l carried on to B., and used 
by the Plaintiffs in smithies, though it was not 
purchased for this purpose. The shipowner was 
not willing to ship a fresh cargo except on fresh 
terms, and the Plaintiffs did not ascertain what those 
terms were. On a reference as to damages, in an 
action between the owners of the coal and the 
owners of the vessel with which the K. came into 
collision, the assistant registrar decided that the 
Plaintiffs were only entitled to recover the difference 
between the value of sound and damaged coal at 
the port of loading, and that if the value was that 
at the port of destination it must be taken to be 
the value of smithy coal. On objection to this 
report : — Held^ by Hannen, P., that the shipowner 
had a right to insist on carrying on the same cargo ; 
that it appearing that he had been willing to take 
a fresh cargo on fresh terms, it was the duty of the 
Plaintiffs to have ascertained what those terms were, 
so as to diminish the loss as much as possible, before 
comparing the loss on the damaged cargo at B., 
and that from the sale of it at C, and shipping a 
resh one : — Held, also, that the coal having been 
used for a particular purpose, was not a reason for 
estnnating its value at that of coal ordinarily used 
such purpose. The " Blenheim " 10 P. D. 167, 

[64 I. J. P. 81, S4 W. B. 164 

3. Damages — Commission for Bail — Sal- 

va^fe Action.] Commission paid for bail in a salvage 
action will not be allowed as part of the damages 
recoverable by the salved vessel in action of damage. 
The " British Commerce "" - 9 P. D. 128, 

[63 L. J. P. 72, 61 L. T. 604, 33 W. E. 200, 

[6 Aflp. M. C. 336 

4. Damages — Consequential Damage.] 

When a ship is damaged by collision and, on open- 
ing her up to effect the repairs rendered necessary 
by the collision, certain parts of her not injured by 
the collision are found to be rotten and to require 
renewing, the cost of such renewal cannot be 
charged to the collision damage, although such 
parts but for the opening up would have laisted for 
some years : — So held, by Hannen, P., and Butt, J. 
The "Princess" - - - 621. T. 932 



6. Damages — Tug and Tow — Joint Tort- 
feasors — Measure of Damages.] A schooner having 
come into collision with a tug and her tow, a 
damage action in rem was begun by the owners 
of the schooner against the tug to recover all the 
damages occasioned by the collision. After the 
collision the Plaintiffs received from the owners of 
the tow a sum of money, described in an agreement 
fmtered into between these parties as " an advance 



rV. SHIP— COllISIOIT— confinwed. 

on account of the damages to be recovered from " 
the tug. By the agieement it was agreed that the 
owners of the tow should give the Plaintiffs all 
information and assistance necessary to bring the 
action to a successful issue ; that if the schooner 
and the tug should both be held to blame, the 
Plaintiffs should repay any sum by which the money 
already paid exceeded the moiety of damages re- 
coverable against the tug ; and that, as a basis of the 
arrangement, it was understood that the schooner 
should be found blameless for the collision. The 
Court having found the tug alone to blame : — Held^ 
by BLannen, P.. that the above payment was not 
such a payment by the tow in satisfaction of the 
damages occasioned by the collision as amounted to 
a settlement in discharge of the action, and was 
consequently no bar to the action, and that, not- 
withstanding the advance paid by the tow, the 
Plaintiffs were entitled to recover from the De- 
fendants all the damages occasioned by the c<d- 
lision. 

It is not the duty of those in charge of a tow 
which is being towed with a long scope of hawser 
by night at sea, to direct the movements of the tug 
— the circumstances being different from towing by 
day in a river. The " Stormcock." 63 L, T. 68 



6. 



Danube Commission RuleSt R. 34, c. 2 



— Negligence.] Under Rule 34, c. 2, of the Danube 
Commission Rules, vessels going down the Danube 
should keep to the right bank. 

Where a vessel going down the Danube, when 
there was a fog and approaching night, went to 
the left bank, held, that according to the true 
construction of the rale, that was neglect of duty ; 
and that such negligence was the cause of a col- 
lision which occurred with a vessel coming up, 
although the absence of lights on the latter ves^ 
might have paiily contributed to the accident. 
RrssiAN ss. " Yoi'RRi " V. British ss. '* Spearman," 
Matwief v. Whytock - 10 App. Cac. 276i 

[63 L. T. 29 (P.O.) 



7. 



Humher Rules — Stern Light — Com- 



pulsory Pilotage— 2b & 26 Vict. c. 63, s. 32— 
36 & 37 Vict, c, 85, s. 17.1 The R. in charge of a 
tug was dropping stem foremost up the Humber 
with the tide, and was eventually brought athwart 
the tide to go into dock. The R. was exhibiting, 
in addition to the mast-head and side-lights, a 
white light frcm the main peak showing astem, 
which had been placed there by order of. the pilot 
who was by compulsion of law in charge of the B, 
The Rules*^or the Navigation of the River Humber, 
made by Order in Council in pursuance of 25 & 26 
Vict. c. 63, 8. 32, incorporate the Regulations for 
Preventing Collisions at Sea. The E. coming down, 
the Humber and the R. came into collision. At the 
hearing it was admitted that the E. was to blame : — 
Held, by Butt, J., that the R. was also to blame, for 
that as the Humber rules were within the purview 
of 36 & 37 Vict. c. 85, s. 17, there had heen, by the 
exhibition of a stern light, a breach of a statutory 
regulation, namely, of art. 2, which it was impos- 
sible to say might not have contributed to the 
collision, and there was no circumstance to make a 
departure from the regulation necessary : — heldj 
also, that the light having been exhibited by order 
of the pilot, did not exempt the owner of the R. 
from liability, as the master should not have peiv 
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mitted an infrinejement of the regulations. The | G. had been previously stopped, but the master did 
" RrpoN." 10 P. D. 66, 64 L. J. P. 66, 62 L. T. 438, j not reverse her engines till the red light of the S. was 

[33 W. B. 669, 6 Asp. M. C. 366 ' seen ; the vessels soon after came into collision : — 

8. Negligence, Evidence of^Steam Steer- \ ^^' J^J^V^^ w""^ ^ ^^"^^ H' '""^l^T^^ ^^1 

ing-Gear.-] A stSmship fitted with a patent steam J,^ «^ *^« Regulations for Preventing Collisions at 
steering-gear ran into a vessel at anchor in the . ^e^, becai^e as there was a probability of nsk of 
Tham^owmg to the steering-gear suddenly not i collision when the master of the C. saw the green 

- ^ - * -^ and white lights of the S. coming into line, he 




doing could be seen on examination. Large num- l^* Sailing Rules — Fog — lleguUitions for 

bers of the gears were in use on steamers. In an Preventing Collisions at Sen, art. 18.] A steamer 

action of damage i—Held, by Butt, J., first, that heard a whistle on her port bow in a dense fog, and 

the Defendants were not liable for damage caused it was repeated, shcT^ang that the vessel from which 

by the use of this apparatus without negligence ; it was sounded was approaching and was in her 

secondly, that the use of this apparatus on the vicinity i—Held, that under such circumstances it 

Thames, after it had acted wrongly on a previous is a general rule of conduct that there is a neces- 

occasion, was evidence of negligence, and that the sity to stop and reverse, and that she had disobeyed 

Defendants were liable for the damage caused art. 18 by not so doing. The " John MoIntvHb '' 

thereby. The « European " - 10 P. D. 99, [® ^' ^' 136, 63 L. J. P. 116, 61 L. T. 136, 

[64 L. J. P. 61, 62 L. T. 868, 33 W. B. 937 [83 W. E. 190 (C. A.) 

9. Sailing Mules — Regulations for Pre- ^^> Sailing Rules — Fog— Regulations for 

venting Collisi(ms at Sea, arts. 2 and 11.] A ship Preventing Collisions at Sea, arts. 13, 18.] A steam- 
showed a flare-up light to a steamer approaching on ship the D. in a dense fog off Ushant proceeding 
her starboard side : — Held, by Hannen, P., not an at slow speed heard a whistle about three points on 
infringement of arts. 2 and 11, as such light was ^e^ starboard bow, the whistle was repeated several 
not calculated in the circumstances to mislead the times and answered by the D. In about a quarter 
approaching vessel. The " Merchant Prince." ^^ an hour from the first sound of the whistle the 

[10 P. D. 139, 64 L. J. P. 79 steamship E. appeared about a length from the D. 

10. Sailing Rtdes-Traioler's Lights-Re- T^^^ ^''''"' starboM-d to port. The engines of 

guUUions fpr Preventing CoUisions at Sea, 1884, ^® D. were reversed full fpeed, but a coUision 




under way, unless required by other regulations to *^® \T?^ ^^ ^ blame, Jot she should have been 

carry the lights therein prescribed, applies to brought to as complete a standstill as possible, with - 

trawlers whilst engaged in trawling and in motion. ^^* ^1**'2^.''^* ^j ???^.' .? ' ""^^^^,11."^ 

Where a steamship, having come into collision ^f **^ ^}^ ^"* ^^^ ""^ ^Y ^^stle, and should have 

with a trawler which, in violation of the above a^so stopped and reversed sooner.-Per Brett, M.R. : 

regulations, was carrying a white masthead light ^'^^^'^ "J" ^^ " * moderate speed — m a river or 

in addition to side lights, and it appeared that those J^^^, channel - means that a vessel shall be 

on board the stoaj£ship had not seen the whito ^^°^S^* near^ to a stendstill, whether the whistle 

light, the Court refused to hold the trawler to blame ?i ^og-hom of ano^er vessel is h«ard or not, but in 

for the breach of the regulations, on the ground *?® °P®^ ^^^^^ article need not be so strictly con- 

that it could not possibly have contributed to the !*"\^^' "^^^ * whistle or fog-horn is heard.- 

coUision. The « Chusan " - - 63 L. T. 60 ^^^'^ *^* }^ ^ f^'^ ^ '* is perceived by those on 

a stoamer m a dense fog that a vessel is coimng 

!*• -— Sailing Rides— Regulations for Pre- substantially nearer, the steamer should stop and 

venting CoUisions at Sea, art. 13.] The term reverse.— fi^ewb^e, though art. 18 does not applv to 

"moderate speed" used in art. 13 of the Eegula- a sailing ship, yet she ought in similar circum- 

tions for Preventing Collisions at Sea is a relative stances, to take off sail so as to come to as com- 

term, depending upon the circumstances.— When a pleto a standstill as possible, without getting out of 

saUing ship was going m a dense fog at a speed command. The " Dordogne" - 10 P. D. 6, 

greater thau was enough to keep her under control : [54 L. J. P. 29, 61 L. T. 660, 34 W.B. 360. 6 Asp. 

— Held, that she had infringed art 13. The [M.C. 828 (C.A.) 

"Beta." The " Peter Graham " 9 P. D. 134, tR on- j> 1 t> i *• rn 

rai I. T lii4 q^ w -R iftorr a ^ ^^' SaUmg Rules— Regulations for Pre- 

LOl h. T. 104, 33 W. &. 180 (C. A.) ^^^ting Collisions at Sea— Arts. 16, 18, 22.] The 

12. Sailing Rules — Probability of Risk — A. and B. were crossing within the meaning of art. 

Regulations for Preventing CoUisions at Sea^ art. 16, and it was the duty of the A. to keep out of the 

18.] The S. and the C. were approaching each other way of the B., but she did not do so. The B. 

at night on opposite courses, so as to pass starboard when from a quarter to half a mile distant 

to starboard. The master of the C. saw the green slackened her speed and continued with slackened 

and white lights of the S., somewhat more than a speed to within 300 yards of the A., and then 

quarter of a mile distant, coming into line. This stopped and reversed', but not in time to pre- 

indicated a probability that the S. was porting, vent a collision : — Hdd, reversing the decision 

•which would cause a risk of collision ; soon after the of Butt, J. (9 P. D. 4, 49 L. T. 748, 32 W. R. (548, 

red light of the S. was seen. The engines of the 5 Asp. M. C. 193), that the B. must be held, for 
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not Gtapping and reversing sooner, to blame as well 
as the A. Arte. IG sod 18 are intended to be ap- 
plicable according to the circumstimces as Ihej 
would present themselveG to tbe mind of a prudent 
sailor, and come into furce before the risk of colli- 
sion is fixed and determined. — Held, also, that the 
■word " course," in art. 22 refers to the direction of ! 
the lesBsl's head and not to her speed. — Per Bretf, 
M.K. If the Judge of the Court helow differs from 
his assessors, he is bound to decide in accordance 
with his own opinion. The ■' Bervl " 9 P. D. 187, 
[63 L. J. P. 76, 61 I. T. 664, 33 W. B. 191, 
[GAqi. II.C.32tl.C.A.) 

IB. Sailing Bate* — "JVorroio ChaniteV 

^—Falmotttit Harbour — Begnlationi for Prevetiling 
Colliiioni at Sea, 1880, art. 21.] The aboi-e article, 
which provides for steamships entering " narrow 
channels,'' applies to a steamship entering and 
passing up Falmouth Harbour, and if a steamship 
going into that harbour keeps to the side of the 
channel which lies on ber port hand, she violates 
the regulations. The " Clvdach " 51 1. T. 68B, 
[6 Aip. K. C, 336 

17. Thames Suks. No. 23—Onilriiuton/ 

Negligeuce.^ Rule 23 of the Thames Rules is not 
confined to the seaward side of '■ a line drawn from 
Blackwall Point to Bow Creek." 

The order of the Court of Ameal (9 P. D. il, 
53 L. J. P. 17, 50 L. T. 447, 32 W. E. 564, 5 Asp. 
M. C. 204) reversed, and the order of Butt, J. 
{8 P. D. 126,52L.J.P.65, 49L. T. 332, 31W.E. 
813, 5 Asp. M. C. 137, 1S83 Dig., col. 394), 
restnrei), on the ground that even assuming (but 
without decldiuK) that the constmction put by the 
Court of Appe^ upon r. 23 was correct, and that 
the Claa Sinclair had transgressed that rule, yet 
such transgression was not the cause of the colli- 
sion ; that ordinary care on the part of the 
Margaret wonld have enabled her to avoid the 
collision, and that she alone was to blame, Cayzeb, 
Ibvise & Co. V. Cabeon Co. The " MinuAHET " 
[9 App. Gu. 873, M L. J. P. IB, 62 L. T. 361, 
[83 V. B. 281, G Asp, H. 0. 871 (H,L., E.) 

Limitation of liability — Registered tonnage. 

See Ship — Meechant Shiitisg Acts. 2. 
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J to I'Xace of Viecharge.} By cbarterparty it 
was agreed that the PlamtiD's steamship should 
proceed to Cronsladt and load a cargo of wheat and 
therewith proceed to a port in the English or 
Bristol chajinel as ordered, " or eo near thereto as 
she may safely get at all times of the tide and 
always aflcat, and deliver the same. Eight running 
days, Sundays excepted, to be allowed the mer- 
chants, if the ship be not sooner dispatched, for 
loading and discharging the steamer, and ten days 
on demurrage if requirwl over and above the laying 
days at £25 per day." The steamer arrived at 
Cronstadt. occupied six running days in loading a 
cai^o of 4325 quarters of wheat,*and was ordered to 
Oloacester, Bristol Channel, for discharge. She 
arrived at Sharpness Dock in the Bristol Channel 
on the 13th of Noverabec. Sharpness Dock is 
within the port of Gloucester, and about seventeen 
miles from the basin within the city of Gloucester 
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where grain cargoes are upually discharged if the 

burthen of the ship will admit. The steamer was 
readv to commence the discharge of her cargo on 
the 'l3th, but could not get nearer to Oloacester 
than Sharpness imtil part of her cargo was fint 
discharged at Sharpness. On the 14th and 15th of 
November the consignees discharged into lighters 
1685 quarters nf the cargo, and then reqiiired the 
master to take the steamer through the canal to a 
place of discharge within the basin at Gloucester, 
The inastEr proceeded, and arrived in the basin on 
the 17th. On the 18th the residue of the cargo 
was discharged and the vessel returned to Sharp- 
ness, where she arrived on the I9th. In an action 
for demnnage evidence was given of a custom of 
the port of Gloucester, according to which the usual 
place of discharging grain cargoes was at the basin 
within the city, and when vessels with grain cargoes 
destined for Gloucester were of too heavy a burthen 
to come up the canal they were lightened at Sharp- 
ness, and during the discharge at Sharpness of so 
much of the cargo as it was necessary to discharge 

I in order to enable the vessel to proceed by the canal 
to Gloucester Basin the lay days counted, but the 

I time occupied in coming up the canal to discharge 
at Gloucester Basin and by retoming to Sharpness 
was not counted -.—Held, by PoUock, B., first, that 
the custom was reasonable, as the effect of it was 
not to detain the ship longer than if she hod been 
wholly discharged at Sharpness ; secondly, that it 
was not inconsistent with the express provisions in 

I the charteniarty as to runoing days, for the proper 

I inference from the facts was that the dischuge of 
the vessel except for the pnrpose of lightening hei 
did not commence until Ehe arrived within Glou- 
cester Basin. That, therefcre, the time occnpied by 
the vessel in going from Sharpness to the b^in and 
in returning to Sharpness ought to be excluded 
from the lay days, and that the Plaintiffs were 
entitled to one day's demurrage only. Coffarini i. 
Walker (Jr. Rep. 9 C. L. 431 ; Ir. Eep. 10 C. L 
250) and Mcintosh \. Sinclair (It. Rep. U C. L, 
456) considered. Nielsen v. Wait HQ.B.D.filB, 
[34 W. B.33 (affirmed by C. A., 16 Q. B. S. 67) 

Charterparty— Construction. 

See Ship — Chabtebpabty. C. 

VI. BEIP — FEEIQHT — Pro rnfai — Abandonment 
— Salvage— Wayee Action.'] Where a salving ship 
takes a crew off a vessel in distress and puts men 
on board of ber. refusing to allow her own crew to 
return, and the two vessels are in company navi- 
gated into port, there is no such abandonment of 
the ship OS to put an end to the contract of carriage, 
and consequently there will be freight due upon 
the consignees requiring delivery of the cargo, encb 
freight being pro rata, assuming the port not to be 
the port to wnlch the cargo ought to have been 
taken under the contract of carriage. So held by 
Butt, J. The " Leptie " - - 62 L. T 768 

Charterparty. 

See Ship — Chartbepamt. 1, 3 — 5. 
Vn. SHIP— OENEBAL k'VEBAa^—LiaMity of 
Cargo {henet for General Average Conlriliutioii.] 
When ship and cargo are in peril, the fact that the 
shipowners have by the act of the master becfone 
bound to pay and have paid a sum of money fa- 
preservation of ship and cargo, and the master in so 
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Bsinding them poisned a reasanableooiiise under the ment is not enforceable where there is a hoMjiile 

i^ireimistances, is not coadnsive that the whole sum qaestion as to liability. 

chargeable to general average so as to bind the So held, by Butt, J. Tue ** Rainbow " 



^Baigo owners to pay their proportion. [53 L. T. 91 

The decision of the Court of Appeal (13 Q. B. D. Admission bv — Letter. 

^51,58L. J.Q.R161,50L.T.171,32W.R472, &» Evidence. 2. 

3 Asp. M. C. 202, 1884 Dig., coL 4t;4) rever^jd . ^. .^ «, .^ 

and a new trial ordered on the ground that the Authontv— Newssitr. 

^uesticm of the amount chargeable to general ^^ Ship— Bottomry. 
Average ought to have been submitted to the jury. x. SHIP— HKRCHAHT SHIPPING ACTS — Limi- 
Andebson, TarrroN & Co. v. Ocean SxEASismp t„tion of LiabaUy— Foreign Ship— Crew Space- 
Co. 10 App. Cas. 107, 54 L. J. Q. B. 198, 52 I. T. Merchant iihipping AcU 18o4 (17 A 18 Vict, c. 104), 
[441, 33 W. B. 433, H. L. (E.) 107 «. 21— Merchant Shipping Act. 1867 (30 <t 31 Vict, 

Expenses of reshipping cargo and of ship c. 124), «. 9] The owners of a foreign ship with 

leaving port of refuge. * closed-in space on the upper deck solely appro- 

8ee Insurance, Marine. 1. priated to the berthing of the crew, are entitled, in 

limiting their liability, to deduct such space under 

Vm. SHIP -^ HABBOUB COMKISSIOHEBS — the Merchant Shipping Act, 1854, s. 21, sub-s. 4, 

Damage — Harbour Master — Harbours, Docks, and though the provisions of the Merchant Shipping 

Piers Clauses Act, 1847 (10 <fc 11 Vict. c. 27) s. 52.] Act, 1867, s. 9, have not been complied with. Tlie 

The R.. which was anchored in F. outer harbour, " Franconia " (3 P. D. 164) explained. The 

having to be beached in the inner harbour, S.,the bar- '* Palermo " - - 10 P. D. 81, 54 I. J. P. 46, 

boor master, directed the master of the R where she [52 L. T. 390, 33 W. B. 643, 5 Asp. M. C. 389 

W*S ll^a^'^t ^^""'a ^^ ^ l^^^ *^^^''*^' ^" 2- Limitation of Liability^Collision-- 

^^.wK^r^ V^^K^'^'^f^*?'"'^ Registered Tonnage-Merchant Shippii^ Act 

L^^ flo T ' ""^^^ ^ beached, S. gave orders ^^,,;,^„^ ^^t, 1862 (25 & 26 Vict. /&),«. 54.] 

as to the lowermg of her anchor The R. overran ^he tonnage in respeit of which shipowners are 

her anchor and grounded on it, sustaining damage. ^^^.^^^ ^^^^^-^ ^^^-^ U^^ilitv under the above 

^^?".^?'^^^^.^^^l^l^^^^^^S}^^^^oniside g^^ti^^ ig t}^3 tQ appearing on the ships 

^e junsdiction of the harbour commissioners, but ^ ^g^^^ ^^j^^^^ ^^ ^ ^^^^^ ^^ ^^ ^i^,^ ^f ^ Ji. 

^itu^^V'^^^'^ *j^^.^- was to be beached was ^-^^^ The "Dione" 62 L. T. 01, 5 Asp. M. C. 347 
witnm their jurisdiction. The Court below found 

that S. had been negligent in fact .—Held, bv the Wages— Master— Lien. 

Court of Appeal, affirming the decision of Sir ^ee Ship— Master. 

James Hannen (10 P. D. 24, 54 L. J. P. 42, __ „___ v^fn^oa ^t^r-ve rr • ir ? 

52 L. T. 140, 33 W. R 599, 5 Asp. M. C. 350) f?' S?^ T.^^^f ^^^ - ^f ^'J?'* IT'^^T 

that the commissioners were liable, for under the ^([ritime Lieii-3 d- 4 Vwt. c 05, s. 6-24 Vict. 

cu-cumstance the order given by S. was within the ?• '^^^ «• ^V?''*^^''-^ RT^'^ A foreign vessel was 

scope of his authority as harbour master. The m an English port, a^d the owner being temporarily 

"Rhosina." Edwards ,;. Falmouth Commis- in England and m want of funds for the purchase ^^ 

siONERS 10 P. D. 131, 54 L. J. P. 72, 53 L. T. 30, nece^aries, made an agreement with the Plaintiffs, 

rSS W B 794 CC A i y^ which, m consideration of their advancing him 

^ * ' ^ ' '"^ by cash or acceptance £600 for necessaries supplied 

IX. SHIP — MASTER — Wages — Lien for — Manag- to and for the use of the vessel, he thereby undor- 

ing Owner — Merchant Shipping Act, 1854 (17 & 18 took to return them the amount so advanced, with 

Vict. c. 104), s. 187 — Merchant Seamen Act, 1880 interest and all charges on the return of the vessel 

(43 & 44 Vict. c. 16), s. 4.] Where the master of from her voyage. And the Plaintiffs were thereby 

a ship elects to allow a portion of his wages to re- authorized *• to cover the amount advanced the 

main in the managing owners' hands at interestj he owner by insurance on ship, &c., out and homo at 

loses his lien by so doing, and cannot recover such owner's cost." In an action in rem for necessaries 

portion in rem, but if he has had no opportunity of in respect of the amount so advanced : — Held, by 

receiving his wages, or has been refused payment of the Court of Appeal (Bowen and Fry, L. JJ., Brett, 

them on demand, the mere fact of his allowing M.R., doubting), first, that the agreement was not 

them to remain in the managing owners' hands equivalent to a bottomry bond ; secondly (by the 

after they become due will not deprive him of his whole Court) that there was no lien for necessaries, 

remedy. for that before 3 & 4 Vict. c. 65, s. 6, there was no 

Where shipowners, in answer to a claim for maritime lien on a foreign ship for necessaries 

wages, plead an agreement between the managing supplied to her, that that section did not give any 

owners and the Plaintiff, that the Plaintiff shall, maritime lien, but only a right to seize the ship on 

instead of receiving his wages, allow them to re- the institution of an action, and therefore that the 

main in the managing owners' hands, and that he Plaintiffs were not entitled to recover against the 

has thereby foregone his right against the ship, the vessel. — Judgment of Sir J. Hannen (8 r. I). 151, 

onus is upon the Defendants to clearly prove that 52 L. J. P. 83, 49 L. T. 405, 32 W. R. 279, 5 Asp. 

there was an express arrangement to that effect, M. C. 145, 1884 Dig. col. 446) reversed. The 

before the Court will deprive the Plaintiff of his ''Ella A. Clark*' (Br. & L. 32, 8 L. T. 119, 

right. 11 W. R. 534) overruled. The ''Two Ellens" 

Under the above sections, relating to the non- (L. R. 4 P. C. 161, 20 W R. 592) explained. Thr 

payment of wages, the right to recover ten days' " Heinrich Bjorx " 10 P. D. 44, 64 L. J. P. 38, 

double pay and wages to the time of final settle- [52 L. T. 560, 33 W. S. 719, 5 Aip. M. C. 891 (C. A.) 
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Bqttomrr bonil. 

See Ship — Bottom nT. 
XH. SHIF— OWITEBS —Co-Owner»hip —Charter 
— Managing OwneT — ConiTniMiOTt.] A vessel wa« 
chartered tortwelva months, anddnring the cnrrcncy 
of the chiirter the charterers made default m certain 
paTmenfa and the charter lapsed. The vessel was re- 
chartered by a voyage clmrter from K. to England, 
Dnring the performance of thia voyage the De- 
fendaat purchased a share in tKis vessel. Held, by 
Butt, J., on objection to the ref^istrar's report in a 
co-oii'nership action, that the Defendant was not 
liable to bear any of the losses occasioned by the 
time charter. Held., also, that a part owner being 
the manager of a ship, is entitled to remuneration 
for his service!, but that there is bo fixed rate ap' 
plicable. The "Meredith." Whitb b. Ditch- 
Held 10 P. 9. 69, 62 I. T. 520, G &ip. K. C. 100 

Co-ownerahip action. 

See Pbactice — Abmibalty. 3, 10, 14. 
ZHI. SB3i—mAMLQ'&— Agreement— Action ly 
Seaiaen — Plea oj TeTulcr jnithout ptiyment into 
Court.'] Ad agreement was made between the 
masters of the W. and the N., which wa^ in need oi 
aasiGta[]ce,that the W. should tow the N. toQucens- 
town for the sum of £200. There was no evidence 
at the trial to shew that the nuister of the W. con- 
sulted the oSiceis and crew as to the terma of the 
Xement. The service was duly performed, and 
eqaently thirteen of the officers and crew of the 
W. brought an action of salvage against the N. 
The Defendants pleaded, inter alia, that they had 
tendered £200 to the. owners of the W., but this 
sum was not paid into Court. Held, by Butt, J., 
first, tlist a plea of tender without payment int« 
Court was bait ; secondly, that the agreement must 
he upheld, and the £200 apportioned amongst the 
owner and crew of the W. : thirdly, that when a 
fair salvage agreement has been made iu a botia Jide 
manner by the masters of the salving and the salved 
vessels the officers and seainen of the salving ship 
ought not to bring an action of salvage, and tliat 
the Plaintiffs mast therefore pay the costs of the 
action. The " N.ibmyth ' - - 10 P. D. 41, 
[54 L. J. P. 63, 53 L. T. 392, 33 W. B. TSO, 
[5 A^- 31. C. 364 

__ ^ J with 

the E., which was in distress. The following agree- 
ment was signed by the two captains: •' At my re- 
quest the captain of the O. will tow my ship the 
K. to St. Naaiire, tliat being the nearest port, for i 
rKiairs. The matter of compensation to fe left to 
arbitrators at home." The Q. towed the B. safely | 
to St. Naiaire. The E. discharged her cargo ai , 
Dunkirk, and on average bond in the usual form 
was taken from the consignees of the cargo. The ; 
owuets of the G. brought an action for ralvage of 
the ship and freight against tbe B., and were : 
awarded salvage. They also brought an action in 
France for the salvage of the cargo against the 
cargo owners, but failed in It. They then brought I 
this action tn pereonaia against the owners of the | 
R. to recover salvage in respect of the services to 
the cargo or, in the alternative, damages from the I 
Defendants, for not taking a proper bond to secure . 
salvage from the cargo owners. Held, by Hannen, 
P., tbat the Defendants were mit primarily liable 
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to pay salvage in respect of the cargo, that th^ 
had not bound themselves by the above agreement 
to do BO, and that it was not their duty to obtain a 
bond from the cargo owners for the proportion of 
any salvage which miglit bo due. Toe " Baisbt." 
Cabdifp Steamship Co. v. BiswicK 10 P. D. 114, 

[54 L. J. P. 65, 63 I. T, 56, 33 W. B. 93( 

S. Salolng and »<dve4 Shipt beJongin/jti^ 

same Oumert — Warranly of Seaicortkineti — Bill 
of lading — Eaxptiont — " DaTtgert and acddentt 
of the feae."] A steamship laden with cargo be- 
came disabled at sea in conscqnence of the break- 
ing of her Craok shaft. Such breakage was caused 
by a latent defect iu (he shaft, arising from a flaw 
in (he welding, n hich it was impossible to discover. 
Her cargo was shipped under bills of lading which 
contained among the excepted perils " all and 
every the dangers and accidents of the seas and of 
navigation of whatsoever oatnre or kind." Another 
vessel bdonging to the same owners towed the dis- 
abled vessel to a place of safety. In an action of 
salvage brought by the owners, masters, and crew 
of the salving vessel against the owneis of cargo on 
the salved ship : — ffeW, by Butt, J., that the master 
and crew were entitled to salvage, but that the 
owners were not. for that there was an implied 
warranty by them that the vessel was seaworthy at 
the beginning of the voyage :— HeW, also, that the 
aiceptiouB in the bill of lading bad no applicatioB 
to a vessel not seaworthy at the time of sailing, 
and that the Defendants were entitled to judgment 
on their counter-claim for the salvage awarded to 
the master and crew. The " Glenfrcin." Ownbbs 
OP The " Glesavon " v. The '■ Gleki^i-ik " 

[10 F. D. 103, 64 L. >. P. 49, 52 L. T. 769, 
[33 T. B. BM 
Abandonment^Freight pro TOta. 

See Ship — Fheioht. 
Action — Transfer to Admiralty Divmon. 

See Pbactice — Tbasbfek. I . 
Costs— Tender. 

See Pbactice — .^DmnALTV. 6. 

Payment of salvage expenses by underwriters 

— Eecovery by cargo owner against 

See Sbip— Chabtebpabty. 9. 
XIV. SHIP— WAGES — D,^8(T(!'on («/ Senman— 
I n * 18 Viet. c. 104, s. 249.] Circumstances which 
were held insufficient to infer desertion of his ship 
by a seaman, so as to warrant forfeitm-e of hil 
irages. Sew abdc. Ratter 12C.of8. Caa.2S2(8a.) 

2. Mi»coiidiicl — Mortgage.'] A mortgagee 

took possession of a ship hy putting a man on 
board and giving notice to the master. The latter, 
by order of the mortgagor, took the vessel to sea 
with the man in possession on board. In an' action 
by the master for wages, and for compensation for 
wrongful dismissal, the registrar awarded him a 
sum OS compensation, being the amount of wages 
payable for two months after the mortgagee took 
possession -.-Held, by Butt. J., on ap^ed, tiat the 
master had been guilty of misconduct in taking tbe 
vessel to sea, and coold not as against the mtvt- 
gagee be properly awarded any snm as compensa- 
tion for wrongful dismissal. The " Faibpobt " 

[10 P. D. 13, 64 L. ;. P. S, 62 L. T. 62, 
[33 W. B. MB, 6 Aip. H. C. 3U 
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■. SHI? — WAQEB — cGitiiitwd. 
- Muster's lien for, 

Ste Ship — Master. 
P — Admiralty practice. 

See I'KicncE— Admiralty. 
' Insurance of. 

See Mabing Insurakce. 
OnirO — Bight of— Reservation of. 

See Landlobb and Tenant— Lea su. 

I I. 12. 

BTHANB HOTEa— Bankruptcy proceedings— 
Coata. 
See Ban KRUPTOY— Costs. 3. 
HDEB OP TITLE — Patent — Infriagement — 
Woming circular. 
See Patent. 3. 
ZE — Chiuinej eending Eorth — Nuisance- 
Set! PiBLlc Health ACTa. 8. 
:OITOB:— 

I. Articled clebe. 

II. AvTHOBITV. 

III. Bltl, OP COSTS. 

IV. Cebtificate. 

V. LlAUILlTIBS. 

VI. Lies. 

VR FMVILBCiE. 

VIIL Eetainer. 

IX. StRIKINO OFf BOLL. 

X. UHguAuriED. 
BOUCITOB — ABnCLED OIEBE— Aetuiii 

''remium]. A solicitor who had received a 
liuin on taking an articled clerk died during 
erm of the articles : — 

ild, by Pearson, J., that hu estate was nol 

s for the return of auj part of the premium. 

<s f. Cakr - 28 Ch. D. 409, U L. J. Ch. 4TB, 

[03 I. T. 348, 33 W. B. 33S, 49 J. P. G03 

.. Service a» Gen-.ral Clerh—Sa^eaea 

.Mivers ai to Jioiiire of — Ti tD 21 Vint. e. 127, 
-iO ibil Via. c 25, X. a.'] A eolicitor's clerk 
ling the right, under 2S & 24 Viet c. 127, s. i, 
o up for his intermediate examination after 
ig served as geacra] clerk in a solicitor's office 
sn jears,anda3anarticledclerkfor ajear and 
f, stated, in answer to questions put to him by 
sxauiinera for the Incorporated Law Societ]', 
he bad commenced such antecedent service 
le age of 13, The examiners decided that 
ce at such age was not botid Jide and active 
opnent in the business of a solicitor's office, 
refused to admit him to the examination. On 
pplication to the High Court to ovormle fLia 
ion ; — HcUl, by Grove and Denman, JJ., that 
ppeal would lie. Se Jaueb - 33 W. B. SM 

WLIOITOB— AUTHOalTY— AuiAorifu to re- 
Mortgage Monty — Possession In/ So&eitor of 
it/er Deed exeaited bij Client.] Q. and H. were 
gagoes for £1000 on property of S. Their 
Wis, D. &. P., who had the deeds in their 
■dy, applied to the Defendant, who was also a 
t of theirs, saying that tbey beLeved he had 
to invest on mortgage, and that O. and E. 
ed £tOi>0 on a transfer of S, '3 mortgage. The 
ndant inspected the property, and being satis- 
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lied, he, on the 19th of June, 1S78, sent the ;£1000 
to D, & P, who gave him a receipt tor it. In July, 
D. £ P. . fraudulently induced G. and H, to execute 
a deed of transfer to the Defendant with a receipt 
indorsed, which deed tliey stated to G. and H. t 



idof n 



n his paying oS the 



mortgage. D. & P. shortly afterwards handed this 
deed with the title deeds to the Defendaot, and 
went on paying him interest as if they had received 
it from S., who was ia fact paying his interest to 
the agents of G. and U, G. andH. made no inquiry 
as to the mortgage, and this went on till 1883, 
when D, & P. became bankrupts, and the £1000 
received from the Defendant, which had never been 
handod over to G. and H., was lost. G. and H. 
then bronght their action against the Defendant, 
asserting a right agaiast the property in the nature 

I of an unpaid vendor's U6n ; — 

I Held, by the Vice-Chancellor of the county 

falatine, that on the evidence in the case D, & 
. had authority to receive mortgage money on 
behalf of the Plaintiffs, and mnst be taken to have 
received the £1000 on their behalf, and that the 

' action mnst bo dismissed. 

On appeal. Cotton, L.J., expressed great doubt 
(the other Judges giving no opinion on the point) 

I whether D. & P., assuming them to have anwority 

I to receive mortgage money on behalf of the Plain- 
tiffs, could be taken ever to have, in fact, received 

I this £1000 on their behalf. 

But Iield, by the Court of Appeal, that the 
decision must bo afHnned on the groond that as the 
Plaintiffs by the deed of transfer and receipt which 
they handed to D. & P. enabled them to represent 
to the Defendant that the £1000 which he had 
previously handed to D. & P. had come to the 

I hands of the Plaintiffs, they had raised a countor 

I equity which prevented their ciMming a vendor's 
lien, though this would not have been the case if 
(D. & P. having no authority to receive money tor 
the Plaintiffs) the Defendant had paid the £1000 

I to D. & P. at the time when the deeds were de- 
livered to him, since be woidd then liave known 
that the Plaintiffs had not received the money. Ex 
parU Sairibaiiki (11 Cli. D. 525) distinguished. 
Gordon V. Jakes - - SO Ch. D. S19 (C.A.) 

I Continuance of. 

I See Practice — Appeal. 11. 



by the 
Plaintiffs, referred the costs for taxation subject to 
credits, und ordered judgment to be cmtored for the 
amount to be certilied. Form of order Larkdt 
B. MInebney - - - 16 L. B. (Ir.) 246 

3. Agreement for Cdb(b — Soliciiors Act, 

1870 (33 it 34 Viet. c. 28), se. 7, 8, 9.] A solicitor 
agreed to conduct certain bankruptcy proceedings 
DO the terms that his costs should not exceed £10. 
In the course of the proceedings his clients left 
him and employed other solicitois, and be sent in a 
bill of costs for a larger amount than £10. 
The Comity Court Judge declared the agreement 
I to be void, because it did not contain a provision 
that the sidicitor originally employed might con- 
luet the bonkiuptcy proceedings to an end : — Held, 
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by Cave aad Wills, JJ., that the order wae wrong, 
OD the ground that tha agreement was fair and 
leasonabTe, and that the solicitor conld have gained 
no advantage if he had been allowed to proseontc 
the proceedings in bankruptcy to a conclusion, since 
under do eircumsljLDces could he have obtained costs 
bejond tbe amount of £10 out of the estate. Ex 
parte Payton. Be Owes. - - 62 L. T. 628 

S. " Ddivery" — Condifion — WitJidrawal 

— Delivery of Second Bill — Taxation, Common 
Order /or—rraclice—Solicilort Aet (6 4 7 Vict 
c. 73), «. 37.] A solicitor may, when sending in his 
bill of costs to his client, reserve to himself the 
right to withdraw or alter it on condition, provided 
the condition is fully and clearly Btat«d to tbe 
dient ; but if the solicitor has sent in bis bill with- 
out any conditioD, or with a condition wbich he 
could not fairly impose, be cannot afterwards with- 
draw it or send in an amended bill. 

A firm o£ solicitors, on being pressed by their 
clients to send in their bill oC costs, delivered a bill 
accompanied by a letter saying that there were 
certain charges which, owing to haste, had not 
been inrluded in the bill, but that they were willing 
to accept a stated sum in full discharge, though, if 
such sum was not paid within eight days, they 
reserved to themselves tbe right to withdraw the 
bill and deliver another. Tbe clients, however, 
insisting on tteing furnished with the particulars of 
further charges, the solicitors wrote withdrawing 
the bill. The clients then obtained a common 
order for taxation of that bill, and for delivery and 
taxation of a further bill. 

On motion by the solicitors. Bacon, V.C, dis- 
charged the common order on the ground that no 
bii] bad been "delivered" within the meaning of 
sect. 37 of the Solicitors Act, 6 & 7 Viet, c 73; 
but ordered tbe solicitors to deliver a bill within 
fourteen days, such bill to be taxed. 

Tbe solicitors, in pursuance of that order, delivered 
a second bill, but of a considerably less amount than 
the first, whereupon the clients appealed to reverse 
that order and to have it declared that tbe bUI to be 
taxed was that first delivered : — 

Seld, by Cotton and Lindlev L JJ dischar^ng 
tlie last-ment oned order that the tint bill was con- 
ditional, but that tbe conditon was one which a 
solicitor could not unpose on his client, and that 
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5. Sea'odaloai mailer in — Jurildiciion to 

thikeout^O. xiJ.r.27: O. JJXFH/, r. 11.] The 
general jurisdiction of the Cooit to prevent pro- 
ceedings before it being made the vehicle of scandal 
or impertinence extends to a bill of costs delivered ; 
and, accordingly, entries in a bill of costs which 
contain scandalous matter will be ordered to be 
ftruck'ont. So fttM. by Kay, J. Erikine v. GartAore 
(18 Ves 114), followed Se Miller anb Milleb. 
Re French. Love v. Hills M L. J. Ch. 20fi, 

[91 L. T. 863, 33 W. B. 210, W. V. (1SB4) 234. 

6. Sdlicilori' Eemaneration Aet, 1881 — 

General Order, r.i; Sdied. I. Part I. r. ll—Com- 
minsion to Auclimuer,'] Property of a lunatic in Lan- 
cashire was put np for sale hy auction under an order- 
in Innacy, but was not sold. The solicitor charged^ 
£16 128, Sd. remuneration according to the scale im. 
the order nnder tbe Solicitors' Bemnneration Act, 



therefore the origmal com 
must stand 

Meld, also that the cl ei 
cumstances instead of obta i 



1 order for taxation 



:s should under the cir- 
nmg the common order 

ecm order on petition 

raising the question as to the right of the solicitors 
to withdraw tbeir bill : tbey were there/ore allowed 
no costs of the proceedings in the Court below, but 
only the costs of the appeal. In re Thompson. 
[30 Ch. S. 441, 63 L. T. 479, 34 W. B. 112 (C.A.) 
4, Paat Coeti—Ex parte Order/or Taxa- 
tion — Motion to diiekarge — Parol Agreement to 
pay a Lump Sum— Attorney! and Soiiciton Act, 
1870 (33 i 34 Viet. c. 28), e. 4.] Since the 
Attorneys and Solicitors Act, 1870, a verbal agree- 
ment hy a client to pay bis solicitor a lump sum in 
discharge of past costs is not binding on the client. 
Re BussELL, Son, asd Scott and Wai.lib 

[30 Ch, D. 114, 64 L. X Ch. 048, 62 L. T, 704, 
[33 W. B. 816 



against tbe estate, and the surveyor's bill of £40 3s_ 
was allowed at £31 10s. against the estate, but th^ 
Taxing Master disaUowpd the £16 128, fid., ani 
only allowed £2 2s. for instructing the auctioneec 
and surveyor, and £3 3s. for particulars, &c. His 
reasons were, first, that the solicitor bad not in facfc 
conducted the sale, the auctioneer and surveyoK' 
having done moet of the work, and beeu paid h^ 
the client ; and secondly, that tbe scale did nofc 
apply, for that a commission bad been paid to Ib^ 
auctioneer by tbe client within tbe meaning of ml^ 
11 to Part I. of Schedule I, to tbe General Order ; 

Held, by the Court of Appeal, that as the bUl of 
tbe surveyor contained charges for various thing-s 
whieb it was the duty of the person conducting 
tbe sale to do, the solicitor bad not done the whole 
of tbe work for which the ad raiorem temnneratioii 
was provided, and the scale did not apply ; — 

SemhU, also, that tbe case was taken out of rale 4 
by the specific provision of rule 11 to Part I. of 
Schedule 1. to the order, which provides that the 
scale for conducting a sale by auction shall apply 
only in cases where no commission is paid by the 
client to an auctioneer. Be Wilbos (a lanatie). 
[29 Ch. D. 7W, 63 L. T. 406 (C.A.) 

7. Solicitora' Remuneration Act, 1 881 (44 

* 45 Vict. c. 44), e. 2— General Order 0/ A«g«ft, 
1882, r. 2, SckediJe I., Part I. r. ll—Beinveit- 
ment nnder Landf Claiiie» Act, 1S45 (8 i£ 9 Vid. 
c. IS).] Money arising from the sale of land be- 
longing to a corporation, and taken by a laHwsf 
company nnder their statutory powers, was re- 
invested in land under the direction of the Court, 
The solicitor of the corporation charged the oi 
valorem scale fee prescribed by the rules under tie 
Sohcitors' Bemunemtion Act, 1881, Schedule I. 
Part L, " for investigating title and preparing and 
completing conveyance," : — 

Meld, uGrming the decision of Chitty. J. (29 
Ch. D. 209, 54 L. J. Ch. 585, 33 W. B. 642), thit 
tbe exception in Schedule I. Part L, rule 11, wbicb 
provides that the scale shall not apply in cases of 
sales under tbe I-ands Clauses Act, or any other 
private or public Act under which the vendor^ 
charges are paid by tbe purchaser, was not appli- 
cable to the case. 

Mehi, also approving the decision of Say, 3., in 
Stanford v. RabtrU (26 Ch. D. 155, 53 L. J. Ch. 338, 
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►C L. T. 147, 32 W. R. 404, 48 J. P. 692), that the 
vords of rale 2, ** not being business in any action or 
sansacted in any Court or in the Chambers of any 
Tudge or Master,^' ^pplj o^y to the " other business " 
■mentioned immediately before, i,e. to business not 
>emg conTeyancing business, and do not exclude 
rrom the scale conveyancing business done under 
blie direction of the Court. 

Seld^ also, that as the purchaser's solicitor had 
kiad to do all the things which he would have had 
fco do in a purchase not under the direction of the 
Oonrt, the case was not taken out of the scale by 
t:he fact that, in a purchase under the direction of 
"tiie Court, hd did not incur as much responsibility 
BS in a private purchase : — 

Held, therefore, that the scale fee was properly 
chargeable. Be Merchant Taylors Company 

[30 Ch. D. 28, 54 L. J. Ch. 867, 62 L. T. 775, 

[33 W. B. 693 (C.A.) 

8. Solicitors^ Remuneration Act, 1881 (44 

^ 45 Vict. c. U)—a, 0., Dec. 1882, Sched, I., Part 
X, r, 11 — Mortgage — Negotiation Fee — *^ Arranging 
<md obtaining " Loan. Be Weddall, Parker and 
Paekeb - - - W. IT. (1884) 217 

9. Solicitors* Bemuneration Act, 1881 

(44 & 45 Vict, c, 44), s. 7 — General Order, August, 
1882, cl. ^—Pending Business.'] By an agreement 
for the sale of land, entered into in June, 1882, the 
purchaser agreed to pay the vendor's costs of making 
out and veiifying his title. In the first instance a 
country solicitor acted for the vendor, but his em- 
ployment ceased before the end of 1882, and from 
the 11th April, 1883, the vendor employed a Lon- 
don firm to act for him in the matter : — SM, by 
Pearson, J., that the London solicitors could only 
claim costs under Part I. of Sched. I. of the General 
Order of 1882, although the agreement was en- 
tered into before the order came into operation. Be 
Lacey (25 Ch. D. 301, 53 L. J. Ch. 287, 49 L. T. 755, 
32 W. R. 233) followed. Be Denne and Secretary 
OF State fob War ; or. Secretary of State for 
Wab and Denne 64 L. J. Ch. 46, 61 L. T. 667, 

[83 W. B. 120, W. ir. (1884) 206 

10. Solicitors* Bemuneration Act, 1881 

44 & 45 Vict. c. 44), s. 7— General Bides, 1881, r. 2 
a), (6), (c) ; Sched. I., Part II. — Pending Business 

^Negotiations for Lease."] Negotiations for a lease 
were carried on through the lessor's solicitor for two 
years before the rules under the Solicitors' Remu- 
neration Act, 1881, came into operation. After 
they came into operation terms were come to, and 
a lease executed. The solicitor in his bill charged 
for the negotiations, and also charged the amount 
fixed by Sched. I., Part II., to the rules, as remu- 
neration " for preparing, settling, and completing 
lease and counterpart." The Taxing Master dis- 
allowed all the items for negotiations, and Mr. 
Justice Chitty afl&rmed his decision. The solicitor 
appended : — 

Held, by the Court of Appeal, that though the 
business had been conunenced before the rules came 
into operation, the taxation must be conducted 
according to the rules, the solicitor not having 
declared his election to the contrary. 

Whether he might on the rules coming into opera- 
tion have effectu^y declared such election, quxre. 

Held, further, that having regard to rule 2, the 
amount fixed by Sched. I., Pad; II., included the 
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charges for negotiations, and that the appeal must 
be dismissed. Be Field - - 29 Ch. D. 608^ 

[54 L. J. Ch. 661, 52 L. T. 480, 83 W. B. 604, 663 ; 

[49 J. P. 613 (CA.) 

11. Solicitors' Bemuneration Act, 1881 (44 

& 45 Vict. c. 44), 88. 2, 7—G. 0., Aug. 1882, ss. 2, 
6 — Pending Business — Conveyancing Business in 
an action — Preparation of Contract] 

Held, by Pearson, J., that the above General 
Order applies to the costs of business begun before, 
but concluded after, the order came into operation, 
the taxation taking place afterwards. Be Field 
{supra) followed. 

Held, further, that the order applies to the costs 
of conveyancing business in an action. Stanford 
V. Boherts (26 Ch. D. 155, 53 L. J. Ch. 338, 50 
L. T. 147, 32 W. R. 404, 48 J. P. 692) followed. 

But held, that in the case of a contract for sale 
prepared by the purchaser's solicitor, the scale fee 
fixed by Part I. of Sched. I. does not apply, and 
that, therefore, the solicitor is entitled to charge 
for that preparation in addition to the scale fee. 

Be Lacey & Son (25 Ch. D. 301, 53 L. J. Ch. 
287, 49 L T. 755, 32 W. R. 233) distinguished. 
Fleming v. Hardcastle 62 L. T. 861, 33 W. B. 

[776, W. IT. (1885) 106 

12. Solicitors' Bemuneration Act, 1881 

(44 & 45 Vict. c. 44) — General Order, August, 
1882, Sched. II. — Perusing Abstracts.] Upon the 
construction of Sched. II. of the General Order 
(containing scales of charges) made in pursuance 
of the Solicitors' Remuneration Act, 1881, abstracts 
of title are not included in the words " deeds, wills, 
and other documents," the charge for perusing 
which is therein fixed at l8. per folio ; but the old 
scale of 68. Sd. for perusal of every three brief 
sheets of eight folios each remains unaltered. Be 
R. A. Parker and Others - 29 ICh. D. 199, 
[54 L. X Ch. 969, 62 L. T. 686, 38 W. B. 641 

18. Solicitors' Bemuneration Act, 1881 (44 

& 45 Vict. c. 44), 8. 2 (c) — Sale in Partition Action 
— Conveyance — (jr. 0., Aug., 1882, r. 2.] On a sale 
in a partition action of an estate vested in tenants 
in common, the parties other than he who has the 
conduct of the ssde are entitled to have the convey- 
ance perused on their behalf by separate solicitors, 
and the costs thereby incurred aife properly charge- 
able as costs in the action under r. 2 (c) of the 
above order. Decision of Bacon, V.C, reversed. 
Humphreys v. Jones 81 Ch. D. 30, 56 L. J. Ch. 1, 

[53 L. T. 482 (CA.) 

14. Solicitors Bemuneration Act, 1881 (44 

(fe 45 Vict. c. 44)— G. 0., Aug., 1882, Sched. I., 
Part IL, Sched. II., r. 2 (c)-'Taxation.] H., a 
solicitor, having been instructed by W. to prepare 
a building agreement of certain premises, it was 
duly prepared and executed in Aug., 1881. The 
agreement provided that the lease should be accord- 
ing to the terms set out in the schedule to the 
agreement. In 1883, W. instructed H. to prepare 
the lease, and it was prepared according to the 
terms in the schedule to the agreement, and after- 
wards executed. H. then sent in to W. a bill of 
costs, which contained an item of £17 for the costs 
of preparing the agreement in 1881, and another 
item, under date June, 1883, in these words : " Re 
lease, &c. ... To costs of preparing, engrossing^ 
executing, and completing lease and counterpart 
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as per Sched. T. of Solicitors' HemTmera.ticHi Act, 
£S^ 10s." Then foUoffcd an item of £23 158. fot 
Etamps, and £(! 128. M. for the costs of mortgagees 
who concnired in the lease. The taxing, imuter, ; 
thinking that port of the work charged hit in the I 
£59 10a. had alreadj been cliarged for in the item 
for preparing the agreement, taxed £20 off the 
£Ad 10»., and directed a detailed bill of costs for 
the preparation of the lease to be broaght in, but < 
did not tax the detailed bill, which amounted to 
£S6 14b., inclnding the aboTe-mentioned items of 
£23 ISs. and £6 12a. Gd. On a summons to review ' 
the taxation ; Held, bj Chitty, J., that the mooter 
was wrong in taxing off £20 and allowing the ccale 
chorges of Sched I. Part 2, of the Solicitora' Re- 
muneration Act, ISei, and that the matter must j 
gn back to him with a direction to tax the detailed 
bill, Jle HicKLEV A?jD Steward B4 L. J. Oh. \ 

[eoa, C2 L. r. as, 3S w. b. sso, w. 5. (issg) is 

16. Sabetanlial part improperly deicribed 

— G 4 7 Vict. e. 73, ». 37.] Held, by Denman, J., I 
that where a substantial part of a solicitor's bill of j 

s properly set out sad desciibcd, ' 

1 part is irapr 

bole bill is n< 

recover in rrepect of the items properlv described. 

I>i>/c( in Biiigk V. Oiieeij (7 E. & B. 578, 29 L. T. 

<0.S.) 83) followed. BL.4KK r. Himuell 

[61 X. I. 430, 1 C. & E. 346 

18. Taralion after Foymeni — "Special 

CireHmitaHret"—Siii!nlori Act. 1843 (C * 7 Tict. 
e. 73), e.4i.] Mortgagees for £2000 were proceed- 
ing to sell the mortgaged estatce. On the 1st of 
September, S., the mortgagors solicitor, wrote to 
B., the mortgagee's solicitor, informing him that 
be had found a transferee, and proposing to com- 
plete the transfer on the 3rd. B. wrote back pro- 
posing the 10th for completion, and afterwards 
postponed the appointment to the 13th. His biU 
of costs, which amounted with Burveyor's charges , 
i« more thau £460, was received by S. on the 9th. ' 
On that day S. wrote to B., saying that the bill 
of costs appeared excessive, and would require to 
be carefully gone into, bat did not propose to post- 

Ci the completion. On tbe 12tb S. took with 
a written protest against the bill, and had 
two interviews with B.,at which arrangemcDts were 
made for completion. S. did not mention the sub- 
ject of costs at either interview, bat deposed that 
he had intended to do so at a third appointment 
on the same day, which B did not keep. On the 
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desire of the mortgagor for speedy completion, 
there was no pressure such as to jostity t^ation, 
though the case would have been otherwise if the 
mortgagee bad been pressing for on early Bettle- 

Held, by Bowen, L.J,, that the Solicitors Act; 
1843,s. 41,aathoriies taxation after payment where 
there are special circumstances which, in the opinion 
of the Judge, require the same; that there i»no 
inflexible rule that the special ciicnmstances must 
be pressure with overcharge, or overcharge so gross 
OS to amonnt to fraud ; and that, in the present 
cose, as the parties did not at completion treat the 
bill as linalty settled, and B. had taken advantage 
of tbe inconvenience which a postponement of tte 
settlement would have occasioned to the mortgagor, 
there were special circomstancea justifying tua- 

Held, by Bowen, L.J., that where a bill itso large 
as t« be redolent of overcharge it is not necereary 
that speciAc items of overcharge should be pointed 

Held, by Fry, L. J., that though the bill appeared 

excessive, the Conrt could not treat overclmrge oi 

shewn, onless specific items were pointed out on 

which it could exercise its judgment JiireBoTOorr 

[29 Gb. D. ST1, S2 L T. 4S2, 34 W. B. 26 (CA.) 

II.- ~ 



the deeds unless it was poid. S. delivered his 
written protest, and it appeared that B. expressed 
willingness to reconsider his bill if any item were 
shewn to be erroneous, but Eaid nothing to the 
effect that it was to he treated as open to taxation. 
The mortgagor applied for taxation, alleging pres- i 
snre and overcharge, but not referring to any specific 
items of overcharge. Bacon, V.C, made an order I 
for taxation, and B. appealed : — 

Meld, by Cotton and Fry, L.JJ., {diet. Bowen, 
L.J.), that the order for taxation must be dis- 
charged, for that as the shortness of the inten'al 
between the delivery of the bill and the time fixed 
for completion did not arise from any act of the 
mortgagee's sdlicitor, but was owing only to the 



citOT$ Act, 1843 (6 4 7 Vict. e. 73), tt. 39, 41.J 
QaiEre, whether the provision in s. 41 of the above 
Act as to tbe necessity of shewing " special ciicmn- 
staaces " on an application for taxation oC a bill of 
costs after payment applies in the case of an appli- 
cation by a cetlvi que Irtut under s. 39 for a laxa' 
tion of a bill paid by trustees. 

Whether the provision applies or not, the Court, 
on application under a 39, bos a disii^ratlrai as In 
ordering taxation, even where special circnmetances 
are shewn. 

Where overcharges of oiJy £2 or £3 were shewn, 
and no pressure or fraud was proved, the Comt 
declined to exercise its discretion by ordering taxa- 
tion. Be CaowisE - - 62 I, T. 78 (C.A) 

18. Ttixntion ofler Payment — Mntud 

miilake of Laic — Mortgage to tecure Balance ej 
Fvrehaie-moiKy — Investigation of Mortgagoft 
Title— Solieiton Act, 1843 (6*7 Vict. c. 73), 
I. 41— Solicitora' Bemwneroiion Act, 1881 — G. 0., 
1882, Sched. I. Pari I.] When part of tbe pur- 
chase-money is allowed to remain on mortgage of 
the property sold, the solicitor of the vraidor-mort- 
gagee cannot charge the scale fee under the above 
general order for investigating the joorlgagor^ 

Where a fee of £95 was charged for snch in- 
vestigation, under a mistake, common to botb 
parties, that the scale applied, the Conrt refused 
to accede to an application for taxation after pay- 
ment. Be GLiBCODiNE AND Cahlyle 62 L. T. 781 

19. Taxiition—Agenqi Charges — Coirnlry 

Solicitor and Jxmdon Agent — Charge for CouweVt 
Fees not yet paid.'] London solicitors acted ss 
agents in London for a country solicitor duriog the 
years 1877 to 1884 inclusive. The agency was 
terminated in 1881. During the period of the 
agency the London agents ddivered to the countrv 
scdieitor, generally once a year but sconetjmn 
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HL SOUCITOB— BUI OF COajB—canlinaed. 
oftener, detailed bills of the charges which thet 
claimed against him in each of the actions or o\het 
matters in which Ihej had acted for hinu Thej 
also delivered to him a cash account for each year, 
la which h ' " ' '" " 



credited with all payments raadf- 
and all moneys received by them, 
on bis behalf, and was debited with all payments 
made by them to him or on hia behalf, and with 
the gross amounts of the sereral bills of chargu 
which had been delivered. The balance appearine 
tu be dae from him on each account, but the last, 
was carried on to the next account. Some of the 
actions continued during several yean, and one of 
them (Bfcode* v. Jenkim) continued daring the 
■whole period of the agency, and was not then con- 
cluded. After the close of the agency the country 
solicitor claimed a taxation of the whole of the 
bills:— 

Held, by Pearson, J,, that only those bills which 
Iiad been delivered within twelve months could be 
taxed, and that the earlier bills must be treated 
as having been settled in account and thus paid. 

Held, by the Court of Appeal, that the bills of 
costs in JUwdee v. Jenkine (to which the appeal 
was limited) notwithstanding the fact that eh the 
costa in it had not yet been taxed, being in fact 
separate bills could not be treated as ODCcontinuoos 
bill at the option of the countn^ solicit<ir. 

The London agents had <iarged the country 
BiJlicitor with fees to counsel which bad not yet 
lieen paid, but the country solicitor had not sup- 
plied them with sufficient funds to pay the fees : — 

Held, by Pearson, J., that this charge was not 
a circumstance sufficient to justify a taction. In 
re Nelson, Son, & Hastihos - 30 Ch. D. 1, 

[SI L. J. Ch. 998, S3 L. T. US. 33 V. K. 646 (C.A.) 

80. Taxation^" Afiipiee " of CokIs—G ct 

7 Vict. c. 73, s. 37.] Whether an assignee of coats 
dne to a solicitor is each an "assignee" of the 
solicitor as is, under s. 37 of the Act 6 & 7 Vict, 
c. 73, entitled to (Atain a taxation of the costs, 

But, if an assignee of costa can obtain a taxation, j 
he cannot obtain on order of course to tax one bill | 
of costa ont of several, even if that bill only has 
been assigned to him. An order to tai one bill 
ont of several alone can only be obtained by means 
of a special application. Be Wabd 2B Ch. Q. 

[719, 54 L. J. Ch. BOB, 33 W. a. 733 i 

21. Taxation— Code of Taxation— Soli- \ 

mtor to Tra»tee in Banliraptey — 6 & 7 Viet. e. 73, 
*t. 37, 38, 39.1 Under an ordinaiy reference to 
tax the costs of the solicitor to a tnistee in bank- 
mptey the taxation is regulated by the practice of 
the Court of Bankruptcy, and the provisions of the 
Act G & 7 Vict. c. 73, have no application.— There 
is no mle in the Court of Bankruptcy that, it on 
snch a taxation the amount of the solicitor's bill is 
leduced by more than one-sixth, he is to par the 
eostsof the taxation. EzpartelAABSH. ^Mabsh 
[16 Q. B. D. 340, 64 L. J. 0. B. fiS7, 63 L. T. 413 



m, BOUOITOB— BUI OF COSa—cdfinutd. 

I order to tax the bill, which was taxed at £66, being 

' more than five-sixths of £78, but less than fire- 
sixths of £83. The residuary legatee objected. to 
certain items as excessive, and the taxing master 
considered that they were excessive ; but held, that 

I as tlie execntoTB had authorized tJiem and admitted 
their liability to pay them, the residuary legatee 
could not have them reduced :— 

Held, by Chitty, J, (53 L. J. Ch. 927, 32 W. B. 
876), that the taxing master was right in allow- 
ing these items; fiat the bill must be treated as 
a bill for £78, from which less than one-sixth had 
been taxed off, and that the solicitor was entitled 

. to the costs of the reference. 

' P., a solicitor, delivered a bill for £3<;2, but 
stated that he would only claim £320, and the 
£3;i0 only was entered in the cash account which 
he delivered io his cUents, The clients obtained 
an order for taxation. The taxing master ta^ed 
the bill at £280, being more than five-sixths of 
£320, hot less than five-sixths of £362, and certi- 
fied that he had allowed tiie solicitor tlie costs 
of the reference, as he considered that since he had 
never claimed more than £320, the diflerence of 
£42 between this sum and theamouut of the whole 
bill ought to be deducted from the sums taxed off, 
thus reducing them to £40, which was less than a 
sixth of the sum he had claimed : — 

HeU, by Feareon, J, (53 L. J. Ch. 871, 50 X. T, 
585, 32 W. R 901), that the solicitor must pay the 
costs of the reference. 

HeU, on appeal, that in C.'s case the bill de- 
livered, within the meaning of 6 & 7 Vict. c. 73, 
s. 37, was a bill for £83, and that, as more than 
one-sixth had been taxed ofi, the solicitor must, 
according to that section, pay the costs of the 
reference ; the case not coming within the proviso 
giving the Conrt a discretion where special cir- 
cmnstances are certified. 

Held, in F.'s case, that special circumstances 
were certified, bo bs to give the Conrt a discretion 
as to the costs of the re^rence, but that the sj 



t such a! 



he Conrt 



2S. Taxation— Coatt of Taxation— Offer 

by Sotieiior to reduce the amount — Certifying 
tpecial CiTctim»tance>—G Sr 7 Viet. c. 73, s. 37.] 
C., a solicitor, sent in to executors a bill of costs 
for £83, writing at the foot, " say £78," and the 
£78 was pud. The residuary legatee obtained an 



to depart from the general rule that the costs of the 
reference should follow the event of the taxation, 
and that in this case also, more than one-sixth 
having been taxed off the £3G2. the solicitor must 
pay the costs of the reference. He Cabthew. He 
Paull 27 Cb. B. 4BB, 64 L. J. Cb. 134, fil L. T. 
[436, S2 W, B. MO (CA.> 

23. Taxation— CoeU of Third Coumel on 

Awpeal.} The mle laid down in Ee Blylh and 
Famhaxpe (10 Q. B, D. 207, 52 L. J. Q. B. 186, 
47 L. T. 010, 31 W, B. 283) applies to the costs 
" ' ' counsel on the hearing of an 
>eing an nnusnal one. — There- 
solicitor has obtained his client's 
sanction to the employment of a third counsel on 
an appeal, the costs will not be allowed on taxation 
between solicitor and client, unless the solicitor 
has also explained to the client that the ccets will 
probably not be allowed as between party and 
party, and that, oven if he succeeds ou his appeal, 
he may have to pay the costs of the third counsel 
himself. Decision of Field and Manistv, JJ, (15 
(J. B. D. 252, 52 L. T. 819, 33 W. E. 749) affirmed. 
Re Broad and Bboad IS Q. B. S. 4S0, 64 L. 3. 
[4. B. 6T3, 62 L. T. 8S3 (G.A.) 



of employing a third counsc 
iCppeaf, the expense being ai 



( 447 ) 



COMPLETE ANNUAL DIGEST 



( 448 ) 



m. 80LICIT0E— BILL OF COBTB— continued. 

24. Taxation — Ex parte Order — Special 

Agreement — Non-professional Work — Solicitors' 
Eemuneration Act, 1881 (44 & 45 Vict. c. 44), «. 8.] 
Where an agreement has been made for the re- 
muneration of a solicitor and the solicitor alleges 
that the remuneration was for non-professional 
work, the person chargeable cannot obtain the 
common ex parte order for the delivery and taxa- 
tion of the bill of costs. The Solicitors' Remune- 
ration Act, 1881, s. 8, has made no difference in 
the practice in this respect, lie Inderwick 

[25 Ch. D. 279, 54 L. J. Ch. 72, 50 L. T. 221, 

[32 W. B. 541 (C.A.) 

25. Taxation — Mortgage — Mortgagor and 

Mortgagee — Trustee — Profit costs."] Where one of 
a body of mortgagees is a solicitor and acts as such 
in enforcing the mortgage security, he is entitled 
to charge profit costs against the mortgagor, 
whether the mortgagees are trustees or not. If 
in such a case the mortgagor, in applying for an 
order to tax the bill of the solicitor mortgagee, 
desires to raise the objection to profit costs, he 
should state his objection in his petition for taxa- 
tion. He Donaldson 27 Ch. D. 544, 54 L. J. 

[Ch. 151, 51 L. T. 622 

26. Taxation — Order for — Service — Exe- 
cution — Fi. Fa.—O. XLIL rr. 1, 17 — 0. Lxvii.'] A. 
obtained a conunon order for taxation of the costs 
of his former solicitor B., the order directing pay- 
ment by A. to B. of the amount of the taxed costs 
within twenty-one days after the service of the 
order and of the certificate of taxation. 

The order and certificate were served, not on A. 
personally, but on the solicitor then acting for him 
in the taxation. A. failed to pay the amount within 
twenty-one days after service of the order and certi- 
ficate on the solicitor, and B. applied for the issue 
of a writ olfi.fa. against A. for the amount ; but 
the officer of the Court refused to issue the writ, on 
the ground that A. had not been personally served 
with the order and certificate. Held, by Pearson, 
J., that B. might have the writ at his own risk, with- 
out service of the order and certificate on A. per- 
sonally. Be , A Solicitor 33 W. E. 131, 

W. IT. (1884) 217 

Petitioner out of jurisdiction — Security for 

costs. 

See Practice — Costs. 15. 

' Scotch law — Agreement. 
See Scotch Law. 7. 

Solicitor — Executor — Will — Direction as to 

professional charges. 

See Trustee — (x)8T8 and Charges. 4. 

Victoria, law of — Order by Court to deliver 

bill. 

See Colonial Law. 14. 

IV. SOLICITOE— CEETIFICATE— 40 & 41 Vict, 
c. 25, s. 23, and Sched. II.'] Where a solicitor has 
neglected for a whole year to renew his certificate, 
the Master of the Rolls alone has power to order the 
registrar of certificates (the Incorporated Law 
Society) to grant him a certificate for the current 
year. The right of a solicitor who has neglected 
to renew his certificate to apply for a fresh one is 
not a " right acquired or accrued " within 40 & 41 
Vict. c. 25, s. 23, Proviso (B). Ex parte Incorpo- 
bated Law Society. Re Chaffers 15 Q. B. D. 467 



V. SOLICITOE— LIABILltlE8— London Agent- 
Misappropriation by — County Solicitor heM 
responsible, Asquith v. Asquith W. If. (1S85) 81 

2. Negligence — Proceeding by Pauper — 

0. XVI., rr. 30, 31.] The solicitor of an appellant, 
who was suing in forma pauperis, had served a 
respondent with notice of^ the appeal ; although 
the case against that respondent had been abaa- 
doned at the hearing below, and no relief was a^ed 
against him on the appeal, On these facts the 
C^urt of Appeal gave leave to move against the 
solicitor before the Court of Appeal to shew cause 
why he should not be personally liable to pay the 
costs of the respondent s appearing on the appeal. 
Martinson v. Cix)wes 52 L. T. 706, 38 W. E. 555 

[(CJL) 

8. Negligence.] A solicitor was con- 
sulted by a lessee of premises with reference to the 
building of a wall, to the erection of which on the 
demised premises his lessor objected. The lease 
was shewn to the solicitor. The solicitor made no 
inquiries as to whether there was any objection to 
building the wall, other than what might be con- 
tained m the lease. The land was subject to a 
restrictive covenant against any such erection in 
favour of the original vendors of the freehold, and 
the wall, after erection, had to be pulled down : — 
Held, that the solicitor had been guilty of no negli- 
gence. Pitman v. Francis - 1 C. & E. 855 

Delay — Administration — Disallowance of 

costs. 

See Practice — Costs. 7. 
Firm of solicitors. 

See Partnership. 6, 7. 
Order on solicitor personally to pay costs. 

See Practice — Staying Proceedings. 1. 

Order on solicitor personally to pay costs- 
Appeal. 
See Practice — Appeal. 7. 

VI. SOLICITOE— -LIEir—C^rgrc— Property ^re- 
covered or preserved^ in Action — Solicitor dis- 
charged before Trialr-23 & 24 Vict. c. 127, «. 28.] 
A solicitor, through whose instrumentality property 
has been recovered or preserved in an action, is en- 
titled under the 28th section of the Attorneys and 
Solicitors Act, 1860, to a declaration of charge upon 
such property, although his client may have dis- 
charged him before the trial of the action. 

In such a case his charge will be subject to the 
lien for costs of the client's solicitor for the time 
being. 

Money paid into Court as a security for the costs 
of a party to an action is not in case by the success 
of the party it becomes repayable to Imn, property 
" preserved " in the action within the meaning of 
the Act. So held, by Kay, J. Re Wadsworth. 
Bhodes v. Sugden 29 Ch. D. 517, 54 L. J. Ch. 688, 

[52 L. T. 618, 88 W. E. 558 

2. Charge — Property recovered or pre- 

served— 23 & 24 Vict. c. 127, s. 28.] The Defendant 
in an action for dissolution of partnership and wind- 
ing-up of the partnership business, delivered a de- 
fence and counter-claim, claiming certain remedies 
against his co-partners. At the trial the parties 
agreed to a compromise, and an order was made 
directing the taxation of the costs of all parties, and 
staying all proceedings except for the purpose of 
enforcing the agreement and that order. The 
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agreement, which wa^ set out in a whedule to the 
order, provided for the diasolntioa of the putmer- 
sbip, the sale of the poitaenhip property, and that 
all coats of the parties should he p^d out of the 
wtate. Bubssquentlj the parties agreed that a 
Mle of a certain part of the partner^ip propert}' 
should he rescinded, that all lit i^atioD shooM be pot 
an end to, and the busiDesB carried oa as before the 
action. The Defendant's solicitor applied for an 
order charging his coats on the shares twth of the 
Plaintiffe and Defendant, in the partnership pro- 
perty, or, in the alternative, on the Defendant's 

Meld, that there vas nothing on which the 
solicitor could have a hen, as he ^ failed to shew 



Order of Kay, J. (53 L. T. 135, W. N. (1885) 
169) discharges. Bowianbb (or Howlakd) v. 
WiLLUus - - W. 1T.(1BSB)1B4(C.A.) 

8. Charge on Frm/erty reeotered or pre- 

terved — Sulieitora emphyed to oppose Winding-up 
Petiiiim—Scliciton' Act, 1860 (23 * 24 Vict. e. 
127), I. 28.1 Be United Sbefoebob' Wheal 
BosB Co. - - ~ W.IS. (lUB) IS 

Ctiaraina Order for t 
Vict. e. 127, 
decree for administration of a testator's estate 
made at the suit of an infsot who wag entitled to a 
contingeut reversionaiT shore in the estate. B. 
was B^citor for the Plaintiff and for J. and A., 
two of the persons entitled to the other shares. 
After decree he ceased to be solicitor for these 
parties, and obtained an order directing taxation of 
his costs as their solicitor in the action, including 
the costs of the application, and charging their 
shares in the estate with the payment of such costs, 
with liberty to apply to have them lused. He 
now, the cause not yet having been heard for 
further consideration, applied to have the costs 
raised by a sale of the shares charged : — 

Held, affliming the decision of Bacon, V.C., that 
the application was preniature, and that uo order 
ought tobemade for raising tbecosts until the cause 
was heard for further consideration. In re Gheen. 
Gbbbh e. OBum 28 ini. D. IB, M I. J. Ch. M, 
[60 L. T. 613, 82 W. E. S73 (C.A) 

6. Ckarging Order — QamiAee Summon* 

~Priorily—23 & U Viet. o. 127, s. 28.] The 
proceedings of nfi. fa., issued on behalf of the 
snceessfnl Plaintiff in an action, were attached in 
the hands of the sheriff by a gamishee stunmons 
from a county court to answer a jud^ent obtained 
against the Plaintiff in that court. The PlointifTs 
soLwtor in the action, who had received notice of 
the service of the gamishee Bunmiona,SBbsequeutly 
obtained an order under 23 & 24 Vi '"" "" 

charging the fund recovered with coats of the 
octioii remaining due to him: — Sdd, that such 
order was rightly made, and the solicitor's claim 
was entitled to priorit|r over the claim of (he judg- 
ment creditor of the Plaintiff under the garnishee 
Bommone. Decision of the Queen's Bench Division 
(13 Q. B. D 543, 53 L. J. Q. B. 527, 83 W. B 123, 
18S1 Dig. col. 477) affirmed. Ex parte Adahs. 
Dallov v. Oarbold .. 14 (L B. D, 649, 

[6t L. X Q. B. 76, 62 L, T. 340, 33 W. B. aie (C.A j 
6. Oynpanjfi Sooki — ArlieUt — Com- 



VI. aOIiICITOB— mX— eoBHnued. 
panics Act, 1862 (25 & 26 Viet e. 69), s. 32.1 The 
solicitor of a company cannot acquire a Uen tor 
costs upon such books of the company as under the 
articles of the company or the provisions of the 
(Companies Acts ought to be kept at the com- 
pouy fl registered office. So Md, by Kay, J. 

Be OmUd Fire Inmrance Co. (24 Ch. D. 408, 

53 L. J. Ch. 71, 49 L. T, 697. 32 W. B. 260) 

observed ;q)on. Re Aholo-Maltese Hydraulic 

Dock Co. M L. J. Oh. 7S0, B2 L. T. 841, 39 W. S. 

[B62, W. H. (1886) 84 

7. Ditckarge of Lien — Payment into 

Court.'] The Court has jurisdiction, upon payment 
into Conrt, or giving security for a sum sufficient 
to answer the solicitor's demand, to order the 
delivery up by a solicitor, who has been discharged, 
of the client's papers, where retention by the 
solicitor would embarrass the client in the proeecn- 
tion or defence of pending actions. Se GaUmADII. 
[84 W. B. 68, W. IS. (18B6) 186 
(Varied on appeal by eanimt, 84 W. B. 161, 
W. B. (1816) SSi.) 

S. I>oss of Possession — D^t barred by 

Statate^Adminittralion Action.] A firm of soli- 
citors had a Uen for costs upon certain docoments 
in their possession. The partnership was dissolved 
and the Smt was reconstituted, shortly after which 
the documents in question were removed from the 
office of the firm by a former partner without the 
consent or permission of the Grm. 

Held, hjhjtj, J., that the lien was not destroyed. 
A lien is not barred by the fact that the debt in 
respect of which the lien is claimed is barred, and 
may be enforced for the purpose of obstructing an 
adininistration action if the debtor declines to waive 
his rights under the statute. BeCABTEB. Cabtebv. 
Cabtts 63L.T.B80,MV.B.67,'W'.K.(1B86)184 

9, Set-off for Dama^ee or Codt — SbiJci- 

tor's Lien — Cross Jadmnenti in tejxiraCe ActUmi — 
Order Lir., r. 14.] The Court, upon an applica- 
tion to set-off cross judgments in distinct actions 
are entitled, notwithstanding Order lit., i. 14, to 
order that the set-off ehall oe subject to the lien 
for costs of the solicitor of the opposite part;y — for 
assuming that r. 14 applies to a set-off in distinct 
actions, it leaves the Court a discretion to allow 
the set-off, either subject to or notwithstanding the 
solicitor's lieu, and if it has no application the 
Conrt have the same discretion by the practice pre- 
viously to Beg. HiL Term, 1853, r. 63, which, since 
the repeal of Uiat rule hj the new rules, is revived. 
Edwards s. Hope - - 14 Q. B. D. 02S, 

[64 L. J. 0. B. STB, 63 L. T. 69, S3 W. B. 672 (0 A.) 

Action by debenture hohiers— Costs — Priority. 

See Cohfaky— Dedbhtcbes. 1. 
Vn. BOUCITOS — FBITILSeB — Produefion of 
Daaimerd»—~Evidenee.'\ Judgment having been 
given for the Plaintiff in an action against a married 
woman, an inquiry was directed hofcre the master 
. as to her se^uate estate. The sohcitor to the 
I trustees of the Defendant's marriage settlement was 
asked the names and addresses of the trustees, and 
declined to answer, and was called npon to produce 
the BotUement deed, and declined to produce it. 
I Held, affirming the judgment of Mathew, Cave, 
and Wills, JJ., (1) that the question ss to the names 
I and addreesea of the tnutees was not a question as 

Q 
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Vn. 80LICIT0B— FBIVILSOE— oonetnt<e(2. 

to the contents of a written document, and coold 
properly be asked, and that, in answering it, the 
solicitor wonld not be disclosing any coi^dential 
communication, and therefore he was bound to 
answer: 

(2) that, as the Defendant could not object to 
the production of the deed of settlement, the soli- 
citor was bound to produce it. Ex parte Campbell, 
Be CathcaH (L. B. 5 Ch. 703, 23 L. T. 289, 18 
W- K. 1056) followed. Bursill v. Takneb 

[16 Q. B. D. 1, 66 L. J. Q. B. 63, 63 L. T. 446, 

[34 W. B. 36 (CA.) 

Privileged communication. 

See Practice — Discovbby — Intebbo- 

OATORIES. 5. 



Privileged conomunication — Criminal law. 

See Eyidbncb. 12. 

Vni. SOLICITOB— BETAIHBB— Jbinf Retainer 
of Firm (W Solicitors for Three Co-defendants — 
Solicitors declining to axit further for one of De- 
fendants, but continuing to act for the rest^j Be 
Flint. Coppock v. Vaughan W. IT. (1886) 163 

Corporation — Contract not under seal. 

See Highway. 1. 

IX. 80LICIT0B — 8TBIKIN0 OFF BOLL — 

Jurisdiction of Court of Appeal.^ From the evi- 
dence given by a solicitor in an action in the Court 
of the County Palatine of Lancaster he appeared 
to have been guilty of gross misconduct in his 
character of soHcitor as to one of thb mortgages to 
which the action related. The Plaintiffs in the 
action having appealed, the conduct of the solicitor 
came under the consideration of the Court of Appeal, 
who directed the official solicitor to take proceedmgs. 
The official solicitor acc<»:dingly moved in the Court 
of Appeal for an order calling on the solicitor to 
explain his conduct, or that he might be struck off 
the roll : — 

Held, that the Court of Appeal had jurisdiction 
to entertain the application, although not brought 
before them by way of appeal. 

The solicitor haid not taken out his certificate 
for several years, and did not take any notice of 
the application. The Court, under the special 
circumstances of the case, did not think nt to 
strike him off the roll or suspend him, but made an 
order restraining him from applying to renew his 
certificate without the leave of the Court. Re 
Whitehead 28 Ch. D. 614, 64 L. J. Ch. 796, 

[62 L. T. 703, 33 W. B. 601 (CA.) 

X. 80LIGIT0B — XrirQTTALIFIE]) — ^c^% as a 

Solicitor — Attachment for Contempt — 6 & 7 Vict, 
c. 73, s. 2—23 & 24 Vict. c. 127, s. 26.] Every 
person who acts as a solicitor contrary to s. 2 of 
6 & 7 Vict. c. 73, is liable to attachment for con- 
tempt of Court under 23 & 24 Vict. c. 127, s. 26, 
whether he so acts in the name of any other person 
or in his own name, unless such person be duly 
qualified. Although the Court will generally adopt 
the findings of the master as to. such conduct, his 
report is not conclusive. Be Walter Simmons 
[16 Q. B. D. 348, 63 L. T. 147, 33 W. B. 706, 

[49 J. P. 740 

2. Pretending to be Solicitor — Penalty — 

Notice as to small Debt— S7 & 38 Vict. c. 68, s. 12.] 
S., a partner m a firm of coal merchants, wrote to 
A., who owed the firm for coals, a notice signed by 
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himself, headed '* Final notice before proceeding in 
County Court. Unless you pay the sum of 228. 6d. 
to the firm of, &c., I shall proceed against you 
under the above Act." 

Held, by Mathew and Day, J J., that the justices 
were wrong in convicting S. of pretending to be a 
solicitor contrary to the above section. Stmondb v. 
Incobfobated Law Society - 49 J, P. 218 

3. Pretending to be a Solicitor — Notice to 

Pay D(ht by Agent of Creditor — Demanding more 
than Debt— ^7 & 38 Vict. e. 68, s. 12.] B., an 
agent, who used to issue County Court summonses 
for people, was authorised by V. to write to a debtor 
of V. for payment. B. sent a notice, signed by 
himself, in these words : " County Courts. Unless 
the sum of £1 158. 6d. due to V. is paid, I shall 
proceed against you under the above Acts." The 
debt due to V. was really only £1 68. B. being 
summoned under the above section, held, by Mathew 
and Smith, JJ., that the magistrate was right in 
dismissing the smnmons, as uiere was no evidence 
that B. pretended, &c., to act as a solicitor. In- 
corporated Law Society v. Bedford 49 J. P. 815 

SOLICITOB — ^Agreement by, of promoter of com- 
pany — Separate undertaking. 
See Company — Promoters. 1. 

Duties — Mortgage by client to solicitor— 

Power of sale. 

See Mortgage — Power of Sale. 2. 

Nomination of— Administration action. 

See Executor — ^Actions. 11. 

Bight of audience — ^Bankruptcy appeal from 

County Court. 

See Bankruptcy — ^Appeal. 8. 

Eight of audience — Examination of debtcMr. 

See Bankruptcy — ^Examination. 2. 

— Trustee — Appointment. 

See Trustee — Appointment. 2. 

SOLICITOB AND dJENT COSTS— Bankruptcy 
Proceedings. 
See Bankruptcy — Costs. 2. 

SOLICITOBS' BEMTTNEBATIOK ACT, 1881. 

See Solicitor — Bill of Costs. 6-14, 24. 

SPECIAL CASE — ^Power to state— Bailway Com- 
missioners. 
See Railway Company. 14. 

SPECIAL VEBDICT — Certiorari. 
See Criminal Law. 16. 

SPECIFIC PEBFOBMANCE— iloreemcne' to make 
a Boad — Bequirevnents of Local Board inconsititeid 
with agreed Specification — Public Health Act, 1875, 
8. 152.] The B. company agreed to construct a 
road over the land of the Plaintiff, who was to 
grant the company a right of way over the road 
when completed, and to permit it to be declared a 
public highway by the local Board. The company 
were to make the road according to a plan and 
specification already approved by the local board, 
and to do all things necessary to carry out a reso- 
lution passed by the board that the road should, 
six months after completion to their satisfaction, 
be declared a public nighway. After completion 
of the road in accordance with the specification, 
the board were advised that it did not comply with 
the above section, in not bein^ flagged or lighted, 
and they withheld their sanction to its being de- 
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SPXCmc PX&rOKKAHCS— emtfaxad. 

dared a public highwaj-. The PUintiS then bnmght 
in action cliUTning specific performance bj the 
compaay of the agreement, on the ground that 
thej had not done all thiagB necessarj to enable 
tlie board it> declare the road a highwaj, and claim- 
ingdaniages .— 

HM, b; North, J., that, inssninch aa td cimipel 
the DefMidants to nuke Uie road so as to confonn i 
with the prorisioni of the Act would he to eofcm^e | 
pvfdnnBnee of tenna at latiancewith the tsree- i 
ment and entirely outside the contemplation oT the 
Duttee. foecific nerfoniuuice coold not t>e radered. 
been entitled 
if anj bad been shewn, qiucrt. Sadn- 
Ibadino Hakboub Ihpbotehekt Ca 

[eS L. T. US, W. % (18U) 3« 
Damages — Atlentative Clai 



DCBSv. fiai 



specific perfon 



a contract by which ha 



agreed lo sell and the Defendant agreed to porehaso 
the lease, goodwill, fixtorea, and st«ck- in-trade of 
a businecB ; the Plaintiff alleging ttiat he was and 
always had been able and willing to perform the i 
contract, but that the Defendant refoaed to perform ' 
the same. The statement of claim in the alterna- 
tive claimed £100 as liquidated damages filed by ^ 
the contract tor the refusal to perform the contract , 
The statement of defence alleged false representa- ' 
tiona by the Plaintiff as to the character of the 
business, and denied that the Plaintiff was able and 



the purchase withui a week, he should re-sell the 
bosiness, which he accordingly did. No amend- 
ment of the pleading was then asked for by the 
Plaintiff, and the action went on to trial. At the 
trial before Bacon, V.C., the Plaintiff's counsel, 
admitting that the claim for specific performance 
tonst be abandoned, sought to recover the £100 as 
liquidated damages. He did not apply for any 
amendment of the pleadings. The Vice-Chancellor 
dismissed the action on the ground that the claim 
for specific performajice failing through the Flain- 
tifC% own act the alternative claim for damages 
must fail also : — 

MM, on appeal (by Earl of Selbome, L.C., 
Brett, M.E., and Cotton, LJ.) affirming the de- 
cision of Bacon,.V.C., that, in the absence of any 
amendment of the pleadings (which ought not at 
that stage of the action to be allowed), the action 
mnat be treated as one lor specific perfonnance 
with a claim for damages in the alternative as b 
substitnt* for specific performance, according to the 
practice eiistjng before the Judicature Act in the 
Court of Chancery, and that the Plaintiff, having 
by his own act rendered specific performance im- 
possible, waa not in such action entitled to damages. 
HipouvE V. Cask 28 Ch. D. SSe, 51 1. J. Cb, 399, 
[£2 L. T. 242 (C.JL) 

3. Undertaking— -Application by Plaintiff 

for leave ta do certain acta left uiuJone by De- 
fendant— 0. XLII., r, 30.] The Defendant in an 
action for specific performance of an agreement to 
make a rood gave, at the trial, an undertaking to 
complete the road. An order was subsequently 
made fixing a date by which the road was to be 



BPZCIFIC FESFOBIUKCE— eoMinwd. 

completed. This not having been done, the Pluntilf 
moved, under the above rule, for an order that he 
might be at liberty to complete the road himself 
at the Defendant's cost ; — 

Held, by North, J., that the case did not tall 
within the rule ; hut, nevertheless, the Court wonld 
eaSorce the undertaking by permitting the Plaintiff 
to do the works, with liberty to apply Uiat the 
Defendant shonld pay the expenses so incurred. 
MOBTTMEB e. WiLBOM - - 33 W. B. 98T 

4. Vendor and FuTchater — .^ifreeinenl/or 

Sale of surpliu Lattd — Fendor'i lAen — Liberit) to 
apply — jBotion for Eeteiinon — Cotti. HuLi. 
(SUyob of) 0. MoBTON - W. V. (188S) ISO 
Action for — Default of pleading— Evidence 

SeeFKAVTWJ! — Motion roBjoDQMZNT. 1. 
Agreement for leaae. 

"^ee Landlord aud Tenant — Aobkb- 
EM. 1—3. 
BFZCULATIOir — Debtor guilty of rash and 

hazardous. 

See Bahkbdftct — CoMPoarnoN. 2, 8. 

BaNEBCFTCT — DlHTHABQB. S. 

8TAXBE0LBEB — Indemnity to — Objection by 

claimant indemnifying to interpleader 

&« Ihtebpleasbb. 
BTAXFB. 

Bee Revende. 9—12. 
BTAiriTABira COTTBT— Winding-up of cost book 

mine — Inspection of documents. 

jSee COMPiST- Cost Book Company. 
BTATZKEST 07 CLAIK. 

See Pbactick — PLKADtssfl. 

btatxksht: or ssfxvce. 

See Pbapticb — Pleadihob. 
BTATUTB— SfcUtitoTB JhUf—PrivaU Ael—En- 
foreemenl of righU under.] Where an Act of 
Parliament contains a provision for the special 

Srotection or benefit of an individual, he may en- 
jrce his rights thereunder by aa action, withont 
either joining the Attomey-Oeneial as a partj, or 
showing tbat he has sustained special damage. 
Dbvonpobt (Maiob qv) o. Pltbodth, Detontobt 
ASD DiffTKicr Tramways Co. - 52 I. T. 161, 
[49 J. F. iOS (CA.) 

Construction — Private Act. 

Bee Pooh Bate. 4. 

Local — Repeal of general act by. 

See XiOOAL Qovebnhemt. S. 
btatutb of FBAUBS. 

See FaAl!DB, Statttk or. 
I SIATTTTE OF IDOTAnOFB. 

See LwiTATioiis, Statutes or. 
BIATUTxa 

See List or Statutes (at beginning of 
Digest.) 
STAY OF FBOOBXDDrQB. 

See Pbactiob— Stayinq PaooEmntOB. 
STOCK— Gift of— Declaration of Trust 

See GUT. 2. 
Ininnctiou to restrain transfer of — Under- 
taking by married woman. 
See Praotiox— CBABGDia Obdbbs. 
Q2 
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STOOX XXCKAJKK—Bantiniptey of Sroker— 

Bharft bought for applicant — Depotiled at seeurilii 
— Sale — Balance pind to intitee in Bankruptcy— 
Jpproprwfton — Colli.] The bankmpta, sUwk- 
broten, had been emplojed by the applicant ta 
buy certain speciRc shues for him, and had heeu 
paid for the same. These shaiee were, with othen, 
deposited by the bankrnptfl with B. ea iecnrity (or 
an ttdrauce. On the bantraptcy beeominK known^ 
B. sold the shares, reimbnraed himself, and banded 
the balance to the tmstee. Upon the applieanlf. 
sending in » claim for the balance another claimant 

Bdd, by Cave, J., that the moneymigbt be paid 
over Ui the applicant on the tenns Uiat his solicitor 
would BiTe apersonal ondertaking to repay so mnch 
M the Conrt might order at any time witiiin three 

Bdd, also, Ibat the applicant's costs mnst be 
borne by him; since it would be unjust that tlie 
expenie of enforcing his claim should be borne by 
the general body of the creditors. Ex paHe Ban- 
KABT (or Bankart). Be Blakxwat AMD Thomas 
[ti L. T. 680, W. IT. (IBM) 64 

a, Sah of Bank ShaTet—30 & 31 Viet. e. 

29j 1. 1 — Omimion to specify JVumbers — Broken 
Bight to Indemnity — Stock Exdiange, Uiage ofJ] 
The Defendant employed the Plaintiffs, who were 
(tockbrokeis on the Stock Exchange, to bay aharea 
in a joint stock banking company. He hod on 
many previous occaeions employed the PUintiffs 
to boy similar shares, and on none of those occasions < 
did the contract or advice note forwarded to him | 
specify the dietinguisbing numbers of the sharea i 

Snrchjued. The PUintiffs purchased the shares 
'om B jobber on the Stock Exchange in the nsual 
way, and forwarded t« the Defendant a contract 
note in the usual form stating that tlie contract 
was made snbject to the roles and regulations of the ' 
Stock Exchange. The contract was not made with 
reference to any distinguishing numbers of the 
riiares, nor did the contract note specify any 
nnmbers. It is not the practice on the St«ck Ex- 
change to specify the numbers of the sharei in 
dealing in buik shores. The Defendant before the 
■ettling-day wrote to the Plaintiffs repudiating 
the contract, on the ground that the numbers <S 
the shares were not specified pursuant to 30 & 31 
Vict. c. 29, s. I. Notwithstanding such repudia- 
tion, the Plaintiffs completed the contract and paid 
for the shores. — By the rules of the Stock Exchange 
the committee only recognize the members of the 
Stock Exchange as the parties to contracts, and if 
a member does not carry out a contract he may be 
declared a defaulter and expelled from the Stock 
Exchange, and " no application, which has for its 
object to annul any bargain on the Stock Exchange 
shall be entertained by tbe committee unless upon 
an allegatiou of fraud or wilful misrepresentation." 
—The Plaintiffs sued the Defendant to recover the 

Srice of the shares paid bv Uiem : — Held, by Matbew, 
., on the anthority of Bead v. Aadtraon (13 Q. B 
D. 779, 53 L. J. Q. B. 532, 51 L. T. 55, 32 W. K. 
S50, 49 J. P. 4) that the Plaintiffs were entitled 
to recover. Sexhoub v. Buiixie 11 ft. B. S. 460, 
[S4 L. J. 0. B. 847 : 
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S, 8aU of Bank BhaTtt—Omtract for— 

Omittioa to apeci/y; numier of Sharei — 30 & 31 
Vict. c. 29, *. 1 — BToher'i Rtgkt to Indemnilg.'} 
The Defendant inAmeted the PUintifb, itoek- 
broken of Briitol, to purchase for him shares in a 
joint stock bankiug commny on the London Stock 
Exchange. The Plaintilfs gave directions accord- 
ingly to their London agents, brokers on thff 
London Stock Exchange, who purchased the shares 
from jobbers on the Stock Ezeliange in the nanal 



Stock Exchange it is provided that the Stock Ex- 
I change ghall not recognize in its dealings any other 
I persons than its own members, snch members, if 
they do not cany out contracts, being liable to be 
expelled from the Stock Exchange, and that no 
' application to annul a contract shau be entertained 
by the committee of the Stock Exchange unless 
upon a specific allegation of fraud, or wuful niis- 
representation. Before the settling day the Defen- 
I daJot repudiat«d the contract, but the committee of 
the Stock Exchange refused to annul the contract 
and therefore the Plaintiffs completed it, and paid 
the price of the shares. The Defendant was. 
ignorant of the usage of the London Stock Ex- 
change with regard to dealings in shares of Innking 
companies, and did not know that the purchodng 
broker was by such usage bound to perform a 
contract for tbepuichase of banking shares, though 
void at law under Leeman's Act : — Held, affiiming 
the decision of Grove, J. (14 Q. fi. D. 467, 54 L. J. 
Q. B. 351), that the PlointiBs were not entitled to 
recover from the Defendant the moaej paid by than 
as the price of the shaiee, since the usage of the 
Stock Exchange to disregard Leeman's Act, and: 
to recoguiie as valid a contract which was made- 
contrary to that Act, was unreascnkahle as against 
strangers who did not know it, and therefore was- 
Qot binding on the Defendant. Psbby v. BtKSBir 
[IS Q. B, D. »B, 54 L, J. Q. B. 466, 53 X. T. 
[586 (CA) 

Contract for payment of "Differences" — 

Wagering contract. 
See Caa»TKjti7T. S, 9. 
STOP OBBIB — Injunction to restrain traosfer of 
stock — Undertaking by mafried woman. 
See Pbacticb — CuABOiHa Obdebs. 
BTOFPAOE IK TBAHBITII— End of transit— 
Goods bought by agent in England for 
foreign principal. 
See Sale or Ooods. 2. 
Notice to Consignees to bold proceeds rf 



See Water. 



8te HioHWAT, 
Obstruction by Bailway. 

See Bailway Company. 5, II. 
Pavement — Expenses. 

Sea Hbtbopolib. 7. 
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STREEH— continued. 

Paving expenses — Liability of adjoining 

owners. 

See Towns Improvement Act. 

property of Board of Works in — ^Telephone 

wire — ^Injunction. 

See Metropolis. 5. 
Public Health Acts. 

See Public Health Acts. 3, 7, 17. 

8TBIKIK0 80LICIT0B OFF THE BOLL. 

See Solicitor — SontiKiNO Opt Roll. 

flUBMIBSIOK TO ABBITBATIOK— Agreement to 
appoint valuers — Rule of Court. 
See Arbitration. 2. 

ilUBSTITUTED BEBVICE. 

See Practice — Writ. 9, 11, 12. 

BTTCCESSIOK DUTY— Covenant by settlor for 
payment of a sum of money during life or 
after death. 
See Revenue. 13. 

STTMICOKS— Bastardy. 
See Bastardy. 

Determination of question at issue. 

See Practice-— Chambers. 11. 



In chambers. 
See Chambers. 

Refusal of Justice 
cretion. 
See Justices. 7. 



to issue — Dis- 



UTTPEBIOB AND VASSAL. 

See Scotch Law. 8, 9. 

mJFBBVISIOK— Winding-up under. 

See Company — Voluntary Winding- 
up. 6-8. 

4TJPP0BT — Lateral support of house by soil and 
building not contiguous.] A., B., and C. were the 
•owners of three consecutively adjoining houses in a 
street. B.'s house intervened between those of A. 
and C. A.'s premises were destroyed by fire and 
rebuilt. After rebuilding, B.'s side wall separated 
from C.'s premises, the adjacent wall in which 
became cracked. 

In an action by C. against A. for damages, 
evidence of architects was given to show that the 
crack was caused by the settling down of A.'s new 
building on soft clay, and drawing over with it B.'s 
premises ; and, on the other hand, architects were 
produced on behalf of A., who proved that the 
•rebuilding was properly executed, and attributed 
the separation, to an old settlement increasing 
gradually. 

The jury, upon the question being submitted to 
tnem, found that A. was guilty of negligence ; but 
the learned judge at the trial directed a verdict for 
A., being of opinion that there was no evidence of 
negligence : — 

Held, that, as the evidence showed that the 
injury was caused by the rebuilding of A.'s pre- 
mises, C. was entitled to maintain the action, even 
assuming the rebuilding to have been performed 
with due skill. 

The principle of Dalton v. Angus (6 App. Cas. 
740, 50 L. J. Q. B. 689, 44 L. T. 844, 30 W. R. 191) 
.applied. 

Solomon v. Vintners* Co. (4 H. & N. 585) dis- 
tinguished. Latimer v. Official Co-operative 
Society - - - - 16 L. B. Ir. 806 



SUPPOBT— con«mt4«c?. 

2. Surface — Grant of Land reserving Coal 

— Subsequent Conveyance of Coal to another — Lia- 
bility of latter to grantee for subsidence by mining. 
Carlin v. Chappel - 47 Amer. B. 722 (U.S.) 

Subsidence — Action — Limitation — ^Remote- 
ness of Damage. 
See Damages. 9. 

SUBBTIES — Administration Bond — ^Amount. 
See Administrator. 1. 

SUBETT. 

See Principal and Surety. 

STTBBEKDEB— Lease— Infant. 
i8'e« Infant. 8. 

STTBVETOB — Remuneration — Custom.'] No custom 
exists by which surveyors engaged in compensation 
cases on the compulsory purchase of property are 
entitfed to be remunerated on a percentage of the 
sum awarded, according to Ryde^s scale. Deben- 
HAM V. King's College, Cambridge 1 C. ft E. 43S 

SUBVIVOBSHIP. • 

See Will — Construction. 44-47. 

— Joint banking account — Joint investments. 
See Banker. 1. 



T. 



TACKIirO. 

See Mortgage — ^Priority. 10, 12. 

TAVEBir. 

See Inn. 

TAXATION— Bill of Costs. 

See Solicitor — ^Bill of Costs. 

TAXES. 

See Inland Revenue. 

Covenant to pay — Construction. 

See Covenant. 4. 

TELEOBAFH— Telegraphic Address — ^Injunction 
— Jurisdiction. 
See Trade Name. 1. 

TELEOBAFH ACTS — Suspending telephone wire 
over street — Consent of local authority. 
See Metropolis. 5. 

TELEPHOHE COMFAKY — ^Rateable occupation — 
Overhead wires. 
See Poor Rate. 3. 

Wire across street — ^Injunction— Board of 

Works. 

See Metropolis. 5. 

TEKAET. 

See Landlord and Tenant. 

TEKAET FOB LIFE— Powers of, of settled estate. 
See Settled Land Act. 

TEKAET IK OOKKOIX— Landlord and Tenant — 
Tenant by Sufferance — Use and Occupation — Ordi- 
nary Repairs — Contribution.] Where one tenant 
in common has by lease demised his interest to his 
co-tenant in common, if the tenant in common who 
was lessee continues in occupation as tenant at 
sufferance after the expiration of the lease, he will 
be liable in an action for use-and occupation at the 
suit of his co-tenant in common who was lessor. — 
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One tenant in commoa who expends monej on 
ordinary repairs has no right of a«tl<m' againet his 
co-tenant for conlribution.— Jndgment of Pollock, I 
B. (12 Q. B. D. IM, 50 L. T. 124. 32 W. B. 389, | 
48 J. P. 216, 16S4 Dig. col. 486), affirmed. Lbioh ; 
V. DicssBOK - Ifi Q. B. D. eo, U L. J. Q. 3. IB, 
[GS L. T. T9a 3S W. B. BBS (OJL) 
lEKABT IH TkU^Ditentaaiaglhed — Pro- 
teetor of Betaemmt^Annuitant—Fina and Be- I 
wteHa Act (_3 &. i Wia. *, e. 74, 8. 22.] The 
person who ia, within the sbove seetion, the " pro- 
tector of the settlement," as being the "owner of ' 
the prior estate," to the estate tail, is the person 
who IS benejiciitll; entitled to the rente aod profits. ' 
A freehold estate was devised to tmstees for a term i 
of Dinetj-nine years, if the testator's son M. ehonld | 
BO long lire, npoD tmst to manage the estate, and ' 
to pay thereout a yearly Bam of £250 to M. for life, 
and, Bnbject thereto, to pay the surplns of the rents 
and profits to the person for the time being entitled 



d profits. Upon the 

sooner determination of tlie term, the 

devised to the nse of the testator's son H. for life, 
with remainder to H.'b son in tail male. 

H^d, by Pearson, J., that H. was the protector 
of the settlement. 

SeDiidion'i Owitrorf (8 C3i. D. 628, 47 L. J. Ch. 
632, 39 L. T. 182, 27 W. K. 179) apfOicd. 
Se ArNBLiE. AiNBLiB v. AniBLiE. M L. J. Oh. 8, 
[SI L. T. TSO, 33 W. B. 14B 

S. DiteatailitigDeed—EnTolaient— Settle- i 

w«n( — MitUike — RectijUation^JixTUdieUoii— 
Fma and BenoverUt Act C3 & 4 Wm. i, e. 74), ss. 
40, 47.] Having regard to sects. 40 and 47 of the ' 
Fines and Becovedes Act (3 & 4 Will. 1, c. 74), the 
Court has no jurisdiction to rectify, on the gronnd 
of mistake, a deed which has been enrolled as a dis- 
entailing assurance under the Act, olthoogb Vbe rec- 
tification asked is not in the disentailing part of the 
deed, hut in a resettlement added to it, which might 
have been effected by a separate aneimilled deed. 

A testator, who died in 1836, devised his estates, 
Bubject to a prior limitation to A. for life, \d the nse 
of.B. for life with remainder to the use lA "the first 
and other sons of B. in tail," with remaindecs over. 
In 1878 by a deed enrolled as a disentailing assurance 
nnder the Fines and Becoveries Act (3 ft 4 Will. 
4, c. 74), B. and C. his then only son, with the con- 
sent of A as potector of the settlement, conveyed 
the estates, subject to A.'s Uf e estate, bat discharged 
from B.'s life estate, and C.'s estate tail in remainder 
nnder the will, to the nse of B. for life, with re- 
mainder to the use of C. in tail, with remainder to 
nses in favour of the Defeclant and his issue. 

It appeared to have been the intention of the 
parties to this resettlement to preserve therein tiie 
hmitation in the will to the "lirst and other sons of 

B, in tail," bat shortly after the death, in 1880, of 

C. a bachelor. B. being still living, it was discovered 
that this limitation had been omitted, and that 
consequently the limitations over in favour of the 
Defendant and his issue took effect to the exctnsioD 
of B.'s future issue, if any. 

In an action by A. and B. against the Defendant 
who was an infant, to have the deed of 1378 rectified 
by the insertion, next after C.'s estate tail, of a 
lunitation to B.'s " second and other sons in tail ;" — 



TSSAST tX TAIL— conMnued. 

Rdd. by Bacon, V.C, that by Beet 47 of the 
above Act the Coort was prohibited, in snch a ease. 
From exercising its ordiiury jurisdiction as to the 
rectification of mistakes in deeds. EAix-DaitB o. 
Hall-Dabe - 39 Ch. S. 133, M L. T. Ut, 
[33 W. B. Bit 
(Bnd. by C. A : 34 W. B. 82, W. X. (ISSB) IW). 
Will— Devise. 

See Will — Estatb in Bealtz. 
TEITAnT BI8KTB '— Lease — Abandonment of 

Tenancy. 

j6^ Landlobd AND Tenant — Lzjlse. 13. 
TIBDEB — Costs — Salvage action. 

See Practice — AontEALTi. 6. 
Salvage Action— Plea of tender without pay- 
ment into Court. 

See Ship — Salvage. 1. 
lEIBD PABTX. 

See Pbacticb — Thibd Pabtt. 
tm — Appeal — Originating summons — Dismisnl 

See Pbactice— Appeai.. 15. 
Appeal from Chambers. 

See Pbaittice — Cbakbebb. 6, 9, 10. 
Bankruptcy Appeal — -Mistake — Extension of 

See Bankbuptct — AppeaIi. 9. 



Bastardy o(der. 

.See BAffFABDT. 2. 

Bill of Sale — Stipolated time for payment. 

See Bnj. op Sale — Fohkalitikb. 4, 5, 
Computation— Interval — Special reaolutiou. 

See Company — Managemsnt. 
Continuing offence — Erection of tempcowy 

building. 

See Min^oFOLiB. 12. 
Enlargement-— Notice of moUon to Bet aside 

See PBAiTncE — NorrcB OF Motioii. 
New trial — County Court. 

See County CotraT. 1. 
Notice of trial — Short notice. 

See Practice — Trial. 8. 



FreicHpwn Act (2 4 3 WiU. 4, e. 100.] The 
Tithe Prescription Act of 1832 does not apply to 
claims for statutory tithes in the City of London, 
under 37 Hen. 8, c. 12. 

Decision of Kay, J. (32 W. B. 285, W. N. (1883) 
188, 1884 Dig. col. 488) reversed. Observatjons va 
Sdlkeld V. JoftiuKHi (1 Mac. & G. 243, 13 L. T. 
(O. S.) 501). Ebdailb v. Payne (No. 1) 
62 I. T. BSD, 33 V. B. 364, W. F. (1885) 20 (OA) 
S. - — Tilhe in Kind—Lapie of Time—Pre- 
eumplion of Bekose— 37 Sen. 8, c. 12.] By the 
above Act, passed iu 1545, the tithes were fixed at 
2<. 9i. in the £ upon the rental of houses in the 
B. parish in the City of London. 

An action having been brought in 1680 t(X 
tithes under this Art, in respect of houses in ths 
B, parish, by a person claiming to be entitled as a 
lay impropriator under a grant from the Crown in 



( 



) 
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TITm — aintinaed. 

1610, it was admitted on the plndiDgs that tbere 

was no proof of paTment of tithea snbaeqDeat to 

the above stktnte. 

The action was for an occoont of the tithea from 
Easter, 1S79, to Michaelmas, 1881, when the tithes 
were extingniahed by a special Act (42 & 43 Vict. 

The main defence now relied on was that, after 
so long a period as 335 jeais, the Conrt most pre- 
snme Uiat the tithes had hetii releued. 

Beld, bj Kaj, J., that sach a defence could Dot 
be set ap againrt a lay impropriator of tithes ; and 
even if this payTnent of 2a. 9rf. in the £ were not 
tithe properly so-called (see preceding case), the 
analogy was too close to allow of any distinction 
being mads, and that an account mnst be directed 
against the Defendants of what was due from them 
in respect of the tithee chiimed. Ghdaii.e v. Patne 
(No. 2) - 63 L. T. H, W. V. (1886) 96. 

3. Tithe Bent-charge — Arrear$ not re- 

ooverable by Salt — Tithet Commutafion Aet (6 & 
7 Will 4, c. 71) I. 67.] By the 67th section of the 
Tithe Commutation Act (6 & 7 Will. 4, c 71) the 
som thenceforth payable in lien of tithes is declared 
to he " in the nature of a rent-cbaige issuing out 
of the lands charged therewith." 

"^ " ~ 'a in respect of which a tithe rent-charge 

rabl ■ ' - ----.■ -S^ 

. bj 
offectnaL 

Seld, hy , , 

lien of tithes is not by the statute rendered a charge 
on the inheritance; and tliat the owner o£ the 
rent'Cbarge was not entitled to claim a sale of the 
lands in order to recover the arrears of his rent- 
charge. Bailet v. Bashah so Ch. S. 84, 64 L. J. 
[Oh. 1067, 6S L. T. IS. !3 W. B. 770, 49 J. P. 880 

' Tithe rent-charge — Ireland — Limitation. 

See LniiTATioijB, Statdtbs of. IS. 

• Bedemption — Purchase money of lands 

taken by Bailway Co. 
See Lands Clauses Act. 12. 
TITLE — InteiTogatoriee as to Defendant's. 

See Fhacticb — Duoovbbi — luTBaaaA.- 



Vendor^. 

See Vespob aub Pubohabeb — Title. 
TITLX OP SOBTOITB — Whether "land" within 

SetUed Land Act. 

See Settled Labs Act, 16. 
TOBT — Actioli for, by married woman — Joinder of 

husband. 

See PnA<mcB — Partik. 7, 
Action for, by married woman — Limitation- 
See Limitations, Statdtbs op. 5. 
Action for— Reference — Death of party before 

award. 

See Abbitbatioh. I. 
NniKBJioe affecting real^ — Measure of da- 



le Dakaoes. 12. 



rOWm MPEOTBIEin! Un~Streel»—Fav{f>g 
ExpeiMet — lAiAQity of adjoining Ovmert — Boad* 
maaie good and nflervmrdt paved and JUtgged — 
Tounu Improvement Glauiet Act 1647 (10 <£ 11 
Viet. c. 34%: 53.} In 1857 a local Actwaa passed 
which incorporated sect. 53 of the Towns Improre- 
ment CUnses Act 1647 (10 & 11 Vict c. 34.) In 
1874 the appellants, in their capacity as the cor- 
poration of r., bought some land of the respondents 



ith the re- 
spondents, at their own expense widened and 
improTed the rood and laid ont a footpath along 
the side, and gravelled, channelled, and kerbed the 
foo^ath. In 1879 the appellants, in tlieir capacity 
as the urban authority, paved and flagged the foot- 

Eatb and sought to recover the expense of so doing 
rom the respondents as adjoining owners under the 
powers of s. 53. The jury found that before the 
paving and flagging in 1879 the road was not a 
street in the popular sense of the term, and that 
the footpath had been " made good " within 
,53:— 
Held, affirming the decision of the Conrt of 
Lppeal (13 Q. B.1}. IB4, 53 L. J. Q. B. 92, 50 L. T. 
08, 43 J. P. 404, 1SB4 Dig., col. 490), that the 
aspondents were not liable, apon the ground that 
the footpath had been " theretofore mkde good " 
within the meaning of s. 53, bnt without deciding 
whether the road was a "street" within the mean- 
of that section. 

he word "theretofore" in s. S3 refers to the 
period before the work is done by the commie- 
siooers, not to the period before the paaaing of the 
special Act. Portbmocth (Mator of) o. Smith 
[10 App. Cm. 364, 64 L. J. 0. B. 4T3, G3 L. T. 
[394, 40 1. P. 676 (E.L, X.) 
TBADB— Offensive—Fish frying. 

8e« PcBLic Eealte Acts. 10. 



TBASE XAXK — Infringement, action for— Mis- 
representations disentitling Plaintiff ia relief — 
Observations on Siegeri v. FimUaler (7 Ch. D. 
801). SiNEBr r. Abbott 4B Anur X. 101 (TI.B.) 

... JBegittration—Diatinctive Word-^Vier 

before lS75—Trade-Marki HeatttTOlion Act, 1S75 
(38 <£ 39 Vict, 0. 91), t. 10.] On a motion to 
remove the trade-mark, " Excelsior Spring Mat- 
tress,'' registered in 1876, trtan the reg&ter of 
trade-marks, on the ground that the wwd " Ex- 
celsior " had not been used as a trade-mark before 
1876, it was proved that, before then, the word 
had been used on bills and notices in relation to 
mattresses monnfactured according to a certun 
patent, and on plates bearing a device, which <vere 
affixed to the mattresses ; also that the mattresses 
had been stamped with the word, and that a photo- 
graph of a mattrees bearing a label with the words 
" Bicelsior Spring Mattress " was used in obtuning 
orders for the mattresses : — 

Held, by Pearson, J., that there hod been a 
sufficient oser of the word as a trade-mark before 
the Act of 1875 to justify its registration as a 
trade-mark. Be Chobltoh & Dcqdalb's Trads- 
MABE - 6S L. T. S3T, 64 W. S. 80, W. H. 
[(IStS) 184 



OOHFUTTE ANinJAL DIQEST 



C «* ) 



lUDS KOCK—tmUnutd. 

S. Begiilralitm — Faney Wordt not in 

Common V§e — Ideniieal Label — Poatr of Comp- 
froKer — Saneiion 0/ Coarl — Refusal to regitier.^ 
An Application was made for an order upon the 
ComptrollM of Tmde-marks to register ■ nurk 
havinB the word* " Price'e Patent Candle Com- 
panf in common letten ronnd the upper border 
and " National Spenn " in the centiv, with the 
addrea of the compan; 
The Comptroller lefosed to regiitec tbe 
tiie groond that there wm a. mark bo nearly re- 
sembling this, alieadj on the register, ai to be 
ealcnlaled to deceive, and also becaose it was not 
s distinctive label within tbe terms of the Patents 
Act,lSB3:— 

Held, bj Pearson, J., that the name of tbe firm 
printed in common letters not being distinctive, 
and the words " National Spenn " not being fani^ 



words " not in common nse,^ the label did not fulfil 
tbe requirements of the Patents, Designs, and 
Trade-marks Act, 1883, s. 64:— 

Beld, also, that the Comptroller would be insti- 
fied in refusing to register a label so nearly re- 
sembling another labd^ already on tbe register as 
to be calculated to deceive, until the opinion of 
the Court should have been olit^ned antborizing 
him to do BO. Sa Pbice'b Patent Candle Com- 
nm - 2TCh.D. 681,641. J. Oh. SIO, 

[Bl L. T. 663 

1. Beqittmiion — Fancy Word — Fatstdi, 

Detignt, and TTade-marke Act, 1883 (46 dc 47 
Pirf. c. 57), I. 64, TO6..B. (1) (e).] The word 
"Alpine," and words of sncii class, although words 
in common use and not Btrictlj fancy wrads, may. 
when applied to articles such as woollen and cotton 
goods, be registered as a trade-mark, as they are, if 
not " fancy words," at least fanciful words when 
applied to such goods, and so fall within s. 64, 
Bub.-s. (1) (c), of the Patents, Designs, and Trade- 
marks Act, 1883. 80 held by Chitty, J. Rt: 
Tbade-uabk " Alpine." Stapley 3l Smith's 
Affltcation 29 (A. D. STT, 54 L. J. Oh. 797, 

[BS L. T. 7B, 33 W, B. 726 

B. Begitfralion — " Farity Wordt " — 

Fatenti, ic. Act, 1883, s. 6* (e.)] The words 
" Zephyr Asiatic Walnut Pipe" are not capable oi 
being registered as a tiade-mark under the above 
Act, not being " fancy words not in commoD 
Jte FaiEDLAKIlEB'fl Tbade-mabk W.B. (1886)16 

G. ItegittTation^" Fancy wordt not ii 

Comvum Ute — Name of Person— Patenh, <tc. 
-4o(, 1883 (46 <t 47 Fici.c57).s, 64.J Slazekoeh 
V. MALiMca . - - W.X. (ISSB) 124 

7. RegUlratum — Word* polbli 

TradS'iaarhe Begittratiim Act, 1876 
Viet., 0. 91), I. lO—Palentt, Ac, Act, 1883 (46 it 
47 Vict e. 57), s. 64.1 A device consisting ol a 
portrait of the wginal inventor of the article sold, 
with words above and below it, the essential portion 
cf which have become tbe common property of the 
trade and publici jarii, is not a " distinctive do- 
vice" within sect. ID of the Trade-marks Act, 
1875 (repealed by the Patents, &c., Act, 1868), aii<I 
caoDOt be registered as a trade-mark onder that 
Act 

The dedsion of Chitty, J., affirmed. Be Ander- 
son's Tbade Mark 64 I. J. Oh. 10S4 (C.A.) 
t. BtgUtTOlion — Similarity — Old Mark 



TBADX MABX.— continued. 

-^Patenlt, Detiant, and Trade-maria Aef, 1883 

(46 4 47 Vict. c. 57), i. 62.] An application 
made in November, 1684, by an American firm of 
(111 mannfactnren for the registratioa under the 
Act of 1883 of a trade-mark for illamiiurting mis. 
n'hieh mark had been used by them in America 
since 1872, and had been known in England as 
the " Whito Bobs " mark prior to 1875, was refused 



iQuminating oiIb called the " Rosaline" mark, of 
\<bich an I^jnglish firm were the propiieton :— 

Held, by Kay, J., that although there was enoogh 
simiUiity between the two marks to render it 
possible for the poblic to mistake tlie one for the 
other, yet as the "Whito Bose" was to all intents 
iind purposes an old mark, it ought to be admitted 
to registration. Be Afplication to BEonrrsB the 
Tbade-ilabk " Whtti Rose " SO Ck. D. 606, 
[64 L. J. Ch. 961, 63 L. T. 33, S3 W. B. 796 

8. Begtttralion — StTnilarily — Old and 

New JHdrfts— amBeW Jlfort— Tmde-nKirfcs Regit- 
Iration Act, 1875, si. 6, 9.] When comparing a 
irade-mark tendered for registration with anoUier 
mark already on tbe register, or assigned by the 
Cutlers' Co., Sheffield, for the porpose of ascertain- 
ing whether the new mark so nearly resemtdeB tbe 
old one as to be calcalat«d to deceive, the Court 
will have regard to the nature of the goods, to the 
nature and size of the mark, to the mode of affixing 
tbe goods, to the probable result in [soctice, 
to bU the circumstances of the case; and if, 

ig regard to such circumstances, the new mart 

would be likely to be mistaken for the old (Hie, 
-- "tratiou will be refused. 

applied for the registration of a new mark for 
I — ...I . --i-^- -i-a.i;_ -'- -5a twelve and 



armorial bearings, and consisting of a curved born 
with a twist in tbe middle, and surmounted by two 
roses. The application was opposed by the Shef- 
field Cutlers' Co., on the gronnd that the mark M 
nearly resembled a Sheffield mart for similar articles 
assigned 45 years previously to H., as to be cal- 
culated to deceive. H.'s mark ccoBiBted of a curved 
bom suspended by a looped cord. The marki 
were sufficienUr djstinct when printed in a large 
bat the doort of Appeal, being of opinion 
■hen the two marks were stamped 



regard also t 
place in the 
would be 
HeM, 



imall metal articles, and having 

the probability of blurring takine 

rocess of stamping, tbe one mark 

/ to be mislskon for the other:— 

ing the decision of Bacon, V.C, that 



regisliation must be refused. 

K. also applied for registration for metal goods 
in Class 5, whidi were not ioclnded in the Cutlers' 
Co.'s Acts -.—Held, that the Catlers' Co. were not 
entitled to oppose with respect to goods not in- 
cluded in their Acts, and that registration in 
Class 5, liroitod to the specified articles, should be 
allowed. Be Bosino'b Application 64 L. J. Ck. 
[97fi, n. (C.A„ ITOT., 1173) 



10.- 



-Old e 



New Ma-rkt—frade MarkgRegiitration A<i«,1975, 
$.6— PtOenlt, lie, Act, 18S3, It. 65,72.) A trade- 
mark used before the above Act is an old mark only 
as respecting tlie goods to which it has been used. 
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TSADE liAaL--eojUinued. 

Ae reganlB otber good^, it will be treated as b new 
mark, and will not be registered if it clashei with 
another mark which is old in respect of those goods. 
Although a new trade-niark maj ho eaeilj dis- 
-tingnishaUe from an old one, so long as both ace 
used properly and continue in their original con- 
dition, yet registration will be refnsad to the new 
maik if there is such a degree of resemblance 
hetween the two that the new one might be cal- 
culated to deceive if used improperlj or worn. Be 
WorlbingUm't Awplteation (14 Ch. D. 8, 19 L. J. 
Ch. 616^ and J(a Boting'i Applieaiion (nipra) 
followed. Se Ltndon'b Application 

[U L. J. Ch. 973, W. V. (ISSfi) 160 

11. Begittratioa—" Three-marle Rule"— 

Common JKorfc— Jiemffcai /roni Eegiiter — Cott» — 
Trade Marlci BegiftTaliim Act, 1875 (33 4 39 Vict. 
c. 91), ». 5.] When a tiade-muk has beenosed by 
more tbaa three pereons engaged in the same trade, 
it is common to the trade, and cannot be registered 

A person who registers a trade-mftrk does so at 
his owD risk, and if he registers one which is 
common to the trade it will be removed from the 
register on the application of the parties aggriered, 
and be will have to pay the costs of the application. 
It makes no difierenee that he was the person who 
was the first to adopt tbe trade-mark if it hs4 
become commoc at the date of registration. 

There is no obligation on persons interested to 
Me an advertisement in the " Trade-marks Joamal " 
of an application for registration, and the fact that 
they have not seen snch an advertisement or opposed 
Ihe application is no bar to their applying to have 
the mark removed from the register alter the regis- 
tration is complete. Re Hyde & Co.'s Tbade- 
HABK 64 L. 1. Oh, I9S n. (JmhI, 1C.B., 1878) 

IS. Begiitration — Three^marlt Jfuie — 

Coaaaon Xarki — TTode-marla BegUlration Aet, 
1875 (38 4 39 Tiet c. 91), i a] When a trade- 
mark has not been used by more than three dif- 
ierent persons in the same trade as an dd mark — 
that is, before the 13tb Aug., 1875 — each may 

When it has been used by one or two persons aa 
an obi mark, it cannot be registered by another 
person as a new mark without the consent of the 

When a trade-mark has been used by more than 
three different petsons in the same trade, it is not 
distinctive, bat common to the trade, and caimot 
he registered by any of them. 

SembU, that marks wliich so closely resemble one 
Another that the use of the ooe might be reatiaiued 
in an action by the owner of the other, will be 
treated as identical for the purposes of the above 
rules. Be Walsden AEbatkd Watbbs Co. 'a Ap. 
PucATioH 64 L. J. Oh. 394 (JbihI, U.S., 1B77) 

18. Bemttration — Joint mark^-Ttrmina- 

Hon o/ Joint Adventure — Deeeplire mark — TrmU 
Markg Begietration Act, 1875 (38 if- 39 Yiei. e. 91) 
«. 6, 10.] J., for some time before 1875, was i 
the habit of shipping cotton drills to A. & Co., 
Uanilla firm, for sale on commission, the goods, i 
common with other goods sold by A. & Co. for 
other people, bearing a trade-mark representing 
Britauuia, which mark belonged to A. & Co. 



TRADE KAEE— eoNfinued. 

g of tbe above 

._ _j proprie^ of nung such mark, J 

wrote to A. & Co., mggesting the use of a new 
design ; and they sent bw;k a propcecd trade-mark 
which represented their house of business at Manilla, 
with their name on the sign-board ; underneath 
were three colunms in Chinese characters, the first 
representing "J., Manchester;" the second con- 
taining tbe creet of A. & Co.'s Manilla partner, with 
words indicating that it was his " chop " or mark ; 
and the third representing " A. A Co., Manilla." 

On the construction of the letters hetween the 
parties, the Court held that there was no contract 
that the mark should be J, 's property. 

Btld, therefore, that J., after the termination of 
the joint adventure, was not entitled to register the 
trade-mark in bis own name. 

Semblt, if there bad been such a contract, it 
could not have been enforced, as the trade-mark, if 
registered as tbe property of J., would bav* been 
cmculated to deceive the public. Bebititon t. Finlay 
(9 Ch. D, 487, 39 L. T. 398) foUowed, fle JoKM% 
;Boiiebt) Tbasb Mask - B> L. T. 1 (C.A.) 

14. . . Begitlralion aot Efecltd until a. Year 

ifter Application— ralenU, dc. Act, 1883 (46 4 
17 Vict. c. SI) as. 63, 76, 90, 113— Biielaimer— 
Jiark Calculated to Deceive — Uter of Words.'] 
Where application to register a trade-mark was 
made in 1879, hut registration was not effected 
unt^ 1885, lield, by Kay, J., that the combined 
effect of 89. 63 imd 113 of the ahova Act was that 
SQch pending applications for registration as were 
not completed by registration within the twelve 
months prescribed by s. 63 came within s. 113, that 
the regiskar Was therefore liound to treat the 
application as abandoned, and that the mark was 
improperly registered. 

The Court, however, exercising the discretion 
conferred by s. 90, instead of directing the mark to 
be expunged, ordered the register to be rectified 
by inserting on entry directing that the live years 
mentioned in a. 76 should begin to run at the date 
of such entry. 

Where a trade-mark, otherwise unobjectionable, 
contained words admittedly common in the trade, 
the Conrt directed the register to be rectified, l^ 
entering a disclaimer of the intention to clum any 
right of exclusive use of such words. 

Where a trade-mark contained the words " sole 
makers" immediately preceding words descriptive 
of on article, and it was admitted that the persons 
registering the mark were not the sole makers of the 
article, the Court ordered the mark to be expunged 
from the register as being calculated to deceive. 

Where it appeared that the costomers of a iirm 
of H. & Co. had for many years been accustomed 
to ask for a certain article by the name of " Coker 
canvas," but it did not appear that tbe words 
"H.'s Coker canvas "bod been stamped upon any 
of the firm's goods, or advertised as a trade mark :— 
Held, that there had been no user by tbe firm of 
the words "H.'s Coker canvas "as a trademark. 
Be Haxwabd's Trade Masks H L. J. Ch. 1003, 
[53 I. T. 487, W. X. (1186) IBl 

IG. Regiitration — Detign Calculated to 

Deceive.'] A finn of distillers registered as a 
trade-mark for their cherry brandy, a hunting 
scene in connection with the wcsd " sportsman. 
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TBADE KAXKr—continued. TRADE KAXK— continued. 

Their cheny brandy conseqaentlj became generallj bottles in 1875 by R & Co., at the instance of 

known as " The Sportsman's," and also as '* Hunts- M. & Co., bat the Court found that so much of the 

man's " and " Hunter's " cherry brandy^ Seven mark as consisted of the cross had been previoosly 

years afterwards anotiier firm registered a trade- used by R & Co., and that the intention (» B. & Co. 

mark consisting of another entirely different hunting was that this mark should be exdusively used hj 

scene, together with liie words ^* Huntsman's Cheiry M. & Co. so long only as they took their brandies 

Brandy." from R & Co., aft^ which it should be the trade- 

Held, 'by Kay, J., that, in spite of the dissimilarity mark of R & Co. 

between the designs, the second trade-mark was In April, 1879, M. & Co. wrote to B. & Ca,. 

got up for the purpose of passing off cherry brandy requesting them to register the mark in England 

as that manufactured by the proprietors of the first for M. & Co., but in September, 1879, B. & Co. 

trade-mark, and was calculated to deceive; and registered the mark of the cross in their own names, 

that the register must be rectified by striking out M. & Co. only discovered this in 1882, after the 

the second trade-mark. Be Babkeb's Trade Mabk business relations between the finns had come to 

[63 L. T. 23 an end, when they applied for rectification of the 

16 Begistratumr-Bectification ofBegUter register by striking out the names of M. & Co. as 

—Patents, Designs, and Trade-marks Act, 1883 ?^e" ^ ^^ trade-mark, but ^e Court refused to 

(46 & 47 Vict c. 57), ss. 76, 90, 113.] The right strike out the names of B. & Co., on the ground 

to the exclusive use of a trade-mark, after the that tiiey had only regwtered their own mark, and 

expiration of five years from the date of registra- ^^\^% "F*^ ^^ by R & Co. ^ ^ ^ ^ 

tion, given by the Trade-marks Act, 1883, ». 76, -°*^"*» *^' **^**» ^^^ " t"® names of R & Co. 

is subject to and controlled by s. 90, and there- ^^ ^^^ expunged from the register, the Court 

fore any person who considers himself aggrieved would not, on this application, have put the names 

by any entiy made in the register without suffi- of M. & Co. thereon, inasmuch as the requirements 

cient cause is not precluded by the expiration of ^^ ^^^ *^^® ^c* ^^ *^® rules thereunder, as to 

five years from the date of such registration fr(Mn advertisements, &c., in case of an application to 

showing that the mark ought not to have been register a trade-mark, had not been complied with, 

registered. Be Lloyd & Sons' Trade-mark. -Be Biviere's Trade-mark. 63 L. T. 287 (CA.) 

LlOTD V. BOTTOMLEY - - 2l7(3l. D. 646, «q !>_•**• ^ ±* m TO 

TKA T T ni« HA Ki T T aofi I®« BcQisiratum for entire CUms — Five 

„ . L®* V .7 . . ,: ^^^^ Begistration-Dser for part of Class only 

. 17. ; B^istraiion--Bectifi4iatum—Applica' ^Assignment— ChodwiU —Action —Infrmgemeat 

turn after Expiration of Five Years— IndefeasibU Bectification— Limitation to FaH of Oass^Trade- 

TitUr-'' Common to the Trads —''Three-Marks marks Begistration Act, 1875, ss. 2, 3, 4, 5, 10— 

Bule —PaienU, Designs, and Trade-marks Act, Trade-marks Begistration Amendment Act, 1876, 

1883 (46 & 47 Vict c. 57), ««. 74, 76, 90.] The ,. i.] An assignee of the goodwill of a business 

registration of a mark as a trade-mark and the lapse with the right to a trade-mark which has been 

of five years do not, under s. 76 of the Trade-marks registered by the assignor under the Trade-marks 

Act, 1883, confer on the nerson who has made the Begistration Act, 1875, in respect of an entire class, 

registration an indefeasible title to the use of the but of -which the articles dealt with in such business 

mark as a trade-mark, if by reason of its being at f onn part only, is not entitled to the exclusive user 

the time of registration in common use in the of the trade-mark for the entire class, but only for 

trade, it ought not to have been registered. the particular articles in connection with which it 

The lapse of five years cannot make good a is actually used, even though the trade-mark may 

registration which was in its inception invalid. have been on the register for five years. 

A trade-mark which was originally improperly Sects. 3 and 4 of the Trade-marks Begistration 

registered ought, even after the lapse of five years, Act, 1875, do not confer on the first or subsequent 

to be removed from the register, because the regis- registered proprietor of a trade-mark who has been 

tration might enable the person who has made it to on the reg^er for five years the absolute right to 

commit a fraud. tji^ exclusive use of his trade-mark as against all 

Held, by Pearson, J., that a mark which had the world : the intention of the sections is merely to 

been registered as a trade-mark, was, at the time afford him assistance in bringing an action for 

of registration, "common to the trade " because infringement, by dispensing with the necessity of 

similar (though not in each case identical)'marks his adducing evidence in tiiat action of exclusive 

were then in use by more than three persons ijser; and the sections are no bar to an application 

engaged in the same trade, although in some of under s. 5 to rectify the register, on the ground that 

the cases the mark was not actually placed on the the trade-mark is improperly on the register, or 

goods, but was only used on bill-heads, trade cur- should be restricted to certain goods, 

culars, advertisements, or show-cards. Be Wragg's SemhU, it is not the intention of the Act that a 

Trade-mark 29 Ch. D. 661, 64 1. J. Ch. 391, man registering a trade-mark for an entire class, 

[62 L. T. 467 and yet only using it for one description of goods 

18. Begistration — Bectification — Suhsti- in that class, shall be able to claim for himself the 

tuting one name for another — Trade^marks Begis- exclusive right to use it for every description of 

tration Act, 1875 (38 & 39 Vict c. 91), s. 5.] goods in that class. If he desires to extend his 

B. & Co., wine merchants, for some years exported business, and apply his trade-mark to a new descrip- 

to M. & Co., of Madras, brandy, which was sold by tion of goods in the class, he should have his trad^ 

M. & Co. in India, with a label affixed bearing mark registered in respect of those goods, 

a trade-mark of a red Maltese cross, and the name Qtimre, whether a man can claim the exclusive 

M. & Co. This trade-mark was first put upon the use of a registered trade«mark not in actoal use in 
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TBADE UAaX—ctmiiautd. 

coDDection with particular goods &t Qie time of 
legislratLoii. 

In 1683 E. partbaaed and took an itBngimieDt of 
the goodwill of tbe biuiueGB of an iron merchant 
and mannfacturer, and also of the right to a trade- 
mark, connsting of a device of Neptnne holding a. 
trident with the word " Neptune added, which 
had been registered by the assignor in 1878, under 
the Trade-marks Be^stiation Acts, I8T5 and 1876, 
for the whole of Class 5, described in the " Trade- 
marks Journal " as " unwroo^t and partly wrought 
metals used in mannfacture," E. duly getting himself 
registered as proprietor of the trade-mark. The 
omy business actually carried on by E. and his 
assignor was and hod been that of a manufacturer of 
iroQ sheets lu 1880 D. registered a trade-mark hear- 
ing the word " Neptnne tor " steel 
wire " in Class 5, his business consistJng solely of the 
manufacture and sale of wire. In 1881 E. brought 
an action against D. for infringement on the ground 
of the alleged similarity of D.'a trade-ma». D. 
then applied by summons under s. 5 of the Act of 
1875 to have the register r»ctiGed by limitiug E.'s 
trade-mark to the artidee in ClBSS 6 other than steel 
and iron wire ; — 

Beld, in the action, lereising &. L. Smith, J., 
(1 C. &■ E. 128), that inasmuch as the goods sold 
by E, and D. were entirely distinct, E. was not 
entitled to an injnnetion :— 

HM, also, upon the sommons (affinning Bacon, 
V.C, with a variation), that, notwithstanding the 
registration of E.'s trade-mark for the whole of 
Class 5, bis trade-mark must be limited to those 
articles in the class in connection with which it was 
being actually nsed, namely, iron sheets. Edvabds 
V. De:<sis. Be Edwards Toade-hakk 

SO Oh. D. U4 (O.A.> 

20. Begi$tTalion — Seetification of Be- 

giiteT—Trade-markt Begiitralion Act, 1875 (38 * 
39 Vict. c. 91X ». 5— "For the lime being."'] Be 
"Wood's Tbade-mabb. Wmd v. Lambebt 

W. H. (1MB) 99 

21. Eegigtration — Entry on Begitter of 

NoU Umitirtg Jj»er — Ex mrte Application — IVode 
marltt Bulei, 1883, r. 327] Objections having been 
raised by the owner of a registered trade-mark 
to the proposed registration of auoUier trade- 
mark for use in connection with goods incladed 
in classes for which the first mark was used, but 
no formal oniosition having baen lodged to the 
application for registration, sji agreement was 
entered into between the registered owner and 
the applicant that no formal opposition should 
be lodged : that the applicant should use his 
mark in connection only with goods actually ex- 
ported to certain specified countries ; and tl^t be 

A note of this restriction on the use of his trade- 
mark to be entered on the register. 

Upon an ex parte application by the applicant, 
in pursuance of this agreement, the Court 
(Fearsoi), J.) directed the ComptroUer of Trade- 
marks to enter such a note on the register. Be 
Keep's Tbase-hask - ~ SO Oh. D. 187, 

[54 L. J. Ch. 837, BO L. T. U3, S3 W. K. 427 



22. Segiatration — PaUtUe, Design*, and 

Trade-maTki Act, 188S (16 A 47 Viet. e. 57)— 
Betlrit:ted User — Etdry of Undertahing on Be- 



gitter."] THit eody, m the register of two similar 
trade-marks in the same class, of a note that the 
Dse of the marks registered is restricted by an 
agreement between the respective owners (the 
^cct of irtiich it not «tated) is irregular, and 
iMintrary to the provisions of the Patents, Designa, 
and Trade-marks Act, 1883; but, following In re 
SaboneA Co. (Seb. Dig. 385),a noteof themutnal 
undertakings not to use the marks except in a 
certain manner and within specified districts mn 
be entered on the register. Re Mticekll & Co. B 
' TiiAr>B-iiAiiK. Bf Hoxtamxai & Hallmark's 
Tradb-habk 98 Oh. S. BSB, 64 I. J. Ch. SIB, 809, 
[SI L. T. 900, SS I. T. S7B, S3 W. B. 14B, 40B 

icturerof ^3. Begitlratton— Varying BegUler by 

larkbeai- {merting Note ai to am of Marki—Note in Nattire 
and iron ^^^ Tnwi— Pofonts, *c.. Act, 1883 (46 A 47 Viel. 
c. 67), e. 85. Be "De Otasut's Tbadb-habk 

nir. IT. (IBSS) 177 
' See also TsaDe-nahe. 

TSASE-HAKE— JurudiDttbn— Jfu'unefion— jCUb- 
araphie Addrete.'] The short address "Street, 
London," was used for many' years in sending 
telegrams from abroad to Street & Co., of Comhill. 
A bank adopted liy arrangement with the post 
office the phrase " Street, London," as a cypher 
address for telegrams from abroad to themselves : — 

Seld, by Pearson, J., that the Court had no 

jurisdiction to restrain the bank from using such 

cypher address. Strbot v. Ubion Bank of Spahi 

AMD Enolahd so Ch. D. IG6, S6 I. J. Ch. 81, 

[S3 L. T. 262, SS W. B. 90t 

g, JVame aryaired in Market — BegiUra- 

tion^-Tradetaarlci Begietration Act, 1875 {38 & 
39 Viet. e. 91), is. 5, 6.] The Pl^ntiff, a wine 
and spirit merchant, registered a trade-mark, 
together with the wwds " Strathmrae Blend," 
which was the name of a certain bland of voiions 
whiskies made and sold bj him, and he advertised 
the same very widely. 

Many of the FlaintilTB customers were in the 
habit of ordering his whiskey by callingit "Strath- 
more Whiskey, omitting the word " blend," and 
the whiskey became known in the market as 
" Strathmore whiskey," 

The Defendant sabseqaentlj registered a trade- 
mark and the name of " Strathmore " tor a whiskey 
blended and sold by him. 

The question was whether the use of the word 
" Strathmore " by the Defendant was calculated to 
deceive. 

Beld, by Kay, J., that the word "blend" 
described simply the operation of manufactoring, 
and was not an essentjal part of the name of the 
Plaintiff's whiskey; that the word "Strathmore" 
was a fancy name ; that the use of that word by 
any person, other than the Plaintiff, as a name (or 
whiskey wonld be calculated to deceive ; and that 
the Defendant mnst be restrained by injunction 
from using the word either as part of his trade- 
mark or otherwise. 

Held, also, that it was not lawful for the De- 
fendant to register the word " Strathmore " in com- 
hinatjon with his trade-mark, and that the register 
must be rectified by striking out the word, Blaib 
V. Stock - - - - S2 1. T. 12S 

I S. Name of firm^Beeemblance calculated 
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1!RKDZ'T[AXE— continued. 

to deceive careless and unwary purchasers. Wil- 

UAMS V. Bbooks - 47 Amer B. 6tt (17.8.) 

4. Similarity — Injunction — Insurance 

Company.'] The Plaintiffs, an insurance company 
Tegistered under the Companies Acts, having 
carried on business in the city of London for many 
years as ^* The Accident Insurance Company, 
limited,'* sought an interim injunction to restram the 
Defendant company, recently registered under the 
Companies Acts, and having its office and place of 
business also in the city of London, from carrying 
on its business under its registered name of ** The 
Accident, Disease, and General Insurance Com- 
pany, limited." Held^ by Pearson, J., that the 
Plamtiffs were entitled to an interim injunction to 
restrain the Defendants from using its name as 
stated above, or any other name calculated to cause 
the Defendant company to be mistaken for the 
Plaintiff company. 

On appeal a compromise was effected, the De- 
fendants agreeing ixS change their name in such a 
manner as not to place the word " accident ** as the 
iirst word in their title (see W. N. (1884) 191). 
AooiDENT Insurance Co. v. Accident, Disease, 
AND General Insurance Co. 64 L. J. Ch. 104, 
[61 L. T. 697, W. 9. (1884) 176, 191 
See also Trade Mark. 

Newspaper — Title — Interlocutory injunction. 

/See Newspaper. 

TRADES — ^Bankruptcy of — ^Farming for pleasure. 
See Bankruptcy — Trader. 

TEADE8 JnXlOIt— Prosecution of Officer for Mis- 
appropriation — Subsequent action harred—'Trades 
Union Act, 1871 (34 4: 35 Vict. c. 31), s. 12.] An 
officer of a trades union society having been con- 
victed under the above section, and ordered to re- 
pay the money he had misappropriated, or undergo 
a term of imprisonment with nard labour, failed to 
pay the money, and so underwent the imprison- 
ment. An action having subsequently been brought 
by the society against the officer to recover the 
money : — Heldy by Field and Manisty, JJ., that the 
society, having proceeded against the Defendant 
under the above section had no further remedy. 
Knight v. Whitmore 68 L. T. 288, 88 W. B. 907 

TBAFFIC — ^Highway — Extraordinary Traffic. 
See Highway. 11. 

TBAFfIG MAHAGEHENT. 

See Railway Company. 15 — 18. 

TBAMWAT— New South Wales, Law of— Right 
to run steam motors. 
See Colonial Law. 9. 

TBAMWAT8 ACT, 19*10— By-Laws — Emission 
of Steam — Construction of Engine-Driver's Ida- 
hility — Mens rea.] H. was driver of a steam en- 
gine on a tramway ; one of the by-laws enacting 
that no steam shall be emitted from the engine, 
so as to be a reasonable ground of complaint to 
passengers or the public. H., as driver, was rest- 
ing the engine, which was not in good repair, and 
he could not help emitting steam, and one passen- 
ger only, when passing, complained of it. 

Held, by Coleridge, C.J., and Mathew, J., that 
H. was rightly convicted, as the by-law was im- 
perative, and the evidence was sufficient, though 
ne had no mens rea, and one passenger only com- 
plained. Hartley v. Wilkinson 49 J. P. 726 



TSAH87ES— Action. 

See Pbacticb — Transfer. 
Shares. 

See Company — Shares. 4 — 7. 

TBEE8— Larch— Windfalls— Tenant for life. 

See Settlement — ^Management. 2, 8. 

TBE8PAS8— Married woman's right to sue for— 
House bought out of her own earnings. 

See Husband and Wife — Married 
Women's Property Acts. 6. 
TBIAL. 

See Practice — Trial 

TBINIDAB — Law of — Inheritance — Status of 
children bom before marriage. 
See Colonial Law. 12. 

TBUST — Administration of, constituted by deed — 

Jurisdiction of chief clerk. 

See Practice — Chambers. 4. 
Breach of, by directors — Indirect sanction. 

See Company — ^Directors. 6. 
Declaration of — Imperfect gift. 

See Gift. 2. 

— -^ For accumulations. 

See Accumulations 

For sale — Trust exercisable without consent 

of cestui que trust. 

See Settlement— Construction. 4. 
Precatory trust. 

See Will — Construction. 34, 35. 
Transfer of stock into joint names — ^Intention 

to benefit. 

See Advancement. 4. 

TEUSTEE :— 

I. Appointment. 

IL Costs and Charges. 
in. Duties. 
IV. Liabilities. 

V. Powers. 

L TBUSTEE—APFOIKTMEKT— Petition /or ap- 
pointment of New Trustees, where power of ap- 
pointing new Trustees vested in Tenants for lAfe, 
who do not desire to exercise it."] Re Sutton (a 
lunatic) ... W. K. (1886) 188 

8. — Power to Appoint new Trustees — Be- 
tirement of Trustee — VaZidity of Appointment by 
continuing Trustee — Exercise of Power after 
Judgment for Administration of Trusts — Approval 
of Court — Solicitor of continuing Trustee."] When 
a power of appointing new trustees authorizes the 
continuing trustee or trustees to appoint a new 
trustee or trustees in the place of a trustee or 
trustees becoming unwilling to act, an appoint- 
ment by a sole continuing trustee, in the place of 
a trustee who desires to retire is valid; it is not 
necessary that the retiring trustee should join in 
making the appointment. 

In re Glenny and Hartley (25 Ch. D. 611, 53 
L. J. Ch. 417, 50 L. T. 79, 32 W. R. 457) com- 
mented on, and dicta of Bacon, V.C, dissented 
from. 

Travis v. Elingworth (2 Dr. & Sm. 344) ap- 
proved and followed. 

On the retirement of one of two trustees of a 
will, the continuing trustee, who was the solicitor 
to Ihe trustees, appointed his son, who was his 
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I. TBTIBTEE— AROntnun— <yin(in«ed. 

partner in bis bnsineas, to be ■ new trustee. The 
trnsta of the will were being administered by the 
Conrt:— 

H^d, hj Pearson, J., tliat, without any refer- 
ence to Qie personal fitness of the son, br reason 
of his portion the appointment was one which the 
Conrt ought not to approve, though it wonU not 
have been invalid if the Court had not been ad- 
ministering the tnute. Se Norbib. Aiaxs v. 
NoRRia - ST Oh. D. 88S, SS L. J. Ch. 913, 

[61 L. T. SOS, sa W. K. 966 

8. Pmeer o/ appoinlijig Ttac Trtuteee— 

Caaveyancing and Laa of Property Act, 1881 
(44 •(; IS VtcL c. 41), ss. 31, 33.J A setUemeut 
of real estate of which there were four trustees, 
provided that if the trustees therebv appointed " or 
any future trustee or trustees to be aiincNnted in 
the place of them or any of them as hereinafter 
mentioned ' should die or be desirous of being dis- 
charged, &c., it shoold be lawful for " the surviving 
or contJDuing trustee or trustees for the time 
being," with the consent of the tenant for life or 
in tail for the time being entitled in possession, to 
appoint a new trustee or new trustees in the place of 
the trustee or trustees so dying, &c. In 1872, four 
new trustees were apptunted under the Trustee 
Act, 1850, in the place of two deceased and two 
retiring trustees. Aftei this a decree was made 
for carrying tlie trusts of the settlement into 
execution. Two of tlie trustees of I8T2 being 
dead, and another desiring to retire, tbe Pluntiff, 
who was an infant tenant in tail in possession, to(^ 
out a summons to appoint new trustees. W., the 
continuing trustee, took out a summons asking that 
he might be at liberty to appoint new trustees. 
A reference to chambers being directed, W. pro- 

Ssed new trustees whom the Court considered to 
proper persons, but to whom all the persons 
beneficially interested objected. 

Held (affinning the deciiuon of PealBon, J.), 
that the petsouH nominated by W, must be 
appointed, Uiough the tenant in tail in possession 
did not consent, for Uiat as the power in the settle- 
ment only applied to filling up vacancies in the 
number of original trustees, or trustees appointed 
under the power, it had come to an end when new 
trustees were appointed by the Court in 1872, and 
that tbe fetter imposed by tbe settlement on the 
eierciee of that power did not apply to the new 
piwer given to the continuing tnutee by the Con- 
veyancing and Law of Property Act, 1881, which 
enabled him to fill up vacancies in a body of 
trustees not coming within the scope of the power 
in tlie settlement. Cecil v. Lanqdon 

[28 OIL D. 1, 64 I, J. Ch. SIS, 61 L. T. SIS, 
[31 W. X. 1 (O.A.J 

4. Poaer o/ appointing new Tnuteeg — ■ 

Executor of toU Trustee— ConiKi/ancin^ and Lavi 
of Property Act, 1881 (41 * 45 Vict c. 41), i. SI.] 
Tbe power of appointing new trustees given by 
sect. 31 of the Conveyancing Act, 1881, to "the 
persona] representatives of tbe last surviving or 
continningtnistee''iDclQdea the esse of an executor 
of a sole trustee. Re Shapto'b Trusts 

[S9 Ch. S. 247, 64 L. J. Oh. 1886, SS L, T. 381, 
[SS W. B. 728 

6. Poioer of—Exereiie pending Adminii- 

troHon a««on— 0. iP., rr. 8 (x), 12,] After judg- 



L TE1TBTEX— APmnmUVT— eonttnueii 

action for administration of tbe tmsts 
of a will, the person baviag by the terms of the . 
by statate the power of appointing new 
retains such powers so fat as it does not 
conflict with the order which hss been made, but 
subject to tbe control of the Court ; and the pn^Mir 
' person, before exercising ths 



t to the chief clerk in ehamberr 



[SI L. T. Ml, 83 W. B. SOS, W. >. (1881) IT 

I. Poioer of appointment in WiH — Be- 

fiual of Bole IV«g(«e to appoint Co-truttet.'] A 
sole continuing trustee under a will which con- 
tained a power to appoint new trustees bo worded 
as to contemplate the possibility of there bwog a 
sole trustee was held jastified in ref iising to appoint 
a co-trustee witb himself, although required to do 
BO by a ctitni que frusf, and a trust fond whidir 
under an order of the Court below, he had paid 
into Court was ordered to be paid out to him abme- 
FzAcocK tJ. Collins - 64 L. J. Oh. 748, 

[63 L. T. eso, 8S W, B. 62> (C.A.) 
See alto Tbusteb Acts. 

Petition fOT — Policy for benefit of wife. 

See HcBBAND and Wife — Mj 
Women's Pbopkkty Acts. 7. 

n. TBITBTEE ~ OOBTB AEE CEAECFEB — Ad- 

minittration — Trustee and Eeeeutor,^ One of two 
executors and trustees conuneuced an action against 
the other for the administration of the estate, and 
a decree was made. There was no allegation of 
any misconduct on the part of the Defendant. On 
the action coming on for further consideration, 
Mr. Justice Ka; gave the FlaintiS bis costs as be- 
tween solicitor and client, but gave the Defendant 
costs only as between party and party, holding that 
two sets of costs as between solicitor and client 
ought not to be allowed to the trustees ;— 

Held, on app^,tliat a trustee is entitled to costs 
as between solicitot and client in an administration 
action, unless a case of misconduct is made out 
against him, and that the Defendant must have 
costs as between solicitor and client. Be Lova, 
Hill c. Spcbqeok 29 Ch. D. 848, 64 I.J. Ob. BIS,. 
[SS L. T. SOB, 88 W, B. 449 (O.A.) 

2. Adminiatratina Action — Exereite of 

Povieri hy Trustees after order on furSter con- 
sideration.] By an wder mads on further con- 
sideration of an administration action, all the 
questions raised were practically disposed of ; but 
liberty to apply was reserved. Subsequently the 
trustees of the will of the testator in the action, in 
exercise of their powers under the will, and with 
the consent of the tenant for life, sold land forming' 
part of the estate, and carried out other trans- 
actions, without applying for or obtaining any 
sanction of the Court:— Held, by Pearson, f., that 
the trust 



3. Uruiuihoriied Ittwstmenf.] A trustee 

s not, in the absence of misconduct, U> be deprived 
>f costs by resson of his having invested in what 
B not, strictly speaking, an authtniied security, if 
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XL TEU8T££-C08T8 AND 0HABG18— (SontcT. ] 

at the time of the judgment the fund has heen re- 
placed without loss. rEAOOCK v, Collino 
[54 L. J. Ch. 743, 53 L. T. 680, 83 W. B. 528 (G. A) 

4. WiU — Solieitor-Executor — Direction 

as to Professional Charges — Construction.^ A 
testatrix by her will appomted her solicitor (who 
prepared her will) one of her two executors and 
trustees, and, stating that it was her desire that he 
should continue to act as solicitor in relation to her 
property and affairs, and should ^^ make the usual 
professional charges," expressly directed that not- 
withstanding his acceptaiice of the office of trustee 
and executor he should be entitled to make the 
same professional charges and to receive the same 
pecuniary emoluments and remuneration for all 
business done by him, and all attendance, time, 
and trouble given and bestowed on him in or about 
the execution of the trusts and powers of the will, 
and- the management by and administration of the 
trust estate, real or personal, as if he, not being 
himself a trustee or executor, were employed by 
the trustee or executor. Under this direction the 
solicitor-executor delivered bills of costs which in- 
cluded charges for all business done by him, whether 
such business was strictly professional or could have 
been transacted by a lay executor without the 
assistance of a solicitor : — 

Held, by Eay, J., that all items which were not 
of a stricUy professional character ought to be dis- 
allow^ed 

In re Ames (25 Ch. D. 72, 32 W. B. 287) dis- 
tinguished. In re Chapplb. Newton v, Chapmak 
[27 Ch. D. 584, 51 L. T. 748, 33 W. B. 336 

— ^ Priority — Action by debenture holders. 
See Company — ^Debentubes. 1. 

— ^ Proceedings by married woman restrained 
from anticipation. 
See Husband and Wife — ^Wipe's Pbo- 

PEBTT. 5. 

— Sale to trustee — Action to set aside. 

See Vendob and Pubchaseb — Sale to 
Tbvstee. 2. 

Voluntary settlement — ^Bectification. 

See VoLTJNTABY Conveyance. 5. 

in. TBUSTEE — l)UTrE8 — Xoan for specific 
purpose — Bankruptcy of Borrower — Following 
Money lent."] Where money is advanced by way 
of loan for the purpose of being applied for a 
specific purpose and upon the undertaking of the 
borrower to so apply it, a duty is cast upon the 
borrower which places him in the position of a 
trustee of the money advanced, and in the event of 
the bankruptcy of the borrower before the under- 
taking has been fulfilled, the lender is entitled to 
follow and recover the money in the same manner 
as if it had been in terms a trust fund. Gibebt 
V, GrONABD - 54 L. J. Ch. 439, 52 L. T. 54, 

[33 W. B. 302 

IV. TBTISTEE— LIABILITIES— J?reacfc of Trust 
— Deposit at a Bank — Delay.! Where trustees 
had left £500, trust money, on deposit at a bank as 
an interim investment for fourteen months, when 
the bank failed and £138 was lost, they were Tield 
by Kay, J., liable for the loss. Cann v. Cann 

[51 L. T. 770, 33 W. B. 40 

2 Brea>ck of Trust — Concurrence of Cestui 

que trust — Bight to Indemnity — Married WoTnan."] 



IV. TBUSTEE— LIABILITIES— conttnuecZ. 

Where a cestui que trust, who is party to a breach 
of trust, is a married woman, and die trustees claim 
a right of retainer against her life interest in the 
settled funds to indemnify them against their 
breach of trust, they are bound to show that she 
acted for herself in the breach of trust, and was 
fully informed of the state of the case. Sawyer 

V. Sawyeb - 28 Ch. B. 595, 54 L. J. Ch. 444, 

[52 L. T. 292, 83 W. B. 403 (C. A) 

8. Employment of Solicitor — Misappro- 
priation."] Trustees are not justified in allowing 
trust money to get into a solicitor's hand, or in 
allowing him to hold the securities upon which the 
trust fund is invested; and the law is the same 
where the estate is being administered by the 
Court. 

Trustees of an estate which was being adminis- 
tered by the Court employed a solicitor to manage 
the trust estate, and allowed him to receive the 
trust moneys for the puiT)06e of investment. The 
solicitor represented that he had duly made invest- 
ments, and he rendered periodical accounts to the 
trustees purporting to shew such investments, and 
paid the interest upon thenL He had, in fact, 
never made any investments, but had misappro- 
priated the money, and ultimately he filed a 
liquidation petition, and a part of the trust fund 
was thus lost. 

Held, by Kay, J., that the trustees were liable 
to make good the loss to the trust estate. Be 
Dewab . Dewab v. Bbooeb 54 L. J. Ch. 880, 

[52 L. T. 489, 33 W. B. 497 

4. Investment — Mortgage on House Pro- 
perty — Employment of Agents — Valuation hy 
mortgagor's Surveyor — Selection of Valuer — 
Negligence — Liability of Trustees.] The rule 
that trustees, acting according to the ordinary 
course of business, and employing agents as prudent 
men of business would do on their own behalf, are 
not liable for the default of the agent so employed, 
is subject to the limitation that the agent must 
not be employed out of the ordinary scope of his 
business. , 

Trustees empowered to invest on mortgage lent 
under the advice of their solicitors a sum of £5000 
upon mortgage of a freehold house and grounds at 
Liverpool, valued to them at from £7000 to £8000. 
The trustees did not exercise their own judgment 
as to the choice of a valuer, but accepted the sug- 
gestion of their solicitors, that a London surveyor 
who had introduced the security to them, and was 
in fact the agent of the mortgagor with a pecuniary 
interest in the completion of the mortgage, should 
value the property for the trustees, and they acted 
upon the report of this valuer, which was of An in- 
flated character. 

The mortgagor afterwards became bankrupt, 
and the property would not realize the sum ad- 
vanced : — 

Held, by Kay, J., that the trustees were jointly 

and severally liable to replace the sum advanced, 

with interest at 4 per cent, from the date of the 

loan. Fby v. Tapson - 28 Ch. B. 268, 

[54 L. J. Ch. 224, 51 L. T. 326, 33 W. B. 113 

5. Investment — Mortgage — Negligence.] 

A trustee advanced trust moneys to a brickbuilding 
firm upon the security of a first mortgage of their 
premises and some of the plant. In doing so he 
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IT. TB1TBTXX— LIABILITIED— eontiRMiI. 

act«d npoa the udvice of his Bolicitoi, and apon i 
fkrourable rep^t and Taluation made by a Tsapect- 
able firm of architect! and surreyors. A bank of 
good standing, moieoTsr, consented to postpone a 
charge of tliein to hia mortgage. Three years | 
ifterwarda tbe mortgagora failed, whereby their i 
lease of that put of the property upon which wtu 
most of the clay and shale necesaaiy for the cany- 

b 
ton 

The eeitwii qae IraiUnt snbeeqnently brought 
an action to make tbe trustee liable for the loss 
sustained by them, and it appeared that the report 
and valnation pro(^eeded, ex facie, in some respects 
npon faulty principles. 

Hdd, nevCTthelesa, by Pearson, J., ^plying the 
rale stated in Oodfrm v. FauZftner (23 Ch. D. 4S8, 
52 L. J. Ch. 820, 48 L. T. 853, 32 W. R. 23, 47 
J. P. 676), that the trustee bad acted as a irudeiit 
man would have acted In dealing with his own 

Sroper^, sad was therefore not liable. flePsABBOK. 
ixuT V. ScASTH - - 51 L. T. 392 

- Inveitment — Sabtnorlgage — BaUding I 
peculativf Seem-tty — Separate Morigages 
—Breach of Tnat—Trantfer of 8eeur{tief~£&e- ! 
eaton — Waiver — Ado^Arm and AoqaietcenBe.'\ 
Under a settlement S. was tenant for life with an 
ultimate trust, in default of children (wbich hap- i 
pened), for her testameutarf appointees. The i 
trustees, haying power to invest on leasehold secu- 
ritieE, invested the trust funds, vrith S.'s consent, 
on separate snb-mortgageB of leasehold houses, 
unfinished and unlet, on a building estate of which . 
tbe roads and drainage were is a defective condi- 
tiMi. The investment was made without an inde- 
pendent or reliable valuation, and more than half I 
tbe value of the house was lent on each sab-mort- ' 
gage. S. died, having by will disposed of the trust i 
funds and appointed executors. The executors, I 
with the sanction of the Chief Clerk in an action j 
establishing S.'a testamentary appointment, had 
the sub-mortgagee transferred to them by the ' 
trustees, and snbeeqnently, finding them an insuffi- 
cient security, brought an action against the trus- 
tees to make them personally liable tor tbe defi- 

fleW, by Bacon, V.C., that, althoogh the sub- 
mortgages were not proper investments in point 
of form, the trustees having invested the trust 
fonds on insnfBcient security of a speculative cha- 
racter, end without proper prscautiinis, most make 
good the loes ; and that the executors, having 
taken tbe ttaiiEfeis in ignorance of tbe circum- 
stances attending the investment, were not bound 
by adoption or acqniescence, Smethubst v. Has- 
tings 30 Ch. D. 4S0, 52 L. T. 167, 3S W. B, 4» 

7.' IniKitment — Bank Share* — Speda! 

Act increasing ShareholdeT'a lAabUUy — Sionera- 
/ion. Be Mdllbtt. Mcllett v. Hiwobth 

[W. IT. {188B) 130 

8. Jneestmonf — IttmMcimi Beeurity — 

Mortgage — Mortgagee a Builder— rAdvanee of a 
qreater airvmnt (Aan half the value of the PTOperty^ 
TBoky v. Greek - - W. B. (1884) »» 

9. Will~Di»crelionary Tnuf for Chil- 

dren of A. — Authorily to pay to A. — ioss by Non- 



rr. TBD8TEE— LIABILITIES— oonttnuol. 

connern'on — Form of Order.'] A trust for the 
benefit of the chUdren of A., with an authority to 

Say the trust funds over to their parent or guardian, 
oes not empower the trustees to hand over tbe 
troat funds to A. without exercising any discretion 
in respect of his children's interests. 

Where there has been a Ices to the trust estate 
by reason of a non-converaion of a security forming 
part of the trust property, but the trustee* allege 
that th^ could at no time have realised the full 
value of the security, they will be allowed the 
benefit of an enquiry to shew the actual amount 
whiph would have been realised by a conversion at 
the proper time, and their liabihty will be limited 
accordingly. So held, by North, J. Qaihbbobouoh 
(Eabl o») b. Watcokbe Tebba Cotta Clat Co. 
Diminm c. QAiNSBoaoDan (Eabl of) 
[M L, J. Oh. 991, 68 L, T, 118, W. B. (1S8S) 110 

T. TBDITXB— POWBBS—IKscreEHtn— PoutT of 

Imieetment — " UnamtroUed Discretion."] A tes- 
tator directed that his ttostees shoold mvcet tbe 
moneys coming to their hands in respect of bis 
estate in their names or under their control in such 
mode or modes of investment as they in their 
uncontrolled discretion aboold think Gt. Befor« 



of a 



the 



testator's estate, the trustees (who were also e 
tors) invested moneys forming part of it in the 
purchase of bonds of a foreign Oovemment, bonds 
of a colonial railway company, and shares of a 
bank on which there was a further liability. The 
Chief Clerk, in tokinethe aceoonts of the testator's 
estate, disallowed the trustees tbe sums which 
they had expended in the purchase of these bonds 
and shares. The shares m the bank had been 
previously sold at a profit : — 

Seld, by Pearson, J., that, thoogb the invest- 
ments in question ought not to be retuned by the 
trustees, yet, as they had acted ion^ fide, and no 
loss bad resulted to the trust estate, they onght not 
to be disallowed tie sums which they had laid ont 
in making the investments. Be Bbown. Browk 
t>. Bbowh - 29 Ch. O. 8B9, H L. J. Ch. IISI, 
[B2 I. T. 8G8, 88 W. B. sot 

2. Trad for 8aie — Poelpommg Sale.'] 

! Where real estate Is devised to trustees in trust for 
I sale, with a discretiona^ power ta postaione the 
I sale, the Court will not interfere with a bona fide 
exercise of their discretion as to the time and mode 
I of sale. Jte BI.AKE. JoNss (or PnaaB-JoHEB) n. 
Slash - ~ 20 Oh. S. 018, U L. X Ch. 8S0, 
[BS L. T. 30S, 88 W. B. BBS (C.A.) 

Discretion — Maintenance ot infant 

Bee Iktaht. 5, 7. 

Trustees of will— Power to carry on business. 

See Will — TBUffTEBS. 
TBUSTBZ. 

See also ADimnBTRATOB. 
ezbcdtob. 

Sbptlid Estates Acts. 
Sbptud Lakd Acts. 
Skctumint. 
Tbcbtxi Acts. 
Tausm Belief Acttb. 



COMPLETE ANNUAL DIGEST 



Bill of co*t< paid bj — Application by ceriui 

que tniel for taxation. 

Set SouomjB — Bill ot Cost*. 17. 

CopyholdB — Costomarf heiresl of deTiaee of 

soiriviag tniBt«e. 
See CoFYBOLiie. 2. 

Credii«rs' deed — Liability to account to tma- 

tee in bankmptcr. 

See Creditors' Deed. 1 . 

Legal estate — Prior incmnbrance — Notice. 

See MouTOAOii — Fbioditt. 6. 

Sale bj — Depreciatory conditions. 

See Vendob juid FimcHASEB — Cohdi- 
Tioira OF Sale. 1. 

Sale to. 

See Vbndob and Pcbchaseb — Sale to 



e. COX "■ 32, 34,] It is the settled practice of the 
Court under the Trustee Acts, Tihen there is a 
conUnniog tmst, not simply to remove or discharge 
a trustee, without appointing a new trvistee in his 
place, by appointing the remuning tmst«cs to be 
sole bnstees in place of tbemselves and him. And 
Uioiigh the Conrt will deviate from this mle if the 
trustees bave no duty to perform but to distribute 
a fund which is immediately divisible, it will 
adhere to the ordinary rule if there is a eoDtinuing 
trust as regards even a relstively small part of the 
trust fund. Se Lamb's Tscsts - 38 Ch. D. T7, 
[54 L. J. Ch. 1D7, 88 W. K. 163 

t, Neie Truileei — Appoiutmenl — Vetting 

Order — InUretted Partiei — BmieJieiaTy abroad — 
Undertaliitg—Tnutee Act, 1850 (13 * 14 Viet. 
e. 60), 1. 40.] The Court appointed two persons, 
one a beneSciary, and the other the husband of a 
beneficiary, tni«t«eB of a will upon their under- 
taking, if either were left sole tnistee, to use every 
endeavour to obtain the appointment of a co-trus- 
tee; and dispensed with service on a heneliciary 
who was sut jurU and resident in Buenos Ayres, 
on the aathority of Re Blanehard {3 D. Q. F. & J. 
131, 137, 9 W, B. 647). Se Liohtbodi-s Tncsra 
[68 L. T. 40, 38 W. E. US, W. IT, (1886) 3 

S. Ifev) Tradeet — iMmUia Trustee — 

Order vetting Right to deal aith Vie Tntt Fund 
in the TViitleet of Soand MindJ] Although, where 
one of the trustees of a trust fund beeomes lunatic, 
tbe Conrt will not in general vest the right to deal 
with the trust fuuds in the trustees of eoimd mind, 
but will require a new trustee to be appointed 



[18 Oh. D. TU, H L. 3. Ob. lOlS, SO L. T. SSS, 
[SS W. H, TS4 (C.A) 

4. Nem Tnuieet — "Person of unsoand 

Mind"— Yetting Order— Tnutee Jet, 1850 (IS <( 
14 Vict. e. 60), u. 2, 3, 32.] A trustee who is, by 
reason of advanced age and failure of memorf, 
unable to transact business, is a "person of unsound 
mind" within sect. 2 of the abo»e Act, and the 
(^nrt can remove him wilhout his unuent, and 



TBDITXX AOn — continued. 

appoint a new trustee or new trustees in his place, 
but cannot make a vesting order, which must be ob- 
tained from the Conrt of Appeal sitting in-Lunaey. 
To empower the Conrt to make a vesting order, 
the trustee's consent must previously bo procured. 

Ee Boyce (4 D. 6. J. & Sra, 205, 9 L. T. 670), 
foLowed, 

Re BigmM (L. H. 7 Ch. 223, 26 L. T. 176), 
and Ee Lemann'g Tnuta (22 Ch. D. 033, 52 
L. J. Ch. 560, 48 L. T. 389, 31 W. B. 520). not 
followed. Be Phblpb' Settlement Trcsts 

[B3 L. t. 27 
6. —^ New Trusiees — Separate Tnultet of 
dittinet Fart of Tnul Proj^y—Omfeyaneing 
Act, 1882 (45 « 46 Vict. c. 39), ». 5.] Appoint- 
ment made of new trustees to act in conjunction 
wHh a sole continuing trustee of a will in relation 
to a distinct part of the trost property. Se Paine'» 
TBoars - - S3Ch.D. Ta6,ML.J. Oh. TS6, 

[62 L. T, 823, 83 W. S. B64 

6. Neic TruiUet — Vetting Order — ^Betted 

jointly "^CopanxtitTt—Tnitlee Aet, 1850 (13 * 
14Ftrf. 0. 60), ». 10.] The words "seised jointly" 
in sect 10 of tbe Trustee Act, 1850,are not limited 
strictly to a legal joint tenaucy, but are used in the 
widest sense, and they include tbe cose of land 
vested in coparceners, one of whom is oat of th« 
I jurlsdictim d the Court. So held, by Pearson, J. 
In re TenpUi'i TmtU (4 N. B. 494) and 
McMurray v. Spicer (L. K. 6 Eq. 527) considered. 
Be OEEEimooD s Tbitsts ~ 27 Oh. D. 369, 

[54 L. J. Ch. 828, 61L. T. 283, 33 W. K. 342 

J, fraetire — New IVu»t«e» — Fetitiaa — 

VeUing Order in ChanAen—Tranifer of Sloch— 
Jmitdiclitm—Trutlee Act, 1850, w. 2, 32. 35, 40— 
TVustee Extention Act, 1852, t. e-Xatter in 
Chanoery AMiUon Act, 1852 (15 it 16 VicL 
. c 80), ss. II, 26, 27— Oespatci of Buamtg Act, 
, 1855 (18 A 19 Vict. c. 134), s. 16— Cons. Ord. 
xxsv., T. \— Judicature Act, 1873, i. 16— Order 
LV., r. 2 (B), 18— StaiuUi Law BeviMon Act, 1883, 
e. 5.] On a petition for the appointment of new 
, trustees and a vesting order, an order was made in 
Conrt on the 28th of June, 1S84, that two or more- 
proper persons should be appointed trostees, and 
j that an inquiry should be made of what the trust 
funds consisted; and the parties were to be ttt 
liberty to apply in Chanibeis for an order to vest 
the trust property in the new trustees when ap- 
pointed. On the 22Dd of July, before any certifi- 
cate as to the trust funds hod been mode, an order 
was made in Chambers appointing new trustees, 
and directing that the right to ciJI for a tnnsfer 
of, and to transfer into their own names, certain. 
Bums of stock specified in the order " may " vest in 
the new trnstees. This order mentioned, bnt did 
not recite, the order of 2eth of June. The Bank 
of England refused to act on it, and Bacon, V.C. 
(54 L. J. Ch. 304, 51 L. T. 679), on the 28th 
of November, made an order directing them to do 
so. The bank appealed :— 

Held, that the matter having been properly 
brought before the Court on petition, the Judge 
had power under the provisions of the Masters- 
Abolition Act, 1852 (15 &, 16 Vict. c. 80), to dis- 
Cin Chambers of such parts ot the matters 
ght before bim on the petition as he thought 
conld be more conveniently disposed of In Chun- 
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TBUSTZE ACTB— continued. UNBSGIBTEBED COMPAHY. 

"bers than in Court, and that there was therefore See Company— Unregistered Company. 

^mjdiction to make the order of the 22nd of TOIHAI-Nmsance-Compensation-Mandatoiy 

Fi-odsham v. Frodsham (15 Ch. D. 317) dis- ci!^*lr^; TT,*r,.» a^ q 

iinguished. 5ee Public Health Acts. 9. 

But held, that the order was so irregular in form 
that the bank were justified in declining to act 
upon it, they being entitled to require a vesting 

order to be in such a form as to shew that tke -Yt- 

statutory requirements have been satisfied. V . 

Statement of the recitals which ought to be 

contained in a vesting order made in Chambers VAOBAKT ACTS — 5 Creo. 4, c. 83, «. 4 — ** Fre- 

under the Trustee Act. Be Tweedy quenting " a Pvblie Thoroughfare wUh Intent to 

[28 Ch. D. 529, 54 L. J. Ch. 881, 52 L. T. 65, commit a Felony.'] A man Yrho frequenU a public 

[33 W. B. 313 (C.A) street, having innis mind the intent to commit a 

8. Vesting Order— Death of sole Trustee felony when and wheresoever opportunity arises, is 

—No Personal Representative— Trustee Act, 1850, ^^^^ ^ *he pen^ties of the Vagrant Act, 5 Geo. 4, 

9S. 32, ^^—Conveyancing Act, 1881, s. 30 (*.).] c. 83, s. 4, even though no opportunity should arise, 

The sole survivor of three trustees of real estate ^^ J^7 o® committed as a r<^e and vagabond, if 

having died, and there being no personal repre- *^e justices are satisfied on sufficient evidence, first, 

sentative of his estate, the Court made an order *^** .^^ frequented the street, and secondly, that 

vesting the trust property in new trustees " for all he did so with intent to conmiit a felony. The 

the estate and interest which the deceased trustee o^®^ *c*» ^r the attempt to carry out the intent, is 

had in him at the tune of his death." Re Back- ^o* ^ essential part of the offence against the Act 

straw's Trusts - 52 1. T. 612, 33 W. B. 559, The^Appellant was found and apprehended by two 

[W. K. (1885) 73 constables at about two o clock in the morning in a 

TBUBTEE IN BAHKBUPTCY. P""^^^ thoroughfare called Victoria Boad, having 

See b.»k..ptc.-tk™. rp;3ix^eir"^l:dTf3.:r 

TTTBHPIXE. tinuation-pipe. Being stopped and questioned as 

See Highway. to how he became possessed of it and whither he 

was taking it, he gave an account which proved to 
be false, and also a false name and address. Being 

U charged before two justices on suspicion of having 
stolen the pump, and the proof failing, he was then 

« charged under 5 Geo. 4, c. 83, s. 4, with frequent- 

TTLTBA VIBES ACT— Abandonment of railway— ing the street in question with intent to commit a 

Deposit— Interest on money raised on felony ; and on proof that he was an associate of 

personal security. thieves, and had four years before been convicted 

See Bailway Company. 2. and sentenced to imprisonment for a felony, — 

- Bankruptcy appeal — Small bankruptcy — although there was no proof that he had ever be- 

Leave. fore been seen in the street in question, or that the 

See Bankruptcy — Appeal. 7. pump had been stolen, — ^he was convicted as a 

- Building society — Overdrawing banker's ac- rogue and vagabond under the 4th section of the 

count. Vagrant Act, for * • frequenting the public thorough- 

See Building Society 4, 5. fare with intent to commit a felony," and sentenced 

Corporation-Borrowing powers. ^, ^!vT??°''®^ '""^5^' by Grove and Hawkins, 

&>!, nm»T>n»ATTnv JJ«5 woa^ "^^ evidence did not warrant the convic- 

^. , . , ' J. a:i V tion, masmuch as it did not shew a frequentine: of 

Dir^rs of loan society-Advances by- yj^^^^ ^^ ^^h intent to comndt a felony. 

Personal secunty. Clark «. The Queen (or Beg. «. Clark) 

See Company-Directors. 5. ^^ ^ 3 j^ ^^ ^ j, j ,1 C. 66, 52 L. T. 186, 
Local Board— Agreement bmdmg successors. [33 -^^ b. 226, 49 J. P. 246, 15 Coz, C.a 666 

See Public Health Acts. 5. 

UinOBBLEASE-Agreement for— Covenants. VAIUATIOH— Annuity— Insufficient f unds— Ap- 

See Landlord and Tenant— Agree- portionment. 

MENT. 4. fi^ Annuity. 

UBDEBTAKIHG— As to damages— Enforcement VEBBOB AND PTIBCHA8EB :— 

— ^Married woman — ^Mistake in law. I. Compensation. 

See Practice— Injunction. 2. U, Conditions op Sale. 

As to damages — Married woman — Injunction jjj^ Contract. 

to restrain transfer of stock. j^' r«/^>-_.„-. *-_, 

See Practice— Charging Orders. ^^- ^onveyanoe. 
Enforcement of. J; Fraud. 

See Specific Performance. 3. *!• Interest. 

XnTOTTE PBEFEBEHCE — Bailway company— J^l' Rescission. 

Rates. Vni. Sals to Trustee 

See Bailway Company. 16 — 18. IX. Title. 
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I. TZlIHtt AHD PTTBOEASXB — OOKFXKflA. 

HOH — Slimprttenlation — Jkscweiim of Contract.'} 
13ie puticolart of sale of a freehold property 
deaeribed the garden as "inclosed by a rustic wall 
irith tndeameii's side entrance." The wall did not 
ionn part of the property, and the tiadesmen's side 
entrance iras used on simemnce. This was known 
to the Tendot, bnt not disclosed to the purchasei. 
The conditions of sale provided that tmstake« or 
errors in the description or particnlara shonld not 
■DDul the sale, but that compensation Bhoiild be 

^lii, l^ Norih, J., that it was not a case for 

eompmaation, and that the pnrchaaer was entitled 

to hare the contract r««eiaded. Bbeweb v. Bhown 

[28 Cb. D, 309, S4 L. J. Ch. BOS 

S. Jfufaie in Quantifies — •' More or lett " 

—Flan.] A vendor agreed to sell land ccintaining 
" 40 Bcrea or thereabonte, be the same more or less, 
deBneated in the plan beieonto annexed, Bod 
therein edged pink, for £9000. There was also a 

provision for compensati™ '" ' —■-*-*■- '^" 

dor findii '■ 
e 11a. li 
pnrchase -money : — 

Sdd, by Bacon, V.C., that the vendor was not 

entitled to any compensation, and must convqr the 

residue on payment of the b^ance of the pnrchase- 

money. Ooanqe to Wbiqht H I. J. Ch. 690, 

[as L T. 606, W. V. (I8U) T2 

8, Provieion for CompenMotion in eote of 

"error, mieitotement, or taitdaeriplion" — " Aboai 
63/«et " ; really 69] /eet—Vendori not entitled to 
ecmpen»albm, Boubne v, Lonson akd Counts 
Land and Buildinq Ck). - W. IT. (IBBS) 109 

After conveyance — Error in quantities. 

See Vendob axd Fcbckaseb — Besoi»- 
BIOK. 4. 

n. msoB Axn pubohuxb— oohsitiohi 

OF SAU — DepTtdaUiTy Condiiiotu — Sale by 
Tnuteet.'] Trustees for sale nnder a will put up 
for ule h; auction ccrtaio lands in nomerous small 
lots, with eonditiona providing (inter aZia) that the 
title sboold commence with the conveyance to the- 
teatator ten yeaiB before ; that every recital in any 
abstracted document should be oonclusive evidence- 
of the fact stated ; and that the tola were sold 
"mbject to the existing tenancies, restrictive cove- 
utints. And all easemente and qtut-rents (if any) 
affecting the same," and that the purchasers were to 
indemnify the vendors against the breach of any 
restrictive covenants contained in the abstracted 
muniments of title. The sale was made also sub- 
ject to certain general conditions restricting the 
occupation of the land. The abstracted docomentK 
contained no other restrictive covenants than those 
comprised in the general conditions ; and the 
vendors statod that they knew of no other restric- 
tive covenants, and of no existing tenancies, ease- 
ments, or quit-rents affecting the property :— 

Hdd, affirming the decision of North, J. (25 Ch. 
D. 629, 53 L. J. Ch. 537, 49 L. T. 670, 32 W. B. 
197, 1884 Dig. col. 512), that the condition as to 
ezistJng tenancies and restrictive covenants was 
depreciatory, and that the objection was a good de- 
fence to an action for specific performance by tht 
trastees against a. purchaser. 

But, semlZe, the condition limiting the title b? 

ten years, having regard lo the nomW and emall- 



O. VXBDOR AHD TTOOEAflXB— COHDinon 
OF BAIX—eonlinned. 

iiess of the lots, was not nnreasonable. Doni v- 

Flood - - 38 Ch. D. GS6, M L. J. Ch. STO, 

[SS L. T. 609, SS W. S. SIS (O.A.) 

2. Evidence oj Title, aipuZofion as to— 

Performanee of Stiimlation beixnae impouibU. 
LoNDOV Land Co. v. HABBia W. N. (IBBS) 137 

I. Multadivg Conditioni — Sig}d (o 

rescind— Jfeosure of liamaget.] In March, 1880, 
the Defeodaot agreed to sell to the Plaintiff some 
leaMhold houses for £700. The agreement stated 
that the properiy was held for a term of fifty years, 
less ten days, from Christmas, 1856, and also a con- 
dition that the title should commence with two 
underleases, dated 20th and 27th of April, 1857, 
under which the vendor held the pn^ierty, and 
that the purchaser should make no requisition or 
objection in respect of the prior title <a tile right to 
grant the said underleases, lie purchase was cran- 

{leted. Four years afterwards the purchaser 
rought an action to set aside the conveyance, 
having discovered the underleases to be invalid. 
This was disputed, bat the Court held that the 
lessor of the UDderleases had not sufficient interest 
to Boppi»t them, and that the assignment to the 
purchaser only gave him the property for a t«nn. 
which would expire in September. 1889. The 
vendor had sospected this defect in his title, if 
he was not actuidly aware of it : — 

Held, by North, J., that the purchaser had a 
right to re]y on the statement that the property 
was held for a term of fifty years, and that the 
condition coold not prevail against it; that the 
porchaser was entitled to have the conveyance set 
aside, bnt as the parties agreed that damages 
should be paid him instead, the proper measure 
of anch damages was the difference between £700 
and the true value at the property fw a term with 
only nine and a half yean to run from Uie date 
of the contract, calculated on the assumption that 
£700 was its tne value if held for the longer term. 
Nash d. Woodbbsoh E8 L, T, 49, 83 W. S. SOI, 
[W. H. (1884) aiO 

4. Mideading Conditiom — Sfarrted 

Woman entitled to one-fifa of the fee-nm^a— 
Vnacknmiiledged Deed — Summons to compd Fur- 
ehater to complete dinntssed Jle CcMHlxa to 
QoDBOLT . - - W. IT. C1BB4) 804 

E, Sate of LeaiehM in Loti — Apportion- 
ment of Rent—" Bighl of Indetanity agairut Ote 
other u>t» ' — Omveyaaee — Poioers of DMreu owl 
Entry to enforce Contr^niiion — " PurcAaeer of the 
Zargut lot in atnount " — Onlytico Lott aold and la 



£12 10«., was put ap for sale hy auction in five 
lots onder conditions of sale, one of which provided 
that each lot should be sold subject to the entire 
rent, bnt " with right of indemnity against the 
other lots, save as to £2 lOs,''; and another, that 
the original lease would be handed to "the pur- 
chaser of the largest lot in amount." At the auc- 
tion only two lots were sold, one to 0, for £200, 
and the other to S. at tbe same price. A few days 
afterwards O. sent in a proposal to purchase another 
lot for £160, subject to the same conditions of sale. 
which offer was accepted. S. subsequently executed 
with O. snirendering in his favonr 
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n. TXBSOB AKS PUBCHABEB— OOKDmOHS 

OF 8AIE— continued. 
mnj ckim wbicli he (S.) might h&ve to the original 
lease. The two other lots remained unsold. 0. 
haviuf; claimed the custody of the original lease, 
and to have inserted in the conveyance of id» two 
lots to him a clause creating a renl^arge upon the 
other three lots eqaivalent to the amonnt ^ theii 
aliquot shsre of the rent, with powers of distiess. 
uid entty for its enforcement: — 

Bdd, Dpon a summons issued bj 0. nnder the 
Vendors and Purchasers Act, 1874 (reversing the 
decision of Porter, M,B.), that he was entitled to 
insist upon his reqniBitiona save as to the creation 
of a rentcharge. Be Dohbbtt's CoNmitTr 

[IS I. S. It. S4T (aA.) 

6. Sale of two loU — Beitrietive Govenartli 

betmeen PvTchaien — WUhdraviai of one lot from 
&ile.] Two lots of land were pot ap for sale 
nnder conditions which, after reciting that the 
vendor was possessed of adjoining property not in- 
cluded in the sale, provided that eadi pnrchaser 
shonld, in his conveyance, enter into ■ covenant 
with the vendor and the purchaser of the other lot, 
not to nse any bnilding on his lot as a public-hoose, 
and to the conditions was umexed a ioim of cove- 
nant to this effect. So provision was made for the 
case of a lot remaining nnsold. Lot 2 was pur- 
chased at the sale, and the purchaser signed a eon- 
tract embodying the conditions. Lot 1 remained 

Sdd, affirming the decision of Chitty, J., that 
the purchaser was bound to enter into the restric- 
tive covenant with the vendor. Bt Mobdt ahd 
CowHAir - - - SI L. T. nu (G.A.) 

Ste alto Vbndob and ~ 

TSAOT. 2. 
TBBEffT. I. 



23 Car. 2, e 



in WrUing — Agent — Cffrrespondence- 

, e. 3, >. i.l An action for specific pe 

fonnance was brought by vendors. The following 



telegram had been signed and sent by the pi 
ehairer's Eolicitot to the vendors' solicitor : " H. will 
purchase Stonyrood at the sum named to me as 
owing to the mortgagees. Will writ* .to-night." 
A telegmtn in repij was sent by the vendors' 
solicitor, as follows : " Telegram with offer re- 
ceived, which I accept as soEcitor to the second 
mortgagees." The purchaser's solicitor (hen wrote 
to the vendors' solicitor ; " I am in receipt of your 
telegram accepting H.'s offer. If I recollect rightly 
the amount was some £IST8. Send me the con- 
tract, and I will get it signed." It was admitted 
by Iha purchaser that bis eolicitm was his agent, 
duly authorized on his behalf to send the telegram. 
Beyond this there was no distinct evidence of agency. 
.Beld, by Kay, J., that there was no sufficient 
memorandum in writing to satisfy the Statute of 
Frauds j that it could not be inferred that the pur- 
chaser'a solicitor was his agent to write the leUer ; 



m. VEHDOB am FUBOHlSIB-^OirrBACT 

— continued, 
but, even if this could be inferred, the words 
"send me the contract," Ac, shewed that it was 
not the intention of the parties that the letter 
should cooatitoto a contract between them. Good- 
AU. V. Eabdinq - - - 53 L. T. 126 

2. BeiMetive CottenavU, Non-dudoturB 

of — Right to reKind—CondUioru of SaU predvd- 
i^n nh.MM!^. ^. ig Omi'snoni in Confrorf, Efed 



and conveyed it, dnring the yean 1865, 1 
1867, in thirteen lots to different puniasers, each 
tot being subject to covenants entered into bj the 
purchasers restricting the nse of the land as a brick- 
yard and in other respects. He Defendant subie- 
quently became the purchaser of Lot 11, but the 
deed of conveyance to him did not cont^n the 
restrictive covenants. In 1882, the Plaintiffs, a 
company for manufacturing bricks, contracted to 
punmse Lot 1 1 from the De^dant under conditions 
of sale which stated that the property was sold snb- 
joct to any matter or thing affecting the same, 
whether dmclceed at the time of sale or not ; and 
provided that any error or amission in the parti- 
culars should not annul the sale, nor entitle the 
purchaser to cmnpensation. The existence of the 
restrictive covenants was not mmtioned in the con- 
tract, but during the negotiations the Defendant 
stated that there were covmants restric^g the use 
of the land as a brickyard, but bis solicitor, who 
was present and to whom the PlaiutiiSs' soUcitor 
applied for information, stated that he was not 
aware of any such covenants. The Plaintifb paid 
a deposit upon the purchase-money, and having 
Eubeoquently discovered that there were restzictive 
covenants claimed to rescind their cantract and 
sned the Defendant to recover the amonnt of the de- 
ikelt -.—HOd, by Wills and Monisty, JJ., that the 
Plaintiff, if their contract with the Defendant were 
carried out, -would be boond by the restrictive cove- 
nants, and that the owners of (he other twelve lots 
purchased from the origiogl vendw would be entided 
to enforce those covenants against the Plaintiffs; that 
the Plaintiffs were not precluded by the terms of 
the conditions of sale, nor by e, 3, sub-s. 8, of the 
Conveyancing Act, 1661, from refnsing to c<nnplet« 
the purchase, and that they were therefore entitled 
to recover the amount of the deposit. 'SomsaoAM 
Patent Bbick asd Tile Coiifaijt t BrrLtn 

[IS 0. B. D. »1, S4 L. J. Q. B. MS 

Auctionera's authraity — Specific porfmnance. 

See Fbinoifal Aim Aomrr. 5. 

Memorandum — Statute of Frauds. , 

See Fbatths, Statute or. 2, 3. 
IV. VEHIiOB ABD FUBCHASSB — COITTBT- 
AHCE — Di»<^rqe of iitounibrancea — Mortgage — 
Payment into Cotirt — Conveyaneing Ant, 1881 
(44 * 45 Viet. c. 41), «. 5.] A mortgage deed gave 
the mortgagee an option to purchase in cose tho 
debt was not paid on a day named. The trustees 
in banlimptoy of the mortgagors sold the min^ 
gaged property. A part ra the purchase-money 
was deposited to provide against the mortgage. 
Pending proceedings gn the part of the trustees to 
set aside the mortgage on the ground of fraudnlent 
preference, an order was made that the money de- 
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IV. VENDOB AHD FUBCEASXB — CONVXT- 
AHOE — continued. 

posited should be paid into Court, and on such 
further sum being paid in as would cover the prin- 
cipal and interest due, and 10 per cent, extra, the 
mortgagedproperty should vest in the purchaser. 
MjLFORD Haven Kailwat and Estate Company 

V. Mow ATT. Ee Lake and Tatlob's Mortgage. 
Spain v. Mowatt 28 Oh. D. 408, 54 L. J. Oh. 667, 

[38 W. H. 697 



2. 



Married Woman — Trust for Sale — 



*• Bare Trustee " — Administration Action — Order 
for Sale— Acknowledgment — Fines and Becoveries 
Act(S&4: WiU. 4, c. 74), ss. 77, 79— Vendor and 
Purdiaser Act, 1874 (37 A 38 Vict, c. 78), s. 6.] 
A testator devised his real estate to trustees for 
sale, who were married women, one of them having 
married before and the other after the Married 
Women's Property Act, 1882. Botii of them also 
took beneficial interests in the proceeds of sale. 
Under the judgment in an action for the adminis- 
tration of the testator's estate, part of the real estate 
was sold by the trustees, the purchaser paying his 
purchase-money into Court : — 

Held, by Bacon, V.C, that the married women 
were " bare trustees ** within s. 6 of the Vendor 
and Purchaser Act, 1874, and that the conveyance 
to the purchaser did not require the concurrence 
of the husbands, or acknowledgment under the 
Fines and Becoveries Act. Be Doowba. Doowba 
V. Faith - 29 Oh. D. 608, 64 L. J. Oh. 1121, 

[68 L. T. 288, 38 W. B. 574 

T. VENDOB AND PTIBCEA8EB — PBAUD— 

Misrepresentaiion.'] The Plaintiffs put up an hotel 
for sale on the 4th of August, 1882, statmg in the 
particulars that it was let to ** F. (a most desirable 
tenant), at a rental of £400 for an unexpired term 
of 27j years.** The L. Co. sent M., their secretary, 
to inspect the property. M. reported that F., from 
the business he was doing, could hardly pay the 
rent, and that the town in which it was situate 
seemed to be in the last stage of decay. The 
directors, on receiving this report, directed M. to 
bid up to £5000. M. went and bought for £4700. 
Before completion, F. went into liquidation, and 
the L. Co. refused to complete. The Plaintiffs 
fiued for specific performance. It was proved that 
on the 1st of May, 1882, the Lady Day quarter's 
rent was wholly unpaid ; that a distress was then 
threatened, and that F. paid £30 on the 6th of 
May, £40 on the 13th of June, and the remaining 
£30 shortly before the auction, and that no part of 
the quarter's rent due at Midsummer had been 
paid. The chairman of the company was orally 
examined, and. deposed most positively, that the 
company would not have bought but for the repre- 
sentation in the particulars that F. was a most 
desirable tenant. Mr. Justice Denman held 
(49 L. T. 532, 48 J. P. 101, 1884 Dig. col. 518), 
that there was a material misrepresentation, and 
that the contract had been entered into in reliance 
upon it. His Lordship accordingly dismissed the 
action, and on a counter-claim by tiie Defendants, 
rescinded the contract : — 

Held, on appeal, that the description of F., as a 
most desirable tenant, was not a mere expression of 
opinion, but contained an implied assertion that 
the vendors knew of no facts leading to the con- 
clusion that he was not; that the circumstances 



V. VENDOB AND PIJBCHA8EB— -nAUD — 

continued. 
relating to the Lady Day rent shewed that he was 
not a desirable tenant ; and that there was a mis- 
representation : — 

Held, also, that, as the positive testunony of the 
chairman, that but for this representation the com- 
pany would not have bought, was not shaken on 
cross-examination, and was believed by the Judge 
who saw and he^d the witness, the Court of 
Appeal would not disturb the finding that the re- 
presentation had induced the company to enter 
into the contract, and that the appeal must be 
dismissed. Smith v. Land and House Pbopebtt 
CoBPOBATiON - - 28 Ch. D. 7, 61 L. T. 718, 

[49 J. P. 182 (C.A) 

Misrepresentation — Suppression of facts by 

purchaser. 

See False Befbesektation. 

YI. VENDOB AND FTJBCHA8ER— INTEBE8T— 

Conditions of Sale — ^* Jffrom any cause whatever ^ 
— Vendor* s bday — Purchaser's Possession.'] Where 
the delay in completing a purchase by the stipulated 
day arises through the vendor's default, and the 
purchaser then deposits his purchase-money in a 
bank to a separate account, and ^ives notice of the 
fact to the vendor, the purchaser is relieved, as from 
the receipt of such notice by the vendor, from pay- 
ment of interest on his purchase-money, notwiui- 
standing that he has been in possession or receipt 
dt the rents under the contract, and that the con- 
tract provides that he shall pay interest '* if from 
any cause whatever " the purcnase is not completed 
on the day named. The vendor is, however, en- 
titled to the interest (if any) allowed by the bank 
on the deposit. So held, by Kay, J. Be €k)LD*s 
& Nobto/s Contbact 62 L. T. 821, 83 W. B. 888, 

[W. N. (1886) 6 

2. Mistake — Bepayment — Summons — 

Jurisdiction — Vendor and Purchaser Act, 1874 
(37 dc 38 Vict. c. 78), s. 9.] A purchaser who has, 
under his contract, erroneously paid the vendor 
interest on the purchase-money cannot recover it 
by summons under sect. 9 of the Vendor and Pur- 
chaser Act, 1874, but must proceed by action in 
the ordinary way. (On appeal the Bespondent 
consented to waive the question of jurisdiction, and 
the appeal was heard on the merits. (34 W. B. 84, 
W. N. (1885) 195.) Be Young & Habston's (or 
Habeton's) Contbact - 29 Ch. D. 091, 

[54 L. J. Ch. 1144, 52 L. T. 671, 83 W. B. 616 

Vn. VENDOB AND PUBCHA8EB— BE8CI8SI0N 

— Conditions of Sale — Purchase^money — Deposit 
— Separate Account — Interest.'] On a sale of a 
freehold house by auction one of the conditions of 
sale provided that " all objections and requisitions 
in respect of the title, or the abstract, or particulars, 
or anything appearing therein respectively shall be 
sent to the vendor's solicitors within fourteen days 
from the delivery of the abstract, and all objections 
and requisitions not sent in within that time shall 
be considered to be waived. If any objection or 
raquisition shall be made and insisted on, which 
the vendors shall be unable or unwilling to remove 
or comply with, the vendors shall be at liberty by 
notice in writing to rescind the sale." The pur- 
chaser accepted the vendors' title as shewn by the ^ 
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Vn. VENDOR AND PURCHASEB — BE8CI8- 

SIOH — continued. 
abstract and sent them a draft conyeyance for ap- 
proval. The vendors then required that the con- 
veyance should be taken subject to certain *' cove- 
nants, conditions, and restrictions/' the nature of 
which thej did not explain, but which, they alleged, 
were contained in a deed recited in an abstracted 
deed forming the commencement of title. As the 
abstract did not shew the existence of any such 
covenants, conditions or restrictions, and as the 
conveyance to the vendors* immediate predecessor 
in title did not in any way refer to them, the pur- 
chaser declined to take a conveyance -Subject to 
them, without, at all events, being first imormed 
of their nature, whereupon the vendors wrote pur- 
porting to rescind the contract :— 

Hddf by Bacon, V.C., upon a summons by the 
purchaser under the Vendor and Purchaser Act, 
1874, that the vendors had no power to rescind, and 
that the purchaser was entitled to a conveyance 
without the insertion of the words required by the 
vendors. 

Another condition of sale provided for payment 
of a deposit and for the completion of the purchase 
on a certain day; and that "if from any cause 
whatever," the purchase should not be completed 
on that day the purchaser should pay interest at 
5 per cent, per annum on the remainder of his 
purchase-money until completion. After receiving 
the vendor's notice of rescission the purchaser, on 



vn. VENDOR AND PURCHASER — RE8GI8 

SIGN — continued. 
that the contract had been duly rescinded. Re 
Dames and Wood 29 Ch. D. 626, 54 L. J. Gh. 771, 
[63 L. T. 177, 33 W. R. 686 (G.A.) 

4. Error in quantities — Compensation 

after Conwyanee.'] One of the conditions of sale 
of certain building land provided that " any error, 
misstatement, or omission should not annul the sale, 
but compensation should be allowed," the amount 
to be settled by the auctioneer. 

A. purchased at the sale three lots, stated in the 
particulars to contain as to one lot thereof 248 square 
yards, with a road frontage of 39 feet 3 inches. 
Each lot was to be sold " subject to re-admeasure- 
ment." After the execution of the conveyance and 
payment of the purchase-money, the lot in question 
was found to contain only 135 square yards, and a 
frontage of 18 feet, the property of the vendors. 
A. clauned rescission of the contract and conveyance, 
and repayment of the purchase-money with interest : 
or, in the tdtemative, damages by way of compen- 
sation. 

Held, by Bacon, V.C., that A. was not entitled 
to rescind the contract, but was entitled to com- 
pensation at 22s. 6(2. per square yard (that being 
the rate at which he had purchased the land), and 
to damages for actual loss and costs. Flewitt v. 
Walker - - 53 L. T. 287, 83 W. R. 894, 

[W. N. (1885) 161 

5. Specific Performance — Contract for 



of the deposit to the vendors. 

Held, that the purchaser could not, under the 
circumstances, be required to pay on actual com- 
pletion, higher interest than that allowed by the 
bank. Jte Monckton and Gilzean 27 Ch. D. 555, 
[64 L. J. Ch. 257, 61 L. T. 320, 82 W. R. 973 

2. — I — Conditions of Sale — Deficient Title."] 
A vendor agreed to sell five acres of land under the 
usual condition that if any purchaser should take 
any objection which the vendors were unable or 
unwilling to comply with, the vendors might rescind 
the contact. ±h€y could not make out a title as' 
to an acre and a half of the land: — Held, by 
North, J., that they were entitled to rescind. Hep- 
PENSTALL V. HosE 61 L. T. 589, 33 W. R. 30, 

[49 J. P. 100, W. N. (1884) 199 



3. Ctmditions of Sale.'] Land was con- 
tracted to be sold under a condition that ^* if the 
purchaser should take any objection or make any 
requisition " which the vendor was " unable or un- 
willing to remove or comply with," the vendor 
might rescind the contract. 

The purchasers made requisitions, and the vendor, 
for reasons stated, declined to comply with several 
of them. The purchasers insisted, and the vendor 
served them with notice that " being unable or un- 
willing to remove or comply with " the requisitions, 
he rescinded the contract. The purchasers in reply 
denied the vendor's right to rescind, withdrew their 
requisitions, and stated that they were willing to 
complete : — 

Held, affirming the judgment of Bacon, V.C. 
(27 Ch. D. 172, 53 L. J. Ch. 917, 51 L. T. 109, 
32 W. B. 844, 49 J. P. 52, 1884 Dig. col. 515), 



wiU put up land K)r sale, subject to a condition 
that, if any objection or requisition as to (inter alia) , 
title, or abstract, or conveyance should be insisted 
on, and the vendors should be unable or unwilling 
to remove or comply therewith, they should be at 
liberty to annul the sale. The abstract delivered 
to the purchaser showed that the conveyance to 
the vendor's testator was of the land, together with 
a wall on the east side of it, " which wall is to be 
ever hereafter repaired and kept in repair " by the 
testator, his heirs, and assigns. This obligation 
was not mentioned in the particulars and conditions 
of sale, and the purchaser did not know of it until 
the delivery of the abstract. He accepted the title, 
and tendered to the vendors the draft of a conveyance 
to himself of the land with the wall, omitting all 
reference to the obligation to repair the wall. The 
vendors' solicitors added the words " subject to and 
with the liability for ever to repair the wall " by 
the purchaser, his heirs, and assigns. The pur- 
chaser would not agree to the addition, and the 
vendors thereupon gave notice to rescind the con- 
tract. The purchaser then brought an action for 
specific performance of the contract, claiming the 
right to a conveyance without the additional words : 

Held, by Pearson, J., that, if the obligation to 
repair the wall ran with the land, it was immaterial 
whether it was mentioned in the conveyance or 
not, because the purchaser would be bound by it in 
either case ; but that, if it did not run with the 
land, the vendors, not having mentioned it in the 
particulars of sale, could not impose it on the pur- 
chaser. Consequently, the vendors were not en- 
titled to rescind the contract. 

Semble, that a condition of sale giving the vendor 
a right to rescind the contract, in the event of his 
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ifitied. 
8tle of that of lanatic in realty. 

8m LrxATic. 7. 
Solktton* remunentioiL 

/Sw SoucrroB— Bill of Cobtb, 
12,13. 



VOLUKTABT COVTISYAXCZ— continued. 



2. 



Bankruptcy Act, 1883 (46 & 47 Ftcf. 



6, 9, 



See Pkactigb— Tbial. 2, 5, 10, 11. 
Actkm ajninst constable. 

See Contagious Diseases Act. 1. 

ift by win. 
See WiLLr— Ck)iraTBT70TiON. 22, 49, 50. 

Settlement — ** Payable ** meaning " Tested." 
See Settlement— Construction. 5. 

OBDEBr— Trustee Acts. 
See Tbustee Acts. 

aalification — Rating — Occupa- 
tion. 
See BiETBOPOLis. 2. 

TKSORIA— Law of. 

8m Colonial Law. 18, 14. 

TOLVnABT OOSYEYASCE -- Assignment of 
XsoM hv Huaband to Trustees for Wife — RenewaJ, 
(y Aiioaful in his own name — 27 Eliz, c, 4 — 
&aMe of Frauds (29 Car. 2, c. 3), ss. 7, 8.] In 
1856 a corporation, in consideration of a sum by 
way of fine, and of certain coTenants by the lessee 
for payment of rent, rates and taxes, and for repair- 
ing and maintaining the premises, granted a lease 
of a house for forty years, at a yearly rent of 58. 6(2. 

In 1865 this lease was assigned to L., who the 
same year assigned it, together with other property, 
to trustees for his wife for her separate use, the 
consideration being expressed to be " natural love 
and aifection.** L., however, remained in pos- 
session of the house, and in 1870 surrendered the 
lease to tiie corporation, who, in consideration of a 
fine, granted a new lease to L., in his own name, 
for forty years. L. died in 1878. Held,, by Kay, 
J. (53 L. J. Ch. 928, 51 L. T. 564, 32 W. R. 1013, 
W. N.a884) 186, 1884 ^Dig. col. 522), (1) that 
tiie assignment by L. to Ins wife in 1865 was not a 
Toluntary settlement within 27 Eliz. c. 4 ; (2) that 
L.*s executors must be treated as trustees of the 
ranewed lease for his widow's benefit, for he 
obtained the renewal in virtue of the tenant-right 
in respect of the original lease, and was thereupon 
in possession of the property as agent of the 
trustee or of his wife, and therefore in a fiduciary 
position. 

JEeldy by the Court of Appeal, that the renewed 
lease was held by L. as constructive trustee for his 
wife, and that, the trust arising by " operation of 
law," it was within the exception of s. 7 of the 
Statute of Frauds, so as to make the absence of 
writing immaterial. 

Held, also, that as L.'s intention was to benefit 
his wife, she was not bound to repay to her 
husband's estate the premium paid by him for the 
renewal. 

Qtt«rc, whether the surrender of the old lease 
was a "conveyance" within 27 Eliz. c. 4, s. 1, 
which would prevail over the previous settlement, 
assuming such settlement to be a voluntary con- 
veyance within the same statute. Be Lulham. 
Bbinton v. Lulham. 58 L. T. 9, 83 W. B. 788 

[(C.A.) 



c. 52), s. 47 (t.), (iii,y— Transfer of Shares to Son.J 
E. P. handed to his son a sum of money for invest- 
ment in shares in a ship. The son so invested the 
money, and afterwards sold the shares for £450v 
which he handed to his sister upon a sort of implied 
trust for the benefit of their father and mother. 

Held, by Mathew, Cave, and Wills, JJ., that 
handing the sum for investment was a '* conveyance 
or transfer " within the above section. Ex parte 
Habyey. Be Plater. (No. 1) 

[54 L. J. Q. B. 55S 

8 Bankruptcy Act, 1883 (46 A* 47 Vict 

c. 52), s, 47 (t.), (Hi. y— Advance to Son io start a. 
Businees'] E. P., about two years before he 
became a bankrupt, advanced to his son £G50 ta 
purchase building stock and set up in business. 
The son found £150 for capital, and carried on the 
business, and at the date of the bankruptcy was 
possessed of stock and capital to the value of about* 
£500. 

Held, by Mathew, Cave, and Wills, JJ., that 
this was not a voluntary settlement within the 
above section. Ex parte Habvey. Be Playeb. 
(No. 2) ... 54 L. J. Q. B. 554 

4. Post-nuptial settlement — Consideration. 

— Bargain — 27 Eliz, c. 4.] By a post-nuptial 
settlement certain freeholds which had previously 
belonged as to one portion to the wife for life witifi 
remainder to the husband in fee, and as to the- 
other portion to the husband in fee, were re-settled 
by the husband and wife upon trust for the wife 
for life, with remainder to the husband for life, 
with other remainders over. The deed recited tho 
title to the freeholds and the desire of the parties 
for the re-settlement. 

Held, by North, J., that there was, as between 
the husband and wife, clear evidence of a barg^in^ 
and the deed was* for valuable consideration, and 
therefore not voluntary within the above statute. 
SCHBEIBEB V. DiNKEL - 54 L. J. Ch. 241,, 

[52 L. T. 130, W. H. (1884) 236* 

5. •^— BectificaMon — Power of Bevocation.'X 
By a voluntary settlement property was assigned 
to trustees in trust for the settlor for life, remainder 
for any wife he might- marry for life, with re- 
mainders to his issue, and in default or failure of 
issue in trust for his paternal next of kin : — 

Held, by North, J., that though a settlement waff 
proper to be made, and though the settlor under* 
stood the terms of this settlement, yet as hiff 
attention was not drawn to the fact that he might 
have had a power of disposition over the property^ 
in default or failure of issue, such a power ougnt to 
be given, and the settlement must be rectified' 
accordingly. 

Held, also, that, as the trustees (who were made 
defendants to the action for rectification) had acted 
properly, and were bound to come before the court 
to uphold the settlement, they were entitled to a. 
charge on the funds settled for their costs. James 
V. CoucHMAN 29 Ch. D. 212, 54 L. J. Ch. 838» 

[52 L. T. 344, 33 W. B. 452. 

^— Post-nuptial settlement — Restraint on antici- 
pation — Election — Compensation. 
aee Settlement — Afteb- acquibbd Pbo- 

FXBTY. 4. 
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YOLinVTABT GOHVEYAHOS — continued. 

^■^~' Void against creditors — 13 Eliz. c. 5. 
See Fbaudxjlent Contetanoe. 

VOLUirTAST WINDIKGh-TrP. 

See Company — Voluntaby Winding-up. 

VOTE — General meeting of company — Poll. 

See Company — Voluntary Winding-up. 
3,4. 

VOTE 70B PABUAUEKT. 

See Pabliament. 



w. 

WAGEB. 

See Gaming. 

— - Broker — Contract for payment of " Dif- 
ferences " — ^Illegality. 
See Contract. 8, 9. 

WAGES — Seamen's. 

See Ship — Wages. 

WALL — ^Retaining, of railway — ^Power to under- 
pin buildmgs on adjoining lands. 
See Railway Company. 10. 

— Sea wall — Repair — Frontager's liability — 

Act of Gk)d. 
See Sewebs. 

WARD OF COUBT. 

See Infant. 9, 10. 

WABBAHT— Admiralty. 

See Pbaoticb — Admiralty. 18, 19. 

WABBANTT— Implied— Sale of goods for par- 
ticular purpose. 
See Damages. 6. 

— Lease of furnished house — Implied warranty. 

See Landlord and Tenant — Lease. 
3—5. 
Landlord and Tenant — Lia- 
bilities. 1. 



Sale of goods. 

See Sale of Goods. 



4—6. 



WASTZ— Tenant for Life^PermiaHve Waste— 
LiabilUy— Claim by Trustees— Time— 3 <fe 4 WiU. 
4, e. 42, 8, 2.] W. devised his realty to trustees 
upon trust for his widow for life, with remainder 
over, in events which happened, to A. for life, and, 
in events which happened, to B. for life, with re- 
mainders to his children, if any, in tail, with 
remainders over. The will contained a direction 
that each tenant for life or in tail of any of the 
hereditaments should, during his estate, keep the 
buildings thereon in substantisd repair ; and if any 
such person should neglect to effect such repairs 
within six months, after being thereunto requested 
by the trustees, the trustees should be at liberty to 
effect such repairs. 

W.*8 widow was in possession of the heredita- 
ments until her death in June, 1883. Her will was 
proved in Feb., 1884. She had omitted to repair 
the buildings. More than six months after her 
death, but within six months after probate of her 
will, a elaim was carried in against her estate, in 
an administration action, in respect of the omission 
to repair, the claimants being the trustees of the 
will, and the then equitable tenant for life. The 
claim was resisted on three grounds : (1) that the 



WASTE— continued. 

deceased tenant for life could not be made liable 
for permissive waste ; (2) that the right to recover, 
if any, was in the remainderman, and that there- 
fore the claim was not preferred by the proper par- 
ties ; and (3) that the claim was too late, having 
been brought more than six months after the 
executor of the widow's will had taken upon him* 
self the administration of her estate, within the 
meaning of the above section : — 

Heldj by Kay, J., that the executor of the de- 
ceased tenant for life was liable for such omissioiL 
to repair as was a breach of the condition in the 
will. Woodhouse v. WaJher (5 Q. B. D. 404, 42 
L. T. 770) foUowed. 

Held, also, that as the trustees had an interest ia 
protecting the ultimate equitable estate, the claim 
was properly brought by them ; and that, as it was 
not snewn that the executor of the deceased tenant 
for life had taken upon himself ihe administration, 
of her estate at any time before the probate of her 
will, the probate must be deemed to be the time at 
which he had taken upon himself such administra- 
tion, and the claim was therefore not too late. Be 
WiLLiAMES (or Willi AM8). Andrew v. Williambs. 
[62 L. T. 41, W. K. (1884) 242 (affirmed by 
[the C.A., W. H. (188j() 158 

WATEB— OwcW^OM^— TtdoZ Biver— Obligation of 
Conservancy Commissioners to protect Lands — 
Lands adjoining reclaim^ Lands — Damage re- 
svUing from act of Oumer of Lands — Water fiow^ 
ing through cutting in Embankment.'] The owner 
of a farm, between which and a tidal river were 
lands that had been reclaimed by Conservancy 
Commissioners from the river, sued such Commis- 
sioners for damage caused to his farm by the river 
overflowing a sea wall between the reclaimed land» 
and the river, and flowing over the reclaimed lands^ 
over his farm : — Held, by Mathew and Smith, JJ., 
that as the Commissioners were by their Acts under 
the obligation to maintain and repair the sea wall, 
they were liable, not only for any damage caused 
to tiie reclaimed lands, but to lands beyond such 
lands, by reason of the sea wall being insufficient 
in height to prevent an overflow of the river : — 
Held, further, that the Plaintiff was not deprived 
of his right of action by the fact of the water 
having flowed from the reclaimed lands on to his 
farm, in consequence of his landlord's having made 
a cutting through an embankment in order to 
obtain access to the reclaimed lands. Bramlbtt v.. 
Teeb Conservancy Combhssioners 49 J. P. 214. 

2. Overflow — Damage — Obstruction of 

surface water by railway embankment — Acquisitioa 
of easement Le^isviLLE, &c.. By. Co. v. Hays 

[47 Amer. B. 291 (7.8.) 
See also Nininger v. Norwood, ib. 412. 

8. Biparian Choner — Abstraction of Water 

by Non-riparian Oumer — Absence of Damage — 
Bight of Action — Injunction — Bights of Biparian 
Ovoner in Artificial Stream.] The owner of land 
not abutting on a river with uie licence of a riparian 
owner took water from the river, and after using 
it for cooling certain apparatus, returned it to the* 
river unpolluted and unaiminished : — Held, afiinn- 
ing the decision of Pollock, B. (23 Ch. D. 566» 
52 L. J. Ch. 608, 48 L. T. 784, 31 W. R 603, 47 
J. P. 534, 1883 Dig. coL 435), that a lower riparian 
owner could not obtain an injunction agaii^ tho^ 
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TAnB — eontiuned, 

landowner so taMng the water, i 

lipari&n owner thtongh wboBe land it 

. _, a ripBiiui owner in on 

p, Qbiat EAsniiN Bailwat Cokfamt 27 CIl D. i 

[122, 04 L. 3. (m. 19, SI L. T. 862, 32 V. B. , 

[B86 (C.A) I 

4. Underground Water— FoUution of ffeH I 

— Nuitance — Injunction.'] No one hat k right to 
nse hif own knd in snch a wnj as to he a naisance 
to hia neighhoor, and therefore if a man pnts filth 
or pinaonous matter on hie land, he most take care ' 
that it doee not eecape so aa to poison water which \ 
bia neighbonr has a right to use, although his I 
neighboni nrn^ have no propertj in each water at 
the time it is fouled. 

The FlaintifF and Defendant were adjoining 
landbolders, and had each a deep well on his own 
land, the PlaiDtiS's land being at a lower level than 
the Defendant's. The Defendant turned sewage 
from his honse into his well, and tiing pollated t£e 
water that percolated nndergronnd from the De- 
fendant's to the PlaintifTs land, and conseqaentlf 
the water which came into the HwntifTs wdl from 
soeh percolating water when he used his well by 
pumping, came adiJtersted with the sewage from 
the Def eiutant's well ; — 

Held, rereising the decision of Mr. Justice 
Peanon (26 Ch. D. 19*, 54 L, J. Ch. 127, 50 L. T. 
230. 33 W. R. 589, IB J. P. 535, 1884 Dig. coL 624), 
that the Plaintiff had a right of action agaimt the 
Defendant for so polluting the source of snpplj, 
although until the Plaintiff had appropriated it, he 
had no property in the penwUting water under his 
land, and although he ^propriated such water bj 
the artificial means of pmnping. Ballabd v. 
TOMUHBon 29 Ch. S. 116, 64 L. J. Ch. 454, 

[S2 I. T. 912, 3S W. B. 68S, 49 J.F. 699 (C.A) 

Fouling stream — Quia timet action. 

See NtnBANoi. 2. 

Obo^uction to watercouiae — Injunction. 

See Pbactice — Isjim cmon. 1. 

Watercourse — Whether a " sewer." 

See Pdbuo Hkalth Auk. 16. 
WATEB RA.TZ—At*esmnenl of—Domegtie Pur- 
potet. Supply /Or— Annual Valve — Premiiei uted 
<u PnWic-ftoiwe — lAaentx — Pranium.] By the 
special Act of a water company it was provided 
that water should be supplied for domeslje pnrposra 
by tbe company at a rate per cent, upon the annual 
value of the dnelling-hoase or other place enpplied, 
that a supply of water fordomestic pnrpoees should 
not include a supply of water for. among other 
things, any trade or manofactoie, or business re- 
qniring an extra supply of water, and that the 
company might furnish water for other than do- 
mestic purposes on such terms as might be agreed 
on between the company and the eoosniner. — The 
company supplied water far domestic purposes to a 
house occupied as a liceosed public-house. The 
company contended that the aoaual value of the 
premises as a licensed public-house should be taken 

,. .i_ i__i_ _».t * -.rate payable in respect ' 

■■- ' ■■ ' t ef t 

■hich had 

m paid for the lease of the premises as a public- 
house ought to be taken into consideration infixing 



WAIZB BATK— eonlintwd. 

tlis value. The occiniiec contended that such water- 
raUi should be based upon the value of the premises 
fur domestic purposes only ; — Hdd, by Coleridge, 
CJ., and Smith, J., that the contention of the 
f.impany waa correct. West Middlksbx Wateb- 

wilBSS Co. V. COLEUAX. COLIXAK V. WsaT 

Mlddlmkx Watbbwobks Co. 14 Q. B. D. 629, 

[64L. J. K. 0.70,621.1. BTS, 83 W. B. 649, 

[49J. F. 341 

8. BrieM. WatenBOrht Aele, 1662 and 

1865 — ^•Annual Back-rent or Value" — "Gross 
.-■Eim assessed to (he Foor-rate" — Pleasure Oardea 
a I tached to Iheelting-luMte — Extra Charge for " a 
fiipe and tap or olher apparatui" uied in the 
(V'lrden.] Sect. 68 of the Bristol Waterworks Act, 
\SS2, enacts that the company shall furnish to 
ovaij occnpier of a private dwelling-house within 
ttieir liiiiita a sufficient supply of water for the 
d'.imestic use of such occupier, at certun annual 
[cuts or rates according to the " annual rack-rent 
ur valne of the premises so Eupp1ied,"'^ach snpply 
(by sect. 71) not to include, amongst other things, 
a rapply of water " for watering gardens by means 
of a tap, tube, pipe, or other such like apparatus." 
Ani sect. 32 of the Bristol Waterworks Amend- 
ment Act. 1865, enacts that " if any dispute shall 
urise Bs to the amount of the annual rent or vatne 
rjf any dwelling-house or premises sopplied wit^ 
niter by thecompany.sueh dispute sh^be decided 
liy two justices : provided Uiat the amount of the 
niinual rack-rent or valne to be fixed by such jus- 
i ices shall not be less than the gross sum assessed 
in the poor-rate, or lees than the sum actually 
])rid for sneh dwelling-house or premises." — A 
il^relling-bonseand garden in the occupation of the 
Difner were assessed to tbe poor-rate as follows, — 
" dross estimated rental. £240," " Bateable value, 
£d04," It was proved that the value of the honse 
nithout the garden would be 10 per cent, less, and 
that the owner contracted to pay, and did pay, 
£L Is. annually for the watering by means of a 
pipe and tap in the garden which surrounded the 
dwelling-houie and was occupied and assessed 
therewith : — Held, by Hathew and Smith, JJ., 
upon a case stated by the justices, that the words 



" gross sum assessed to the poor-rate " ;neant the 

" gross estimated rental," and not " rateable or net 

v:Jue ; " and that the water-rent was chargeable 

upon the gross estimated rental of " tbe premises," 

including the pleasure garden occopied with the 

huuse, and not merely opon the dwelling-house 

if jelf, the extra charge for the garden supply being 

fur using a pipe and tap. Bristol WathrwobKB 

Co. V. Tjbeh. Ubkh v. Bbibtol Watkbwohiw Ca 

[16 Q. B. S, 637, 64 L. J. K. C. 9T, 62 L. T. 

[666, 49 J. ?. 664 

See alto Watebwosks CLArsES Act. 

WATEBWOBEB— Rateable value. 

Sea PooB Sate. S. 
WATZBWOKKS OLArBEB ACT— Dtipuie ae to 
Water Bate,'} Where a dispnto has arisea as to 
the amount of the water rate payable by an oc- 
cupier of premises to a water company (whose 
special Act incorporated the Waterworks Clauses 
.\ct, 1S47), the determination of the annual value 
uf tbe premises supplied, hj two justices, onder 
i. 68 of tbe Act of 1817, is a coaditioa precedent 
tc the right of the occnpier to sue " '~~ 
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WATERWORKS CLAUSES ACS^^-eonlinued. 
cutting off the water, and for the amount alleged 
to have been paid in excess. Whtfiko v. EAst 
London Watebwobks Co. - 1 C. ft E. 381 



2. 



Distress for Waier Bates — 46 €reo, 3, 



«. cxix. ; 50 Cfeo. 3, c, cxxxii,; 10 d: 11 Vict. e. 17, 
ss. 74, 85 ; 8 <i^ 9 Viet. c. 20, s. 140 ; 15 <{; 16 Vict 
c. clix.'] A local Waterworks Act empowered a 
company to distrain for water rates for an agreed 
amount. A later Act limited the rates to such 
sums as should be " reasonable." Under the Water- 
works Clauses Act, 1847, which incorporates 8 & 9 
Vict. c. 20, 8. 140, water rates under £20 are to be 
recovered by means of a distress warrant issued by 
justices. A third Act of the company in 1852 
incorporated the Waterworks Clauses Act, but 
expressly preserved all the powers conferred by 
the former Acts : — 

Eddt by Ck)leridge, C. J., aud Smith, J., that the 
right of the coiflpany to levy their own distress 
was kept alive by the saving clause in the Act of 
1852, and that the distress by justices^ warrant was 
additional to, and not in substitution for, the 
company's original remedy. Eiohabds v. West 
MiDDLESEs: Watebwobks Co. 15 Q. B. D. 660, 
[54 L. J. Q. B. 551, 83 W. R. 902, 49 J. F. 631 

3. Injunction — Jurisdiction — 10 & 11 Vict. 

e. 17, s. 68.] Although the statutory remedy pro- 
vided by sect. 68 of the Waterworks Causes Act, 
1847, for the settlement by two justices of disputes 
AS to the annual value of a tenement supplied with 
water, and the special remedy by penalties nven 
by sect. 43 against a company for withholding 
water, have not ousted the general jurisdiction to 
restrain the company by injunction from cutting 
off the supply of water pending proceedings for 
settling a dispute as to value, such injunction will 
not be granted on the application of an owner or 
occupier who will not undertake to commence 
proceedings with due speed before the Justices 
under sect. 68. Haywabd v. East London 
Watebwobks Company - - 28 Ch. D. 188, 
[54 L. J. Ch. 523, 52 L. T. 175, 49 J. P. 452 
WAY — Bight of — Prescription Act. 

&e Pbescbiption. 
— Scotch law — Prescription. 

See Scotch Law. 10. 

WELL — Pollution of — ^Underground water. 

See Wateb. 4. 

WI7E. 

See Husband and Wife. 

WILD BIRDS PRESERVATIOK ACT, 1880— 

Authority of Owner or Occupier of Landr-AS & 44 
Vict. c. 35, «. 3. J R, with the authority of the 
occupier of certain land, shot wild birds thereon, 
whicn had been taken on other lands without the 
authority of the owners, or occupiers thereof : — 

Held, by Grove and Hawkins, JJ., that B. was 
guilty of an offence under the above section, not 
coming within the exemption contained therein. 
Beg. v. Gilham, or Wabb v. Gilham 52 L. T. 826, 

[49 J. F. 857, 15 Cox, C. G. 719 
WILL :— 

I. Absolute Gift. 

II. Ademption. 

III. Annuity. 

IV. Chaboe of Debts (and Legacies). 
V. Condition. 



WILL : — continued. 

VI. CONSTBUOnON. 

VII . Estate IN Bealtt. 

VUl. EXEOUTOBS. 

IX. Onebous Devise. 
X Pbbpbtuity. 

XL Besidue. 
XIL Bevocation. 
XTTT. Tbustees. 

L WILL— ABSOLUTE QUfT-^Beguest to M. for 
her life, and to her heirs after her — ^ Heirs ^* — Per- 
sons designate — Q^t over.! A testatrix be- 
queathed a sum of money to *' M. for the term of her 
life, and to her heirs after her :" and, in case M. 
should not survive her, the testatrix bequeathed 
the said sum to E. for her life, and at the death of 
E., to certain other persons : — 

Held, that the legacy did not, upon the death of 
M., who survived the testatrix, pass to her heir-at- 
law as a persona designata, but that M. took the 
bequest absolutely. Atkinson v. L'Estbange 

[15 L. B. Ir. 340 

2. Devise in fee — Devise over if devisee 

should die without leaving lawful issue, to demsee^s 
next heir-at-law — Repugnancy. Be Pabbt and 
Daggs - . W. K. (1S85) 8, 193 (C.A.) 

8. Gift of Share to Nieee, the interest to he 

paid to her during Life, and upon her Death the 
Dividends to he paid towards the Maintenance and 
Education of her children untU the youngest should 
attain twenty-one — Children entitled as joint 
tenants until tiie age of twenty-one — Niece*s repre- 
sentatives entitled to the corpus of the share. Be 
"Kasley^b Estate. Dbaeje v. Dbaeje 

[W. N. (1885) 99 

4. Life Inter est^-Bemainder.'] A testatrix 

by her will appointed two-fifths of certain property 
to trustees upon trust to pay tibe income to her son 
until he should attain the age of forty yeais, and 
then to hold the same in trust for her son, his 
executors and administrators ; provided that in case 
her son should assign his sh^e in the proper^, 
then the aforesaid bequests should be void, and the 
two-fifths should be held upon the trusts declared 
as to the other three-fifths. The son died before 
he attained the age of forty without having as- 
signed : — 

HM, by North, J., that the two-fifths vested in 

trust for the son absolutely so as to pass by his 

wiU. ScoTNEY V. LoMEB - 29 Ch. D. 585, 

[54 L. J. Ch. 558, 62 L. T. 747, 88 W. B. 633 

5. Life Interesf] Under a gift by a 

testator to his wife, whom he appointed sole 
executrix, of all his realty and personalty ** to and 
for her own absolute use and cUsposal during her 
life :" — Held, bv Chitty, J., that the widow was 
absolutely entitled. Be Bush. Smith v. Habbis 

[W. H. (1885) 61 

6. Life Interest — Bequest to A, and the heirs 

of his hody — Ahsolute Gift on reaching twenty-eight 
— Gift over on death without iseue. Be Evans. 
Evans v. Evans - - W. H. (1885) 152 

7. Bemainder — Inconsistent Clauses.'] M. 

by her will devised certain realty to trustees upon 
trust to pay to or otherwise permit S. to receive 
iiie rents and profits thereof for her life, and after 
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L WILt— ABBOLITTE OtJT—eontinutd. 

her (Ucease, upon trust to pay to or otberwise per- 
mit B. to reeeive the rents and profits thereof for 
her life, if she should be livuig at the time of the 
decease of the said S., bnt if she ghould be then 
dead, upon trust for two nieces, whom she named, 
absolntelj as tenants in common ; and the testatrix 

E.ve all her residiuu7 estate to the sud B. abso- 
tdj. 

S. Burrlved the teetatriic, and B. eurvived S., and 
consequentlj her life interest took effect. She was 
now dead, the two niecee being living, and the 
questim was raised whether the estate went to the 
two nieces, or whether, inasmuch as B. did not die 
in S.'s lifetime, the gift to them failed, and the 
estate went to B.'e repreaentatives, being given to 
her abiolately b; the joint operation of the gift of 
Uie life interest and of the residue : — 

Held, bj Kaj, J., that the property went to the 
two nieces, the gift to them not being a contingent 
remainder, but ait imperfect eipressioa of the 
testatrix's intontioD that, subject to the two life- 
interests, the nieces were to lake absolutely. Be 
ItAxrat. Smith tr. Martin M L. J. Ch. 1071, 
[IS I. T. 34, W. H. (IBBfi) 130 
Gift of personalty — "Hmrs." 
Bee Will— CoNSTBTCTTON. 15. 

11. 

n. ■WTLh—UWarUiS^Legacy— Moral OUi- 
galion other Ihan FarenlaL] The doctrine of 
ademption of legacies founded on parental or guaai- 
parental relation apphea also to cases whe^e a moral 
obligation other than parental or oiuui-parental is 
recognised in the will, though without reference to 
any special application of the money. 

A testatrix by her will bequeathed to a niece of 
her deceased boabaud £500 with these words, " ac- 
cording to the wish of my late beloved husband," 
and she afterwards in her lifetime paid £300 to 
such legatee, with a contemporaneous entry in her 
diary that such payment was a ''legacy fnmi " the 
legatee's " uncle /rfm " : — 

Seld, that the presumption was that such legacy 
was adeemed to the extent of £300, and that snch 
presumption ol ademption j>ro tanto only was not 
displaced by eridence that more than a year before 
the £300 was given the testatrix had said, that the 
legatee when asked by the testatrix whether she 
would mtliei receive £300 down than a larger sum 
after the testatrix's death, bad replied that she 
would prefer the £300 down. Be Pollock. Pol- 
lock e. WOEBALL 2S Ch. S. G62, B4 1. J. Ch. 4BB, 
[62 L. T. T18 (CA.) 
in. WILL — LSmrm — Whether /or Ufe or 
Perpetval — Yearly sum given io A. md of Sent 
Tfterved on leate in perBetuitt/.'] A testator being 
the lessor of the lamb of B., which were held under 
him by a lease for lives renewable for ever at a 
yearly rent of £16, made a will containing the 
following dispositions relating to these lands : — 
" 1 hereby give and bequeath unto my three dangh- 
ters" [naming them] "two years' profit>rent to 
each out of B., that is to say, £60 to each, to be 
paid as the rent becomes due after my decease. I 
order that in case any of my danghteis should die 
before they come to the age of twenty-one years, 
her part should he divided between uie Burviving 



ni. WHL—AH B ITV— continued 

daughters above mentioned. 1 also will and be- 
qui'aih unto my six sons " [naming them] " all my 
interest in H. farm and T. farm, and £5 per annum 
ti.> ench out of B. after my daughters are paid off." 
U])uii the argument of a demurrer, it not expressly 
uppearine from the pleadings whether the lessor 
WS& liable to any or what head>rent in respect 
(.f B. :— 

n^lA, that the anntuties of £5 each to the testa- 
Xm's sons wera not perpetual annuities, but were 
fur tlie lives of the annuitants only. Wbitten v. 
Hanlon ' - - ISLB. It. S9& 
Insufficient estate — Abatement. 

8t« ExBCUTOB — ADHItnaTRATIOS. 1. 

Limitation. 

Bee LnnTATiOHS, Statutsb of. II. 
17. WILL— CEABOE 07 DEBTS ASS LEGACIES 

I —L-'gaciee ehargeA on .BeaUy — Exoneration of 
rcntmdliy.'] N. by his will gave to his wife an 

I iiiiHiiity of £60, issuing and payable out of his 

TLiilty thereinafter devised to his three sons. He 

then gave to his dau^ter A. a legacy of £500, and 

^ach of his sons H. and S., and to each of his 



with the payment of the said legacies and interest. 
He gave bis personalty (charged with the payment 
uf debts, funeral, and testamentary expenses, &c.^ 
unto his said sons J.. T., and F,, and gave ell his 
residuary realty {subject to mortgages, and subject 
in and charged with the payment of the annuity of 
£ljO, and the legacies to his sons H. and S., and 
ins daughters M. and E., and also the legacy of 
ilSOl) to his daughter A., and subject also, in aid oE 
Ijia personalty, to the payment of^his debts, funeral 
uui) lestameotaiy expensea, &C.) equally between 
his said sons J., T., andF. :— 

Ihld, by Bacon, V.C, that the legacies were 
charged on the realty exclusively in exoneration 
of the personalty. Re Nbsdhah. Bobissok v^ 
Needhah - - - 64 1. J. (3t. TS 



V. WILL— COKSITIOK— i^ufrefion of Executors 

i(* /') Conduct of Iterates — He^ralion o/Dittati^ 
Hirtion.f A testator bequeathed to his son A. a 
siuu of £2000 if he should conduct himself to tb» 
satisfaction of the testator's executors. He aUo^ 
d^'vised and bequeathed the residue of his property 
to his executors upon trust for the use and benefit 
of all his children, including his son A., in equal 
sliares, and declared that if it should happen mat 
]ii£ son A. should not conduct himself to the satis- 
faction of his executors or the survivor of themy 
thcu, that he should not be entitled to receive any 
portion of the residuary estate; and in that case, 
a declaration in writingi signed by the said execu- 
tors or the survivor M them, of their, her, or his. 
dissatisfaction with him, should be cimcluEive evi- 
dence that he was not to receive any portion 
tbf^reof:— 

Udd, that a declaration of dissatisfaction signed 
by two of the executors, who alone proved the 
will, leave having been reserved for the remaining 
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T. WILL — CONDITION— oon<tnu6({. 

three, was sufficient to disentitle A. to the legacy 
and to a share of the residue. DsLiurr v. Dblany 

[16 L. B. Ir. 66 

8. — Forfeiture — Name Clause — Settlement 
— Fee Simple Estate — Repugnancy.! A testatrix 
who died in 1832 settled her freehold estate npon 
her grandchildren, a share becoming vested in one 
of them, Lucj, in fee simple in possession ; and the 
will contained a proviso tnat any person becoming 
entitled in possession to the estate should, within 
one year thereafter, take and use the name of 
Jones, and that in case any such person should 
refuse or neglect to use the name ot Jones within 
one year, then the estate limited to him or her 
should be void, and should first go to her niece, 
Catherine Jones, since deceased, for her life, and 
after her decease to the person or persons next in 
remainder under the trusts of the will, in the same 
manner as if the person so refusing were dead. 
Lucy was twice married, and neither she nor either 
of her husbands ever took the name of Jones : — 
Held, by Pearson, J., that the gift being in fee 
simple, and there being necessamy no person en- 
titled in remainder, the name clause was void, and 
that there had consequently been no forfeiture by 
Lucy. Be Bbooke. Musgbaye v. Brooks 

[26 Ch. D. 792, 64 L. J. Ch. 102, 88 W. B. 211 

8. •^— Forfeiture — Bestraint of marriage. 
Cbawfobd v. Thompson 46 Amer. B. 698 (U.S.) 

4. — ^ Repugnancy — Devise in Fee — Restraint 
-on Alienati&nT] A condition in absolute Restraint 
of alienation annexed to a devise in fee, even 
though its operation is limited to a particular time, 
^.g.f to the life of another living person, is void in 
law as. being repugnant to the nature of an estate 
in fee. 

Re Macleay (L. B. 20 Eq. 186, 44 L. J. Ch. 441, 
52 L. T, 682, 23 W. B. 718) commented on. 

Large's Case (2 Leon. 82, 3 Leon. 182) ex- 
plained. 

A testator devised an estate to his son in fee, 
provided always that if the son, his heirs or 
-devisees, or any person claiming through or under 
him or them, should desire to sell the estate, or 
any part or parts thereof, in the lifetime of the 
testator's wife, she should have the option to pur- 
'chase the same at the price of £3000 for the whole, 
and at a proportionate price for any part or parts 
thereof, and the same should accordingly be first 
offered to her at such price or proportionate price 
or prices. The real selling value of the estate was, 
at the date of the will and at the time of the 
testator's death, £15,000:— 

Held, by Pearson, J., that the proviso amounted 
to an absolute restraint on alienation during the 
life of the testator's widow; that it was void in 
law; and that the son was entitled to sell the 
estate as he pleased, without first offering it to the 
widow at the price named in the will. Re Bosheb. 
EosHEB V, Bosheb - - 28 Ch. D. 801, 

[68 L. J. Ch. 722, 51 L. T. 785, 82 W. B. 821 

■ Conditional life estate — ^Invalid condition. 
See Settled Land Acts. 11. 

— — Forfeiture on bankruptcy — ^Person having 
powers of tenant for life. 
See Settled LAin> Aors. 12. 
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Life estate determinable on bankruptcy 

See Will — Conbtbuction. 10. 

— — Bepairs — ^Devise — ^Permissive waste. 
See Waste. 

VI. WILL— COVBTRJJCnOlSl— Advancement by 
Parent to Child — Debt due to Testator, whether 
released by Will — Bequest of Residue on Trust to 
pay Income to 'Widow, and subject thereto for 
equal Distribution among Children — Clause pro- 
viding that Advances made to Children shatt be 
brought into Hotchpot"] A testator had advanced 
by way of loan to the Defendant, one of his 
children, a sum of £2000, upon which sum interest 
was paid during the testator's lif etune. The tes- 
tator dv his will devised and bequeathed his pro- 
perty, both real and personal, to trustees on trust 
to permit his widow to receive the income actually 
produced by such property, however constituted or 
invested, during widowhood, and subject thereto 
on trust for his child, if only one, or all his children 
equally if more than one, who being a son or sons 
should attain the age of twenty-one years, or being 
a daughter or daughters should attain that age or 
marry. The will contained a proviso that any 
advances made by the testator to any child or to 
the husband of any child in his lifetime, together 
with interest on such advances, as chargi^ against 
such child or her husband in his private memo- 
randum book in his own handwriting, should, ac- 
cording to the amount thereof, be taken in full or 
in part satisfaction of his or her share in the tes- 
tator's property, imless the testator should other- 
wise declare by writing under his hand. The sum 
advanced to the Defendant was charged against 
him in the testator's memorandum book, and such 
book contained an entry as follo¥rs : " This is the 
memorandum book named in my will as containing 
the advances made by me to my children or their 
husbands to be taken in satisfaction of their re- 
spective shares in my estate " :—fleW, by Brett, 
M.B., and Lindley, L.J., Cotton, L.J., dissenting, 
that the testator's widow was entitled to receive 
from the Defendant during her life, as part of the 
annual income given to her by the will, interest on 
the said sum of £2000. — Judgment of the Queen's 
Bench Division (13 Q. B. D. 246, 53 L. J. Q. B. 
415, 32 W. B. 878, 1884 Dig. col. 535) affirmed. 
LiMFUs v. Arnold - - 15 Q. B. D. 800, 
[64 L. J. Q. B. 86, 88 W. B. 687 (C.A.) 

2. Ambiguity-— Extrinsic Evidence — De- 
scription of Devised Lands,"] A testator devised 
" the townland of T., including the house, offices, 
and demesne, &c., of W." In addition to the 
demesne of W., which, in fact, formed part of T., 
the testator was entitled to adjoining lands called 
M. & C. : — Held, that extrinsic evidence that the 
testator treated M. & C. as part of the demesne of 
W. was inadmissible for the purpose of shewing 
that M. & C. passed under the devise. Kma v. 
King - - - . 18 L. B. Ir. 681 

8. Ambiguity— -Parol evidence admissible 

to explain. Chambebs v. Watson 

[46 Amer. B. 70 (U.S.) 

4. Blank— Supplying— 'Right of Court 

to look at Original WiU.] A testatrfic in making 
her will used a law stationer^s form, which was 
partly in print, blanks being left in it which were 
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to be filled up by the person who made Tise of it. 
After directing that her debts and funeral and 
testamentary expenses should be paid by her execu- 
trix thereinafter named, the testatrix gave all her 
property botii real and personal ** unto 
to and for her own use and benefit absolutely, and 
I nominate, constitute, and appoint my niece 
Catherine Hellard to be executr^ of this my last 
will and testament " : — 

Held, by Kay, J., and by the Court of Appeal, 
that there was an effectual gift of the residue to 
Catherine Hellard. 

Per Lord Esher. M.B., and Baggallay, L.J. : — 
For the purpose of construing a wm the Court is 
entiUed to look at the original will as well as at the 
probate copy. Be Habbison. Tubner v, Hellabd 

[80 Ch. D. 390 (C.A) 

6. " Business and (}oodwtU.'] The testa- 

tator directed his executors to assign and transfer 
to H. " my said business and the goodwill thereof, 
with the premises in which the same shall be car- 
ried on " : — 

Heldy that the capital of the testator employed 
in the business at his death, and the stock-in-trade, 
did not pass to H. under this bequest, and that the 
debts due to tiie business formed part of the capital, 
but that sacks, horses and drays did pass to H. 
Belany V, Delany - - • 16 L. B. Ir. 66 



6. « Children " — lUegiHmaie ChUd — 

Class,'] Testator by his will bequeathed toM. B. B. 
" daughter of my nephew J. u," £200 ; and to 
T. B., " son of the said J. B.," £100. He directed 
his trustees to stand possessed of his residue upon 
trust for " fdl and every the children and child " 
of R. C. and J. B. respectively. By a codicil 
testator revoked the bequest of £200 " to my great 
niece " M. B. B., and the bequest of £100 *' to my 
great nephew," T. B., and instead thereof be- 
queathed to M. B. B. £100; to T. B. £100; and 
to A. B. ** another daughter of my nephew J. B.," 
£100. 

M. B. B. was illegitimate ; T. B. and A. B. were 
legitimate : — 

Hddj by Bacon, V.C, that M. B. B. was suffi- 
ciently indicated as one of the persons who was to 
participate in the residue. 

Megson v. Hindle (15 Ch. D. 198) distinguished. 
Be Bbyon (or Bybon). Dbuumonp v, Leigh 

[80 Ch. D. 110, 66 L. J. Ch. 80 

7. . " Children,^ gift to, of supposed mar' 

ria^e — Illegitimate ch/Hd en ventre sa mire at date 
of testator's death."] G. B. in 1865 went through 
the ceremony of marriage with J. C, who had been 
previously married to T. C, but had separated from 
nim. Shortly afterwards G. B. made his will, 
leaving his residuary property upon trust for J. C, 
whom he called his '*dear wile," for her life or 
until her maxrying again, and on the happening of 
either event, then upon trust for his "child or 
children '^ at 21, and the lawful issue of such as 
might die before 21 y but in case he should die with- 
out leaving such child or children, then upon trust 
for the lawful children of his brothers and sisters 
mentioned in the will, and their lawful issue. G. 
B. knew, bOtii -at the time of his supposed marriage 
and at the date of his will, that doubts existed as 
to whether T. C. was actually dead. 

G. B. died in 1867, at which tune J. C. was 
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enceinte, and she subsequently gave birth to a 
daughter, G. B.*s only child. After G. B.'s death 
it became known that T. C. was still living. J. C, 
died in 1884. A claim was then made by G. B.'s 
nephews and nieces to have the estate divided 
amongst them, on the ground that, as G. B.'s 
daughter was illegitimate, the gift over in default 
of issue took effect. 

Held, by Kay, J., that the rule applied that the 
word " chUdren ** meant legitimate children just as 
though " legitimate " were written before it, unless 
there was a clear indication to the contrary in the 
will ; that here there was no such indication as to 
enable the Court to construe " children " to include 
an after-bom illegitimate child of the testator , and 
that, therefore the gift over took effect. Be Bolton. 
Bbown v. Bolton 68 L T. 26, W. N. (1886) 128 



8. 



" Children ^ — Orandchildren — Issue.] 



In construing a will, the rule is to take the word 
^ children" in its literal sense, unless the meaning 
is clearly wider, or, on the other hand, nil ; and for 
this purpose it is not right to take into consideration 
outside circumstances. 

K. left residue to trustees upon trust to divide it 
into four parts, and pay one part " to the children 
of my late brother W . equally,** another part " to 
the children of my late brother J. equity," a third 
part "to the daughters of my late brother A. 
equally," and the other part to a certain nephew. 
J. had three children only, all of whom were dead 
at the date of the will, as the testator knew. J. 
left, however, both grandchildren and great-grand- 
children who surviv^ the testator. Held, by Pear- 
son, J., that there was an intestacy as to the share 
given to J.*s "children,** there bein^ nothing in 
tiie will itself to justify the meaning of tke word 
being extended. 

8&nble, even if outside circumstances could be 
looked at, the grandchildren would have no better 
claim than ^eat-grandchildren or any remoter 
issue of J. Me Eibk. Nicholson v, Eibk 

[62 L. T. 846, W. V. (1886) 7 

9. ** Children *'— Jswie hu ttoo Marriages 

— Mother described by surname of first Hutband- — 
Ambiguity — Extrinsic Evidence.] A testator, in 
1877, left to his trustees a sum of £10,000 railway 
stock, in trust for the *< children** living at his 
decease, of his deceased niece ** Margaret Kerr.** 
Some years before the date of the wOl the niece 
mentioned had married a second time, under cir- 
cumstances which very much displeased the testa- 
tor, who had in consequence declined to hold any 
communication with her, and always refused to 
recognise her by any other surname than that of 
** Kerr," her first husbatid*s. There were five chil- 
dren of the first marriage, and one of the second, 
who all survived the testator. Within three weeks 
after the date of the will the testator wrote a letter 
to one of the five children of the first marriage, from 
which it appeared that he intended to confine the 
gift of the £10,000 to them as he stated therein 
that he had by his will left them £2000 each. He 
also caused a similar letter to be written and sent 
about four years later. The testator died in 
1883 :— 

Held, by Porter, M.R., and by the Court of 
Appeal, that the word " children * must bear its 
prima foAsie meaning, so as to include tiie children 
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of both marriagea, and that, there being no latent 
mnbignit^ as to iia si^iificatioD in Qua inltance, 
tile letteiB were not admissible to shew the testator's 
intention. Ahdbews v. AxDaeva IB L. S. Ii. 
lW(aA.) 

la CUut—Li/e Etiaie Merminabte on 

BanJcTUpley — Oi/t truer to Children — Time for 
aicerlaming Ciaie — Canotu of Cbtufrudttbn.] A 
testator gave a fnnd to truEtew upon tnut to mj 
the income to his son daring hia ufe, and after hia 
death to paj and divide the fund equally among 
all the childrei] which the iod might have, aa and 
when tiay should respeotiwly attain twenty-one, 
and if tlie son should leave no child who iball attain 
twenty-iMe, the fnnd was to sink into the reBidae 
of the testator's estate. There was a pTovito that 
if the Bon should lie adjudicated bankrupt the fund 
and the income thereof shocld thenceforth imme- 
diately go and be paiahle or applicable to or for 
the benefit of the child or children of the son " in 
Hie same nuumar aa if he waa uatnrally dead " or 
in default of such child or children should sink into 
the reudde. After the death of the testator the 
■on was adjudicated a bankrupt ; at the date of the 
adjndication be had two children; other children 
were bom to him afterwards : — 

Held, affirming the decision of Pearson, J. (25 
Ch. D. 458, 53 L. J. Ch. 308, 50 L. T. 120, 32 W.B. 
410, 1881 Dig. coL 537), thai the children bom 
after the adjudication ware entitled to share in the 



fund subject t 



the o 



itingencf of their atta 



Observations upon the force of canons of con- 
struction. Be Bedson's Tscets 8S Ch. D. SSS, 
[H L. J. Ch. 644, fiS L. T. B54, 33 W. B. 336 (CA.) 

11, Exemlory Tnut — AbtolKte Qift — 

Codica — Plate— "To A. and hit mBcetaon"— 
Leatehold Sotue — *' To A. and his twxeiion to be 
enjoyed uiilh and to go vrith the title " — Paintings 
—iSfafuary and China — " To A. and hii meeeasora, 
to be held and letlled at heirloom* and to go with 
the title " — Settlement— Conlenli of Sou»e — Jeroel- 
fcry at Banken^-Legaciee — Pecuniary — Speaifie — 
".IB Legaciee to be paid free of legacy duty" — 
Legacy Duty^ A testatrix by a codicQ to hn will 
bequeathed to A. C, sixth Earl of E,, and to his 
snccessors, all her plate, and also gave, devised, and 
bequeathed a leasehold house to him and " to his 
snccessors and to be enjoyed with and t« go with the 
title," and as to all her household fumitnre, paint- 
ings, boobs, china, and the whole contents of her 
house, she heqoeathed the same to her tmstees and 
executors upon tmst that they should in the first 
place select and set aside a collection of the best 
paintings, statuary, and china for the said Earl of 
E., and his " gnccessots to be held and settled as 
heirlooms, and to go with the title," and she 
anthorized them to give to the said Earl or his 



of the contents of her house upon trust for her 
trustees to select presents tat ker friends, and 
directed them to present any portion of the residue 
of the contents of her house to her cousins if they 
should think fit, or to sell the same, and the 
moneys so received to form part of her residnarr 
persona] estate, and she directed all the legacies left 
by her will and codicil to be paid free of legacy duty. 
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The testatrix died possessed of considerable ner- 
sonal estate, which comprised amongst other things 
a number of articles of jewellery which were at 
her death in a box at her bankers, which jswellery 
had beni bequeathed to her. It was proved that 
it had been the practice of the teetatrix and also of 
the former owner to send anch box for safe custody 
te the bankers when they respectively were away 
from London. 

Beld, by Chitty, J., first, that the plate and lease- 
hold house passed to the sixth Earl absolutely : the 
words "to be enjoyed with and to go with the 
title ' ' not being aumeient in themselves to create 
anexecDtorj trustor to cut down the interest to a 
life estate, lionlaqn v. Lord Jneftiguin (28 W. B. 
592) discussed. 

Secondly, that the gift to the tmstees of the 
whole contents of the house upon tj-ust to " select 
and set aside a collection of the best paintings, 
statnary, and china, for the said Earl of £. and his 
sncceaors, to be held and settled aa heirlooms and 
to go with the title " was a clear direction to settle 
and created an executory tmst, and a settlement 
was directed (to be settled in Chambers) giving a 
life interest to the sixth Earl with remainder to the 
next heir to the Earldom for his life. 

Thirdly, that the box of jewellery pasted to the 
tmstees as part of the contents of the house, that 
being the locality to which the property onght to 
be ascribed, allhoogh jewellery is merely for personal 
nse and is not appropriate to a house. 

Lastly, that under the words " all the legacies 
left bv mj will and codicil to be paid free of legacy 
duty, the legacy dn^ was to be paid out of the 
estate on all legacies, as well pecuniary as specific, 
the word " paid " not being sufficient under the 
circumstances to cut down the directioi ' 
legacies only. 

Andey t. CotUm (16 L. J. (Ch.) 55) d 

and fdlowed. Se Johnbton (or Johkbon), Cock- 

■BBLL V. Eabl of Essex - 2$ Oh. D. S3S, 

[BS L. J. (Sl 6U, B8 L. T. 44, 33 W. B. «S4 

13. " Fint and Second Coutini " — BeqaeU 

io—Qift ove) — Death be/are payment of any 
Legacy.'} Testator bequeathed the residue of tlie 
proceeds of sale of his real and personal estates upon 
tmst, after the deaths of his wife and sister to be 
equally divided amongst all soch of his first and 
second cousins, indu&ig his reputed cousin A. B. 
and his children, or reputed children, and the 
children of his reputed cousin 8. G. deceased, as 
should be then livmg, and if A. B. should be then 
dead, the share to which he would have been 
eatiUed, if then living, should be divided amongst 
his then surviving children. And by a codicil, uie 
testator gave a legacy oat of the same proceeds of 
sale " to each of my cousins J. B. and T. C." in 
addition to any sum to which they might be 
entitled under his will, and directed tiiat if any or 
either of his first or second cousins shonld die bnore 
the payment of any snm or share thereby or by his 
will directed to be ■psii to him or her, such sum or 
shore should be equally divided among his or her 
wife or husband and children or child, if any, and 
if none should be paid to his or her next of kin. 
The testator had not, either at the date of his will 
or at his deatli, any eecond^consin, but at tlie time 
; of his death he had both first cousins and first 
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«miBiiu once remoTed, uid also fiist couaina twice 
removed. A. B. Hid B. 0., if they had been legiti- 
mate, would have been the testator's first conBins, 
and J. B. and O. C., were his first coosinB once 
lamored :— ' 

Held, by Kay, J., that fint coasini odc« remoTed 
-and their children were included in the giit : 

Held, aUo, that the gift over on destb before 
paTmeat was to be umstraed as before becoming 
'entitled to paynient. Wilkes v, Bahnibteb 

[SO Ch. S. BIS, H L. J. ClL. 113B, BS L. T. 34T, 

[38 W. S. B2S 

13, " Furniture, Qoodi, and ChatUlt " — 

futdem generii — Oi/l of " i^l my interett in C. 
taU" — PurcAoM -money — Mixing viith Money 
at BanlceTi — Depo$it — Ademption.'] A testator, 
Bft«T bequeathing pecnniaij legacies, directed 
them " t« be pud from such part of my personal 
estate as shall cousiit of moner at mj bankers or 
in the 3 per cent, consols." And after directing 
that the whole of bis income should be devoted ' 
the comfort and maintenance of his wife, and ti 
she should have the use of his residence, he deeired 
" that the f nmituie, goods, and chattels be not sold 
during my wife's lifetime, but at her decease 
he divided among the executors. And after the 
'death of his wife he beqne&thed to M. " all my 
interest in the C. estate." 

Prior to the date of the will, the C. estate, which 



Board of Works, the puichase-monej being pud 
into Court. Subsequentlji the wife died and 
administration with her will annexed was taken 
out by the teetator, who then conveyed the C. 
estate to the Boiud, and obtained payment out to 
himself of the purchaBe-money, which he placed 
with bis bankeiB partly on deposit and p^tlf to 
his general account with his other moneys, from 
time to time drawing on that general account. 
At his death there stood to his credit at his 
bankers the sum on depont and a balance on his 
general account : — 

Held, by Bacon, V.C., (I), applying the rule 
^it»dem geaerii, that the gift of " ftirnitnre, goods, 
and chattels," passed only sach furniture, &e., as, 
on the honsa being let fnmisbed, would go with 
the occupation of the hoose, and not anch articlee 
as jewellery, ?uns, pistols, tricycles, and scientific 
instruments : (2), that the gift of " alt my interest 
in the C. estate," had been adeemed and did not 
pass the money on deposit or any part of the 
balance at the bankers. 

Clark V. Sroiene (2 Sm. 4 Giff. 324) not fol- 

Moore v. Jfbore (29 Bear. 496) diatinguiahed, 

Hahtoh v. Taboib bo Ch. D. 9S, M L. J. I&. 1008, 

[B3I.T.2B9, 88W.S.882 

14. " Hein " — Oi/l of Bad and Pertonal 

Ettate together — Subititatioa,'} A testator gave, 
devised, and bequeathed to his wife all his pro- 

Eierty, real or personal, on trust foi herself for her 
ife, and after her death the whole of his property 
was to be equally divided among all his children, 
" or such of uem as may be then surviving, or their 
heirs." The testator had five children, all of whom 
survived him. Of these children two danghteis 
dieJ before He wife, leaving children ;— fldd, by 
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Pearson, J., that the word "heirs" had a twofold 
meaning, viz., heir-at-law as regarded the real 
estate, and next-of-kin as regarded the personalty : 
— Hdd also, that the properly was divisible in Gfths 
— each surviving child of the testator taking one- 
fifth, and the heir-at-law and next-of-kin of each 
deceased daughter taking between them (according 
to the nature of the estate) one-fifth share. Wing- 
fitld V. W«nofleM_(? Ch. D. 658, 47 L. J. Ch. 768, 
39 L. T. 227; 26 W. B. 711) foUowed. 

Smit\ V. BMcher (10 Ch. D. 113, 48 L. J. Ch. 
136, 27 W. B. 281 ] distingnished. Eeat v. BorL- 
TON BB Ch. D. 213, H L. J. Ch.-U, 40 1. T. 681, 
[3S W. B. B91 
■AltdluteGifiofFertoiuaiy 
"■ ' 'estator,!)/ his will, 
„ . After the death of 

my wife, I give nat« my sister M. the wife of J., 
the sum of £1000 sterling, the same to become the 
property, at her death, of her heirs. J. sorvivedM. 
(who died without issue), and by bis will bequeathed 
the £1000 given to M. to S. and Z. On the subse- 
quent death of the testator's widow ; — field, revers- 
ing the decision of Kay, J. (S3 L. J. Ch. 400), 50 
L. T. 253, W. N. (1884) 52, 1884 Dig. col 534), 
that the £1000 bequeathed to U. belonged to F., 
her heiress, and next-of-kin, and not to X. and Z. 
ite BussKix. S2 I. T. SB9, W. S. (1385) 81 (O.A,) 

16. " H»iT» " —Devite and Bequat of 

Beat Ettait and Penonal Erlale at a Mixed Fund 
—Ultimate Gift to " the heirt of ' A. Bt Jones. 
Stabsb d. Saltbb - V. H. (1885) 168 



-Oh»fTvali»a»onEngliACate» Tiluun «. Datib 
[17 Amar. B. 1 (TI.B.) 
Set td*o WnxrsB v. Obdwat, ib. SIS. 



fully paid-up shares in a banking ci 

pany, with power to retain the investment, and 
ift^ his death the shares were altered in amount 
and became liable to calls. 

Held, by Feaiaon, J., that, by reason of the 
changes which had taken place, the shares were no 
longer in the same state of investment as at the 
testator's death, bat were in a state of investment 
unauthtrized by the will, and .that the tnistees 
mnst convert them. Be Mobbib. Bucsniu. v. 
UOBKis H L. J. Ch. 888, B3 L. 1. 468, 33 W. E. 44S, 
[W. H. C18SS) 81 

19. " Issue " — OrandeKildiren not entilUd 

\tndeT gift to " iuue." Be Judd'b TBoara 

[W. V. (1884) S06 

20. Joint Tenancy— .Beguest on 7V«*l/or 

Benefit of Witbnii and Tvx CiMdren — Direetioa 
!o Truitett at to ditpoeal — Qift on Widoi^t death 
la Tv>o ChUdren and the Survivor — Death of ettr- 
Biving Child in Widow't lifetime — Applieafion of 
fncome — Title to Corpat. Be Haeqkeates. Mna- 
" W. K, (1886) 17* 



H V. Habqbeaveb 

21. Lapee — Frovieion againtl — Gift to 

Execulon or Adminietraton." A testator gave 

Bxecnlora to be 

the eqoal benefit of the 



certain personal property to 
held t^bim upon trust for tb 
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testetra's brotbo- Bnd sister,- and in case of the death. 
of either or both of them in his lifetime, he desired 
that the heqaests shonld not kpsc, but shonld go 
to and become the property of their respectivt 
exMotoiB or adminiittatoie. The brother died in 
the testator^ lifetime: — Hdd, aflinniag the deci- 
sion of Chitty, J. (32 W. R 516, W, N, (1884), 
53, 18S4 Dig., col. 545), that the gift whb a gift tc 
the exccntOFB or administrators of the deceiised 
legatee, to be held by tiiem as put of his estate. 
PoHn T. Hill. (I My. & K. 470) ovetmled. Long 
V. Watkinim (17 Be»v. 471, 19 L. T. (O. S.) 309) 
foUowed. Be Clay. Ci.at «. Clay M L. J. Ch. 648, 
[SX L. I. 641, W. H. (1886) 32 (C.A.) 

32. Lapie—Gi/l of Income —UUimatt 

Gift at tatnly-one—VeeUd or Coniingenl infereil.] 
M. by her will gave her tesidnary reidty aod per- I 
sonaltj to a Iniatee upon trust to convert and I 
invest, and to " apply the income arising therefrom 
towards the maintenance and edncatiou of her two ! 
children " (naming them) " until they shall respec- 
tively attoui the age of twenty-one years, and Uien 
to divide the trust funds equally betweea them as 
tenants in common." 

M. left only two children, both illegitimate ; one 
died a nlinor and umnairied, and if his share vested 
it went to the Crown : — 

Held, by Bacon, V.C^ that the gifts were 
sepaiate, and the ultimate gift was contingent, and 
did not vest, but lapsed on the death of the child 
imder twenty-one. 

JBe Bunn, Iiaaaon v. WAder (IG Oh. D. 47, 

29 W. R 348) distinguished. Be Mosbis. Saltbb 

c. Attobnbt-Gekebal 62 I. T. 840, 33 W. B. SOG, 

[W. IT.(18a6)88 

23. iapse— Foii Ufe Edaie—Atcelera- 

tioa o/ Bemainder.'] Under C.'s will his widow 
(since dead), took a life estate, and at her death the 
property was to be divided equally among such of 
iis children ss should be then living, but if any of 
the said children should die before the widow leav- 
ing children, then the share of t^eir parents was to 
be divided equally amongst such chiHren. One of 
C.'s daughters being the wife of an attesting witness, 
the gift to her failed :— 

Seld, by Bacon, V.C, that she took nothing, but 
tliat her children took her share as tenants in 
common. Be Clark. Clabk r. Ranball 

[31 Ch. D. 72, 66 I. J. Ck. 80, 58 L. T. 91, 
[34 W. B. 70 

24. Lavte—SeUUmenl of Sharei.;] A 

testator bequeathed the residue of his estate to 
tnutees upon trust for a nephew and three nieces 
equally between tiiem, and in case any or either of 
them should die under twenty-one then he directed 
that the sliare or shares of him, her, or them so 
^ing, whether original or accraiug, shonld go to 
the others or other of them, and if more than one in 
eqnal shares: "Provided and I declare that my 
trustees or trustee shall retain the share of each of 
my nieces of and in the said trust moneys upon the 
trusts follonring." Then followed trusts for the 
niece for life for her separate use, and after her 
decease as to the capital upon trust as she shoold 
by will appoint, and in defatdt of appointment upon 
trost for her children who being sons should attun 
twenty-one, or being daoghtets attain that age or 
marry, and in defauu of such issoe upon trust for 
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I such persons as shonld be nest of kin to her at Iter 

I decease. One of the nieces muried and died before 

' the testator, leaving a child who sarvivBd him : — 

Hdd, affirming the decision of Peaisoo, J. 
(27 Ch. D. 34S, 53 L. J. Ch. 1023, 51 L. T. 654, 
32 W. R 986, 1884 Dig., coL 544), that the share 
of the deceased niece h»d lapsed, and that there 
was an intestacy as to it. BeHoBEBTS. Tablstonp. 
Bbcton - SO Ch. D. 234, B3 L. T. 438 (O.A.) 

86. Mittoke — derieal Error in Ihterip- 

(ion — CorreetiiM by Be/ertnce to Conleti — Jfaiu- 
feet Abavrdity ot- Inrongruiti/.'] A clerical eiTW 
may be corrected where, if uncoirected, it makes 
the will alxurd, and the proper eonection can be 
gathered from the context. 

A testator devised an estate called Lea Knowl 
to trustees upon trusts for the benefit of his daof^ter 
W., her husband and children, and empowered 
his trustees, at the request of his daughter W., to 
sell the estate and stand possessed of the sale 
moneys upon the trusts thereinbefore declared " con- 
cerning the said Lea £nowl estate hereby devised, 
as to such and so many of them as sboU at the 
time of sale have been existing uadetennined and 
capable of taking effect." He then devised an 
estate called Crouton to trustees upon similar trosts 
for the benefit of his daughter C, her husband and 



trustees 
ishti 
children, and empowered his trustees, at the reqi 



of his daughter C, to sell the last-mentioned de- 
vised hereditaments and stand possessed of the sale 
moneys, " in trust for such person and persons, and 
for such estates, ends, intents and purposes, powers, 
provisoes, and conditions as are hereinbefore limited, 
expressed, and declared, oE and concemiog the said 
Lea Enowl estate hereby devised, as to such and 
so many of them as shall at the time of sale have 
beea existing undetermined and capable of taking 

Held, by Chitty, J., that the words " the said 
Lea Knowl estate," in the trusts ot the moneys 
to arise from the sale of the Croiton estate had 
been inserted in the will through an obvious error ; 
that to read the words "tlie said Lea Know! estate," 
literally and grammatically, would be making the 
will lead to a manifest absurdity or iDcongmity, 
and that the will must bs read as if the words " the 
said Croxton estate," were inserted in the place of 
the words "the said Lea Enowl estate, in the 
trusts of the moneys to arise from the sale of the 
Croxton estate. Be Nobthbn's Estatb. Salt 
n. Pyh 38 Ch. D. 168, 64 1. J. Ch. 278, 62 L. T. 
[173, 38 W. B. 836 
38. -— Mistake — MisdeBcriptlon of legatee — 
Trust for "Freedmen's Association" — No organiia- 
bion bearing that name — ^Farol evidence. Fairtibld 
•!. Lawbon - - 47 Anui, S. 689 (U.S.) 

37. " Mimey " — " Cliaritabh and deierving 

abjecti."'] A testatrix by her will desired "that 
the whole of the mone;y over which I have a dii- 
pofliag power be given in charitable and deserving 
objects, the amount being six hundred pounu 
slOTling":— 

Held, that this was a good charitable gift. 

WiUiami v. Kerihi«, (5 CI. & F. Ill, n.) di». 
tingnished. 

At the date of the will in Angoat, 1881, the 
testatrix had over £600 at her bankets. In Feb- 
niary, 1883, she invested £600 in the purchase of 
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£S86 CodkIs. At the date o( bn death in U>J. 
1881, Ebe bwl the £586 CoDaoL'. £555 ■! hn 
banken, and £S caih in hn boiuf : — 

StJiI, Iw Pearson, J,, that the woid "monej" 

in the will ought not to be eitcnded bennd ita 

strict mouiing. fie Scmni. Sto:(e r. Attobxet- 

GemtAL - Si Ch. D. 4H, H L. J. Ch. BIS. 

[SS W. L HS 

St. . " Mmkj."] a teilator, after directing 

IT a mm of numer cm-manted to 



a wife and certain pecnniaty 
l^aciea, proceeded : — •• The remainder o( my moaer, 
after jMjment of mj jiut debts and tertamentarr 
and otlier expeiues. I gire to mj wife. I also 
pit to my wife all the f imitnre at W. (except the 
piano and hall dock)." 

Htid, bj Peanon, J., that the words " remainder 
of my money " passed all stock and inTCStnient of 
moner, bat not the general recidne other than such 
LnTestments. £ynn v. Kerridge (Wert's Hep. 
temp. Hardwicke, 172) followed. Ee Habt. Hakt 
-^ 6S £. T. 91T, W. H. <ltU) IS 

— Mortgagee on Rtal and I/easehold 
Ttimpike Boad Bondi.^ Specific be- 
. moneys, rtocks, fnDds, shares, aad other 
' except mortgages on real and leasehold 



t mortgages on real security, and did not 
come within the exception in the bequest 

Deciaion of North, J. (24 Ch. D. 685. 53 L. J. Ch. 
191,49 L, T. 626,1884 Dig. col. 545), reyersed. 
Catekdirk v. Catendibh 30 CIl. S. 227 (C.A.) 

SO " Nfxtiif Kin," Gift to— Exclusion oj 

named Person*.] T. by his will gave his personalty 
to be held by trasteee, in the events which liap- 
pened, " in trnat for sacb peisan or persons as under 
the etatntes for the distribatioD of the estates of 
intestates shall, exclniive of my daughter L., and 
of my grandchild G. and her issae (if say) tben be 
my next of kin ; such persons, if more thsn one, tu 
take in equal shares as tenants in common. 

Wheu the erents happened, there were living L. 
and G., and a sister of T,, and two nephews, sons 
of his deceased brother. 

SUA, reversing the decision of Kay, J. (S2 L. T. 
210, W. N, (1885) 6), that the eflect of the will 
was to exclude L. and G., and that the aist^ and 
nephews took in equal shares per capila. White v. 
Springett (L. B. i Ch. 300, 20 L. T. 502) followed. 
jU Tatlob. Tailob v. Let B2 I. T. 839, 

[W. H. (IBBB) IBS (CA.^ 

8L Option to purdtaie — Jnterssi not 

franumfssiUe toEctador$ofPer$otttowkom Option 
V* given.] A testator devised and bequeathed 
certain real and peisonal property, including an 
hotel, to trustees upon trust to pay out of the rents, 
issaes, and income thereof, annuities to his widow 
and sister, and during their lives and the life of the 
snrviyor to divide tbe residue of the rents, issues, 
and income eqnally between his fonr children ; aad 
after the decease of tbe survivor of his wife and 
sister he declared that his son should have the 
option of porchasiog the hotel at the price of 
£10,000, such sum to fall into testator's residuary 
personal estate; but if the son should decline to 
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pmcbMC the hotel at that price within six months 
after the decease of the survivor of the testator's 
wile and nsta, he directed that his trusters should 
sell the hotel, and that the moneys arismg from the 
sale thereof shonld fall into his randnair personal 
estate. The son died very soon after his fatha'. the 
tertator. also leaving a will whereby he appointed 
executon. The testator's wife and sister being alio 
de«l:— 

Htld, that the i^ion to purchase the hotel was 
a right perstmal to the aoa, and conid not be 
exercised after his death by his execotors. fie 
CocBisB. Alzxasdeh c Cboss 

[SO Ch. D. 203 (C.A.) 

n. "OnHnary Outgmngi "^Tenant for 

Life — Apporiioiimrtit — MtiTOpolU Local Manage- 
mnl Act, 1855 (18 t 19 Vict, e. 120), t. 73— 
MHrOfUii Loml Managememt Art, 1862 (25 i- 26 
Fi'rf.c. 1021, H. 96,97.] A tesUtOT gave freehold 
and leasehold bouses, bonds, and consols on trust to 
pay the income after deducting ortUnary outgoings 
to his widow for Lfe:— 

Held, by Pearson, J., that the tenant for life 
murt bear the cost of drainage work reqnired to be 
done to one of the leasehold houses by the lestrv 
! underthe Metropolis Management Act, 1855. a. 73. 
He Cbawlet. Acton t. Cuawlet. 98 Ch. 0. 431, 
[H L. J. Ch. BAS, 68 L. T. 400, SS W. E. Cll, 
[4BI. P. 59B 

33. Pdlicii of Life Aauranee — Gifl af 

sum of moneu secured few — Biaft( to Bonvt. Jle 
Eemed. Pettitt b. Di»n W, ■. (1885) 1G2 

34. Precatory Trait.} A testator gave (01 

his real and personal estate unto and to the absolute 
use of his wife, her heirs, executors, administrators, 
and assigns, " in full conlideuee that she wonid do 
what was right as to the disposal thereof between 
his children, either in her lifetime or by will after 
her decease." 

Held, afBrming the decision of Pearson, J. (24 
Ch. D. 199, 52 L. J. Ch. 758, 48 L. T. 958. 
32 W. R 120. 1883 Dig. col. 450), that nnder 
these words the widow took an absolute interest in 



Vebtby 2TC]i.D.SM,HI.J.Ch.ST,eiI.T.3S2. 
[SB W. B. BSS (C.A.) 

35. Precatory trust— Gift to A., " having 

full conKdence in her, and I hereby request that at 
her death she will divide equally between my sons " 
the property so given. Knox v. Knox 

[48 Aatt. B. U7 (TI.S.) 

36. " Real eilatei aheretoever tituale "— 

Pereonal Eetate^Leaiekoldt far Yean — Willi 
Act (1 Fief. c. 2C), g. 26.] A testator by his will, 
dated in 1870, declared that his trustees should 
stand possessed of and interested in the annual 
income and proceeds of his real and personal estate 
in trust to pay on annuity \o his wife, and after 
her decease he declared and directed that his trustees 
should stand possessed of and interested in his real 
and personal estate upon the trusts and [or tbe 
intents and purposea following, that is to say, " as 
to my real estates wheresoever situate (the Victoria 
Park Cemetery in the parish of St. Matthew, 
Bethnal Green, excepted)" in trust to pa^ the 
annual rente and proceeds thereof to two children 
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as therein mentkiDed, " iinil ts to say freehold estnta 
ealied the Victoria Park CemBtetj, and myporsonal 
estate wheresoever situated, upon trnst to pa; the 
dividends, interest, and annoal proceeds thereof," to 
bis five daughters in equal proportions. 

The persmtal estate comprised certain leaseholds 
tor years : — 

Held, by Chitty , J., that according to the true 
coDstmctioD of the 26th section of uie Wills Act 
(1 Vict, c 26) the leaseholds for years did not pass 
under the gift of the real estates. 

WiUon y. Eden (11 Beay. 237, 5 Ex. 752, 14 
Beay. 317, 18 Q. B. 471, 16 Beav. 153) discussed. 
Tarmr v. Turner (21 L. J. Ch. 843) and Qully y. 
Davit (h. B. 10 EcL 562) diacossed and distin- 
guished. BcTLEBr. Butler - 3B Ch. O. 66, 
[S4 L. J. Ch. 187, S3 L. I. 90, as W. B. 192 

87- Sath/action — ftnienonl to pay Annuity 

— Legacg of Lump Sum — Premimption agaitat 
double Portions. Momtaou v. Earl of Sand- 
wich - - - - V.V. {188B) 86 
" Securities /or tnoney " — Coiuolt- 



"monejs due on mortgage, securitiee for money, 
and ready money," to tmstees upon trust for his 
children. Part of bis property consisted of (1) 
consols, (2) proportion of dividend on such consols 
to the date of his death, (3) promissoiy notes, and 
(4)"railway debenture stocks : — 

Held,by Kay, J., that the consols and promissory 
notes were " securities for money " within the 
meaning of tbe gift, and so also the railway deben- 
tore stocks, it being expressly provided by b. 23 
of tbe Companies Clauses Act, 1663, that debentore 
stock and interest thereon should be a charge upon 
the undertaking of the company. 

But hxld, that the proportion of dividend on the 
consols did not pass, as the Apportionment Act, 
1870, applied, and the dividend must therefore be 
apportioned as at the date of B,'s death. Be 
Beavak. Bqavan v. Beatan 03 L. T. au 

39. " SeneraUy."] Under a bequest to 

four sons (naming them) of " tbe sum of £1000 on 
their severally attuning the i^ of twenty-live 
years " : — Eeld, by Bacon, V.-C., that each of the 
sons took £1000 on attaining twenty.five. Be 
CmLcoTT. CHiLConr.CinLCOTT W.H. (1888)90 

40. " Sharei " in Public Company, gift 

of—Ddientureiin sunw Company held not (ojjoss.^ 
A testator bequeathed all his stock, shares, am 
debentures in tbe M, bauk, shares in four other 
companies, including the A. Oas Co., and all other 
shares in banks or public companies not otherwi" 
dispoeed of. At the time of his death the testat 
(lOBsessed 135 shares in the A. Gas Co., and also 
£2000 debentures in that compaay ; — 

Held, that the debeatoies did not pass under the 
bequest. Diilon v. Abkihb 13 I. B. Ir. MT 



to G. for life, " my cottage and all my 
sobject to the stipulation (among others) that the 
plantations, heather, and furze be all preserved " in 
their present etat«," and devises "all other my 
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freehold manor, mesuages, lands, and real estate 
whatsoever and wheresoever," hi trustees upon trust 
for sale. A#the date of his will A. had a smitU 
cottage with twenty-two acres of rough land held 
with it, and he subsequently contracted to pur- 
chase flora Q. a house of considerable size, with 
gardens and land comprising ten acres closely ad- 
joining the cottage and land. The contract was 
not completed at his death : — 

Held, that a contrary intention within the 
meauiog of the 24th section of the Wills Act was 
not shewn with sufficient deamess, but that, con- 
struing the will as if it had been made on the day 
of the testator's death, having regard to the cit^ 
cumstances at that date and to the residuary devise, 
the specific devise more aptly referred to the cottage 
and rough land, and did not Carry the after-acquired 
property. 

The words " all my laud at S." would, if used 
alone, have been snificient to carry the after-ac- 
quired land, with the house standing upon it ; but 
npon the authority of Eicer v. Sayden (Cro. Eliz. 
476, 658), by force of the content the word " land " 
must be taken as confined to lands in contradistinc- 
tion from buildings. 

Decision of Kay, J, (27 Ch. D. 600, 53 L. J. Ch. 
1163, 51 L. T. 392, 33 W. B. 71, 1S84 Dig., col. 
6+8), reversed. 

SembU, Per Lindley, L.J. :— Sect. 24 of the Wills 
Act, which provides that a will shall speak as to 
the real and personal estate comprised in it (i.e., 
the will) from the day of the testator's death, leaves 
open the question whether a particular property 

Sissee by uie specific or the residuary devise. Be 
OBTAL & Laub 30 Ch. D. so, 54 L. I. Ch. lOlS, 
[38 W. B. 869 (C.A.) 

42. Speeifie Legacies — Abatement.'] The 

testator, who survived ber husband, had a power of 
appointment by will over settled property in case 
sbo died in her husband's lifetime, rart of such 
property consisted of consols. She also bad a sum 

directed her trustees to " transfer " certain 
sums of consols to individual legatees, and to stand 
possessed of certain other sums of consols for in- 
dividuals for life, with remainders over. The will 
coufaiuod a residuaiT gift. The amount of the 
consols purported to be dealt with by the will was 
more than tbat of either the settled consols or the 
consols the separate property of the testatrix, bnt 
was not as large aa the amount of the two together : — 
Seid, by Pearson, J., tbat the legacies were specific, 
and were intended to be paid proportionately ont 
of the two funds, and were to be paid ont of the 
consols the separate property of the testatrix, abat- 
ing proportionately, the residuary gift being takeiL 
into account. Re ToUNO. TnvK v. SVLUVAS 
(No. 2) - SB L. T. TS4, W. N. (188S) 88 

. 43, " Stock ilanding ia mj name " — Jfc- 

Mnary gift.'] Held, by Bacon, V.C, that a 
bequest 01 " M tbe stock standing in my name in 
various companies, together with all bonds, &c.," 
included sums in consols, and in new 3 per cent- 
annuities, a thirty years' annuity, also sums of Now" 
Zealand £i per cent stock, of Victoria 1883£1 per 
cent, stock, of New South Wales £4 per cent, stock. 
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of Hetnipolitan Board oC Works stock, and of Not- 

tingham Corpcn^oD stock. 

HM, alao, Out £750 ciKh uad a %ook debt oi 
£320 puaed under a lesidiuuy gift of " all mj 
hoQBehdd fnmitnre, wines, cairiBges, horses, uid 
other effects exc«pt my jewelleiy." He Parbott. 
Pabbott v. Pakbott B3 L. T. IB, T. K. (IBBS) 127 

44. " Samiving."} A testator devised to 

each of his ciiildren an estate for the life of that 
child, with remainder to the children of that child, 
and in case any or either of the testator's children 
ihonld die withont leaving anj child or children 
him, her, or them inrriving, then the testator de- 
Tised the eatates to which their child or children 
rorpectiVely would have been entitled nnder his 
will, if living, to hia, the testator's, surviving 
children for their respective natoral lives, and after 
their deceases respectively he gave their respective 
sharw to their reqioctive children, their heirs, exe- 
entors, admin istratore, and ofsigns. There was no 
gift over an the death of all the testator's children 
nitbont leaving cbildreo. C, one of the testator's 
children, died witboat leaving issue. Some of the 
other children were then livmg ; others had died 
leaving children of theirs then living :— 

HeS, that the word " snrviving" was to be read 
in its proper sense, and that the ctiildrea of thoae 
children of the testator who hod predeceased C, 
took no interest in the estate of whidi C. was 
tenant for life. 

The fact that the original shares are aU settled 
by the will, and that the shares which the " sur- 
vivors" take in the sharo of a child who dies witb- 
ont issne, aro settled in the same way as their 
original rfiares, is not bj itself sufficient to shew 
that "survivors" is used otherwise than in its 
proper sense. Sa Bbhk. Behm v. Behn 

tSa Oh. D. 838, B8 L. T. 240, S4 W. B. S (O.A.) 

45. " Surviving.'' Mraros v. Minton 

W. N. (1885) 164 

46. Barvivor— Gift for lAM S. by his 

will gave to hit wife all his real and persona] 
estate, during her life, and at her decease he gave 
the same to M. and W., if they were both living at 
the time of her decease, and in case of the d^th 
of either of them before his wife, ho gave the 
whole unto the sorrivor irf them. M. and W. both 
died before the wife of 8. Beld, affirming the 
decision of Pearson, J. f53 L. J. Ch. 541, 50 L. T. | 
204, 32 W. R. 410, W. N. (1884) 15, 1884 Dig. ' 
col. 549) that neither M. nor W. had acquired a 
vested interest, fur the word "survivor" referred 
to a eurvivocstup of the wife of S., and that upon 
her death there was an intestacy as to the property 
given by the will. White v. Baker (2 D. G. F. & I 
J. 55, 29 1. J. Ch. 577, 2 L. T. (N.S.) 583, 8 W. 
B. 653) distinguished. Per Brett, M.B. ; the rule 
against construing a will so as to cause an intestacy, | 
is only a rule wluch the Court is obliged to briug 
in as a last resource. Be Hili. ta Chafuan i 

[M L. J. Ch. GBS, 6S L. T. 290, 
[33 W. B. S70 (C.A.) 

47. "iSumcori" — feriodof 8wivi<iorahip.'\ \ 

M. bequeathed legacies to his three sisters and his I 
brother by name for their respective lives, and con- 
tinued, " the interest on all these legacies is to be 
paid regularly to the respective parties as it . 
Mcomes due ; voA va the event of either o( the | 
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parties dying and withont child or children, tlieil 
the legacy of the deceased is to be at once divided 
amongst the survivors." The wiU continued a 
residuary gift. The last survivor of the sisters 
and brother having died without childreit :-•' 

Mdd,hj Kay, J., that his legacy fell into tbereeidue. 

Necia V. Bvddam (28 Beav. 551, 29 L. J. Ch, 
738, 2 L. T. 273, 8 W. R. 490), and Re Corfee/f » 
Trueta (Johns, 591, 29 L. J. Ch. 458, 2 L. T. 147 
8 W. B. 257) foUowed. 

Miulen v. Taylor (42 L. J. CH. 569) and 

Davidion V. Kimpton (18 Ch. D. 213, 45 L. T. 

132, 29 W. H. 912) considered- Re Mohthbeb. 

GauriTHs v. Mortiueb - 54 L, J. Ch. 414. 

[BS L T. 383,88 W. B. 441, W. N. (1BS6) SO 

48. " Unmarried.'^ Although the word 

" unmarried " is one of flexible meaning, and may 
mean either " never having been manied," or " not 
having a husband " at the time when a g^ft is to 
take effect, the former is the primary or natural 
meaning, and, in t^e absence of any context shew- 
ing a different intention, the word will be so 
construed. Re SEsoEAiiT. Uebtens v. Wallet. 
[26 Ob. S. STB, 54 L. X Ch. 159, 8B T. B. 687 

49. Veiling — Gift at tieenty-one or JHiir- 

riage, arid, if oniy one Child, to him — Deaih of 
only Child, on Jnfanl, and unmarried.^ F. by his 
will bequeathed £4000 to trustees upon trust to pay 
the income to his daogbter A. for life, and at her 
death to pay and divide tiie same between A.'s 
children in equal shares, who, being sons, should 
attain twenty-one, or, being daughters, attain tbat 
age or be married, and S only one child, then 
vmollj to him or her ; if no child who should live 
to attain a vested interest, then over. A. had one 
child, who died an infant, unmarried. 

Held, by North, J., that A.'s child did not take 

a vested interest in the £4000, DoB^ v. Plbtchbb 

[34 W. B. 20, W. a. (18B6) 18B 

50. Vetting— Veiled or Contingent Gift 

— Income nniil Marriage — CWptis q( Ihe Time of 
Marriage.'X A testatrix by her will, after specific 
bequests of bonds, gave aU the rest of her stocks 
and shares upon trust to pay the Income to G. 
until his marriage, and at tiie time of his marriage 
to hand over the stocks and shares to bim : — 

Held, by Kay, J,, that G. took a vested interest 
under the gift, and, being of age, was entitled Xt> 
have the stocks and shares comprised therein trans- 
ferred to him, although he had not married. 
Bale/ord V. Kebl,ell (3 Vts. 363) distinguished. 
In re Bann (16 Ch. D. 47), and Vize v. Stoneg 
(2 D. & Wal. 659. 1 D at War. 337) observed 
upon. Be Wbet. Stuabt v. Wbbt 

[30 Ch. D. 607, 54 L. J. Oh. 1098, 63 L. T. 334 
See also Will — Absolcte Gift. 
Wl LL — Adebption. 

Will — Amjorn. 

Will — Cbarcb or Debts (and Legacies). 

Will— CoNDiTios. 

Will— Estate is Beai.tt. 

Wn.L — ElKCCTOHS. 

Will-tPkbpetuity. 
Will— Bbsidob. 

Accumulations. 

See AccDMDLATioss. 
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VI. WILL— COITBTETIOTIOII— cond'nued. 

Beqnesttolinsband and wife and third person 

See HnsBABD jind Wife — Mabhied 
Women's Prombtt Acts. 12. 

Domicil of testator. 

See DoBiciL. I. 

Leaseholds, devise of, for life, remaitidet over 

— Benewal. 

See Lanblom) and Tenant — Lease. 8. 

Lower Ciinada — Testator domiciled in. 

See CoLOSlAL Law. 6. 

Solicitor— Eiecntor — Direction as to profes- 

sional charges. 

See Tkdhtee— Coara and Charges, i, 
Stock l>elonging to testator's wife standing in 

joint names of husband and wife. 

See Election. 4. 
Vn. WILL— ESTATE IV BEAITT— I)m»«— 
"Ealate" — "CkiJd or Children" — Dying teiOuiut 
luue—SuU in SlielUyi Gate (1 Bep. 93 b).] By 
a will made in 1820 the testatrix said " I give and 
devise unto mj eldest son Thomas all mj real and 
freehold estate and all leases and leasehold premises 
now in mj possession (subject to the payment of 
the tents and the performance of the covenimts 
mentioned in the said indentures of leases) during 
the term of his natural life, and after his decease to 
his legitimate child or children (if there be any) ; 
bnt if be dies without issue my will is it may go 
unto my other son William during Ihe term of bis 
natural life, and afterwards to his le^timate child 
or children (if any) ; but if he should likewise die 
wilhout issue my will is it may go to my daughter 
Mary and lo ber heirs and assigns for ever.'' 

The will then gave legacies lo the second son 
and the daagbtera, with provisions for the daughters, 
to be paid in the first instance by Thomas, but to 
be repaid in part or in whole to bim in certain 
events by his successor in the estate. Thomas died 
■without issue: — 

Held, by Earl Coims and Lords Blacklmm and 
FitiGerald, affimiing tlie decision of the Court of 
Appeal, that reading the whole will together 
Thomas took an estate tail in the realty. 

Contrh, by the Earl of Selbome, L.C., and Lord 
Bramwell, uiat Thomas took an estate for life, with 
remainder to his children (if any) in fee as pur- 
chasers. BowEN V. Lewis - 9 App. Cm. SBO, 

[64 L. J. Q. B. e(, GS L. T. IBS (E.L., E.) 

2. EiUUe /or I^fe or in qaaii tail — Borne 

lakirui as i'ureAosers — Etlate laJien by Trutleei — 
Fee-Farm grant to Tenant in quasi tail.'] A 
testator, who held certain lands under a lease for 
lives renewable for ever, by his will, which came 
into operation prior to the Wills Act, 1837, devised 
all his estate in the lands to trustees upon trust, in 
the tint place, out of- the rents and profits to pay 
such sum or sums as the guardians of his third son 
0. S. B. should appoint for the maintenance of his 
son during minority : and he directed that the 
residue of the rents shonld occumnlato at interest 
in Goremment securities for the benefit of G. S. B. 
nntil he attained twenty-one, and that as soon as 
he attained twenty-one, or married with the con- 
sent of his guardians, then the accumulations and 
Govenunent securities should be handed over to 
him. And as to the caid lands, the testator de- 



Tn. WILL— ESTATE IH BEALTT—amlinueiJ. 
dared that tbey were so given and devised to tbe 
said trustees, upon trust, in the first place, that l^e 
rents should accumulate during the minority of 
G. S. B. until he should attiun twenty-one, or 
mairy with the consent of bis guardians ; and, in 
the next place, to suffer G. S. B. to lake the rents 
of the said lauds for life, and after his death then 
to the use of the issue of G. S. B. lawfully begotten, 
male and female, in such sharec and proportions aa 
Q. S. K, should by 'deed or will appoint; and for 
want of such appointment, the said lands to go to 
and among all the lawful issue of G. S. B. living 
at the time of his death, share and shore alike, and, 
if bnt one child living, then the whole of said lands 
to go to such only child, male or female, his or'her 
heirs or assigns for ever. If G. S. E. should die 
without leaving issue, the testator devised the lands 
to E. E. and T. E. in fee; and in case G. S. B. 
should marry without the consent of his guaidians, 
or should die under twenty-one without leaving 
issne, he directed that the lands should be con- 
veyed by the trustees to E. B. and T. B. in fee; 
G. S. R. attained age, and obtained a fee-farm 
grant of the said lands, in which it was recited 
that G. S. R. was tenant for life. G. S. B. died 
without issue, having made a will not purporting 
to dispose of these lands, but containing a re- 
siduary devise. In an action by his residuary 
devisee against persons claiming ouder E. B. and 
T. B. -.—Held, by Chatterton, V.C, that G. S. B. 
took an estate in qaati tail in the lands ; that by 
obtaining the fee-farm grant he had baned Die 
entail, and that the lands passed under his wiU to 
the plaint! tr. 

Beld, by the Court of Appeal, reversing tie 
jndgmont of the V.C, that G. S. B. took an estate 
for life only in the lands, with remainder to his 
issue living at bis death, in quaei fee, and that on 
his death without having had such issne E. B. and 
T. K. becune entitled in ^tmsi fee. Boddy v. 
Fitzgerald (6 H. L. C. 823J commented on and 
distinguished. Eothebham v. Botherham 

riS L. B. It. 429 (O.A.) 

S. JSWaie toil or for Li/e—EBidaiee— 

Family repufation—Faett eonatituting Pedigree in- 
cidenfally relevaiil to action of Ejectment.^ By a 
will, coming into operation prior to the Willa Act, 
the testator devised all his freehold estate, right, title 
and interest, in certain lands to his wife for life, 
subject to legacies ; remainder to his son J. for 
life ; remainder, after the dacease of J., " to his first 
and every other son lawfully to be begotten, aceord- 
iog to seniority of age and priority of birUi " ; re- 
mainder to T. tor life ; remainder to his first and 
eveiy other son and their heirs. In a sabsequent 
part of the will tiie testator beqncathed a sum of 
money, charged on said lands, to his daughter M., 
and desired that, in case she should die unmarried, 

should go and ennre to J., if then living, or the 

ire mole of his body : — BeM, that J.'s sons toct 
successive life estates only in the lands. 

' an ejectment on the title brought by J. B., 
ivBS J.'s younger son iSeidj that evidence of 
family reputation was inadmissible to prove the fact 
of the death of R.. an elder brother of the plaintiff 
J. B. Palk EB v. Falheb - 16 L. R. Ir. 357 

[On appeal the Court ordered the verdict to bo 
entered for the plaintiff.} 
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TH. imX— ESTATE IH BEAITT— ctmfinued. ) 

4. Ealale Tail — " Iieue " — Word* of 

Limilation or Purchase/] After a devise to the I 
"isEue" of A. the meie addition of words of' 
limitation to the " heiis, executon, adminiBtratois, 
and a^ifns " of the issue will not convert the term ^ 
" issue " into a word of purchase, and so prevent it i 
from operating as a word of limitation to give an | 
eslate tail. Dictum of Lord St. Leonard's in 
. MorUgomery (3 Jo. & Lat. 57) dis- 
[AUS V. WilxiAua SI L. T. 779, 
[38 V. B. lis, W, K. (1B84) 198 

6. - — — Will roming into operation prior lo 
WaU Acl—Wordt au^ieienl lo confer estaU in fee 
— Deviie to aecerul per>on» for life, with remainder 
to their issue female lo take ae tenant* in eommon 



that he wished to dispoea of all his worldly sub- 
Etance, and to settle and assure his several estates 
in the connties of C. and L. to theseveral uses and 
porposes tberein set forth, devised the same unto 
his sister A. L. for life ; and, on her death, ha de- 
clued it to be his will and intention to settle and 
assure his said estates amongst certain families 
named in the following " parts or proportions " ; 
and he then gave to six persons one-sixth " part " 
each, and declared that the several six ports should 
remain to each of the said devisees for life, with 
remainder to the first and every other son of each 
of the said devisees, severally and successively in 
laj] male, and in default of snch issue, then with 
remainder to the issue female of each or any of the 
said devisees, to take as tenants in conunon, and 
not as joint tenants. And that in case of the de- 
cease of any of said six devisees without issue, male 
or female, either in the testator's lifetime or after 
his decease, then the one-sixth part or parts of 
those who should happen to die without issue 
shonld go to and augment the shares of such sur- 
vivors "so long as the entail intended to be thereby 
created should continae to subsist"; and, in case 
all his said estates shonld, under snch limitations as 
aforesaid, vest in any one of his said devisees, or 
their heirs male, his will and intention was that 
such persOD should take the name and arms of the 
testator;— 

B^, by the Vice -Chancellor and by the Court 
of Appeal, affirming his decision, that, under the 
above will, the six devisees took estates for life 
only, with remainder (after the express estates in 
tail male limited to their first and other sons) t(< 
their issue female in fee as purchasers. Shannok 
V. Good - - IS I. B. Ir. 8S4 (C.A.) 

Tm, WILL— EZECOTOBS— ^egucsf to, in that 
eliaracter — Rebuttal of Presumption — Farol Evi 
denee,^ The mere fact that the gift of the legacy 



3 legacies to several peraons appointed 
er either in tbeir amount or subject- 
enough by itself to rebnt the presmnp- 



Jeaie v. Lautrence (L. B. 8, Eq. 315) qnestioned. 
Wildet V. Uories (1 Sm. & Giff. 475 ; 22 L. J. 
(Ch.) 497) explained. 



Vm. wn<£— EZEC0T0B8— conMnued. 

Per Cotton, L. J. {dubOanle, Kry, L.J.) :— Parol 

evidence is admissihle to rebut this, as well as any 

other, presumption. In re AppiJrroK. Babbek 

c. Tebuit 29 Ch. D. B98, S4 L. I. Ch, 9S4, 

[S2 I, T, 906, « J. P, 708 (CA.) 

2, Bequestto— Statute of Limitationi (3 &^ 

1 Wm. i, e. 2T)—ExnTf»t Tnirf.] A testator be- 
queathed the lands of K. (building ground) to his 
son, F, J. N., whom he appointed executor. He 
directed the lands to be built on according to 
certain plans with power to F. J. N. to alter tbem, 
and power to mate building leases. He appro- 
priated the rents of the lettings for building and 
of other property for canying out his general trust, 
which he did not clearly define, and gave his 
executor duties to perform of a continuing character 
to keep the furniture and the house in which he 
bad resided for his daughters and sisters-in-law, 
and supply the latter with clothes oud pocket- 
money \ and to continue to cany on a certain 
business in which he had himself been engaged, 
&c:— 

Held (1), that the lands of K. were bequeathed 

F.J, N. as executor, and not beneficiJly; (2> 

that F. J. N. took them on an express trust, which 

precluded him from availing himself of the Statute 

of Limitations (3 & i Wm. 4, c. 27). 

Baiter v. Kavanagh (1 Dr. & Wal. 668) followed. 
Klgent v. Ndge.\t - - IS I. K. Ir. 321 

See alto Executok. 

Legacy to A. if he shall conduct himself to 

satisfaction of testator's executor. 
.See Will — Cuhuition. 1. 

IX. TILL— OITZBOUS SEVIBE— STor^a^e.] A 
testator devised and bequeathed a freehold house 
and the furniture and effects tberein on trust for A. 
and B. for life. The house was subject to a mort- 
gage for more than its valoe ; — 

Held, by Pearson, J,, that A. and B. were en- 
titled to the use of the furniture without keeping 
down the interest on the mortgage. Steb v. 
Gladstone - - - 30 Oil. D. 614 

X, WILL— PZEPETUITT— Beguesf for Masses.] 
Besiduatj bequest, the income thereof t« be divided 
between the two priests officiating at the time of 
the testator's decease, and such others as should be 
from time to time officiating in the parish of K., in 
consideration of their saying masses for the repose 
of the testator's soul : — Seld. void. 

Billon V. ReiUy (I, R, 10 Eq. 152) distinguished. 
DOBRIAN V. GiLMOBE - - 16 L B. It. 69 

2. flemcrfeness — DicieifHe Gift — Oift to 

Children of A. icho ihoald attain Twenty-one — 
Period far ascertaining Close— Prior Tmit for 
Accumulation of IncomeJ] Devise of real estate to 
trustees in fee, upon trust for J. for life, and after 
his death upon trust for his children who shonld 
attain twenty-one, and the issue of any child who 
should die under twenty-one leavii^ issue who 
should attain that age ; but, in case there ahonld be 
no child, nor the issue of any child of J, who should 
attain twenty-one, the property was lo he held on 
trust loT the child or children of B, who should 
respectively attain twenty-one, if Diore than one iu 
equal shares. Provided always, that the rents of 
the trust premises should, during the term of 
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X. WILL— TWLFVSTSITY— continued. XI. WILL— BESIDTTE— con/tnue(2. 

twenty-one years from the day next before the day second marriage, be distributed as follows: — £1000 

of the testator's death, be accumulated by way of to be realized by his said executor, and applied by 

compound interest, and the accumulated fund him in having masses said for the testator's soul, 

shoidd be held in trust for the child, if only one, or and the residue to be distributed among such chari- 

all the children equally, if more than one, of R. ties in Dublin as his executor in his absolute discre- 

who should attain twenty- one. J. died without tion might think fit. But if his wife did not marry 

ever having had a child. R. had six children who again, that then, at her death, his executor should 

attained twenty-one. The youngest of them was retain a sum of £2000 out of the said bank stock, 

born after the eldest had attained twenty-one, but and apply the same as he should see fit in having 

before the end of the period of accumulation : — such number of masses as he apprpved of offered up 

Held, by Pearson, J., that the gift over to the for the repose of the souls of the testator and his 

children of R. was divisible into two distinct alter- wife ; and the testator directed that the residue of 

native gifts, viz., (1) a gift over in the event of the bank stock, after providing for such masses, 

there never being any child of J. ; (2) a gift over should be divided by his executor into five equal 

in the event of no child or issue of any child of J. parts, and paid to the treasurers of five different 

attaining twenty-one ; and that consequently the charitable institutions named in his will, and the 

first alternative was not too remote, and the gift testator appointed R., his executor, his residuary 

over was in the events which had happened good, legatee. 

Evers v. Challu (7 H. L. C. 531) explained. The testator died, leaving his wife surviving ; 

Sttiart V. Cocherell (L. R. 5 Ch. 713) distin- she did not re-marry, and survived R. The executor 

guished. survived the testator, and died without having 

Heldf also, that all the children of R. who were applied any portion of the bank stock in having 

bom during the period of accumulation, and who masses said ; and by his will he bequeathed all the 

attained twenty-one, were entitled under the gift property he derived, in reversion or otherwise, 

over. Watson v. Young - - 28 Ch. D. 436, under the will of M. Held, reversing the judgment 

[64 L. J. Ch. 602, 33 W. B. 637 of the V.C. (13 L. R. Ir. 395) that the gift of the 

— ..^** «««i«.p««<.*« T.. A' Ai. A en. residue of the bank stock, after providing for such 

^; y?;^T:^^^^^,;r^?^*.T ^^"' ^""t masses, was a specific gift of the portion of bank 

^^ shall fall into residue. *] A testator bequeathed ^^^ remaining after taking £2000 out of it; that 

the residue of his personal estate to his wife tor ^.^ ^-^^ ^^^ ^^. ^^^rried again, and having 

life, and after her death to his sister and three survived R., the gift of £2000 faUed, the event 
brothers in equal shares ; but dit;ected that m the ^j^^j^ j^ ^^ ^^^^ ^g^g^ j^^^- ^^-^^^ ^^^^ 

event of his sister dying unmarried m his wifes ^f^^ ^^e legacy of £2000 fell into the general 

lifetime (which hapj^ened) "her one-fourth should ^^^^^^^ ^^ therefore passed to R. under the rcsi- 

fall into the residue :-- duary bequest in M.'s will. Fee v. McManus 

Held, by Bacon, V.C, that there was no intes- •' ^ rjg j^ -^ j^ gj 

tacy as to the sister's one-fourth, but that the whole -,„^, ^n-ntr/v^A «▼/««> r^ n x- * i. 

residue was, on the widow's death, divisible in thirds ^H- 7^^^ — P v • x " ^^^^^Uation by 

between the three other legatees. drawing scroU through signature, so as not to render 

Humble V. Shore (7 Hare, 247 ; 1 H. & M. 550, )* lUegible-Evidence of deckration of testator 

n.), Lightfoot v. Burstall (1 H. & M. 546), and C^at v. Gay - - 46 Amer. B. 78 (TT.B.) 

Crawshaw v. Crawshaw (14 Ch. D. 817) considered. 2. Codicil—'' To or in favour o/."] P. by 

Me Rhoades. Lane v. Rhoades 29 Ch. D. 142, his will bequeathed the residue of his estate upon 

[64 L. J. Ch. 673, 63 L. T. 16, 33 W. B. 608 trusts for his children, and as to his sons' shares 

. directed that half should be held absolutely and 

2. General Words followed by particular h^if settled. By a codicil he revoked every devise 

description— Imperfect Enumeration.^ A testator, q^ bequest " to or in favour of " his* son S. .—Held, 

by his will having made a bequest of a smn ^jy ^a^^ j^^ that the interest of the children of S. in 

of money secured by mortgage, proceeded in the ^he settled moiety was revoked by the codicil, 

following terms:—! leave "the remainder of my Prentice v. Tabob (or Tabor v. Prentice) 
personal property in Funds, Royal Bank, and other ["52 l. T. 86, 32 W. B. 872 

deposit dockete, to my wife absolutely." He then 3^ BirecUon in Codicil to Strike out 

eft pecmiiary legacies <^ ^^^JJl^^^^^-y^.ff' Nam^s of Legatees in Will.-] S., the testatrix, 
that *^«^^^^ds m Fmids Royd ^^^^ all pereoialty to her three sisters by name, 

deposit dockets, did not cut down the genei^ty ^ [ ^ .^^J^ ^^ 1 ^^^ ^^^^^ (^^ ^^^.^ 

of the gift of "the remainder of his pe^nd ^P^^^^ ^ ^^^.^ joiVlives, with benefit of 

property; and that the residue of the p^^^^^^ survivorship amongst them ; and upon the death of 

passed to the testators wife mider the bequest the survivo?, in ca^ any of S.'s nepLws, D. and R., 

I'iGHE V. Fetherstonhaugh - 13 L. B. Ir. 401 ^^^ ^^^ ^.^^ j^ ^^^^^^ ^ ^^^^ ^.^.^^^ g ^^^^ 

3. Gift for Masses, to be applied at discre- her personalty to trustees, upon trust to assign the 

tion of execuiw — Impossibility of carrying out tes- same to D., R., and M. in equal shares, or to such 

tator's directions— Mesiducy particular or general.] of them as should then be living ; and if but one, 

M. by his will directed his executor to transfer any then the whole was to be assigned to such one 

money that he might have in bank stock into the absolutely. But, in case of the death of the said 

executor s name, and pay the income to his wife nephews and niece, leaving either of the said sisters 

for life, or until she should marry again ; and if sunriving, S. bequeathed the property to tho 

she should marry again, that she diould thereupon survivor of her said sisters absolutely. Bv a codicH 

forfeit her life interest in the fund, and that the S. requested that all names of D., M., and R., 

whole of the bank stock should, upon his wife's should be considered as if omitted in her will. 
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Xn. WXLL— KBTOOATIOV— eoBttnu«iI. 

Beld, by Pearaon J., that the effect of thi- 
direction in the todioi! to omit these names was td 
give the propertr abeolntely to the snrrivor of th( 
ftiree sisters, fte Stephensox. Stephessox b. 
STEPHENSoy 64 L. J. Ch. 9S8, E3 L. T. BT6. 

[W. IT. (188S) 6S 

4. Obliteration by pec-marks of legacies, 

clause appointing execntor s and testator's sigaatarp 
— English cases considered. SrccEgsiON of MCb 
[48 AuM. B. 342 (,V.B.) 
S. Oblitecaldon of certain words, conver- 
sion of life estate into fee simple therebr. obser- 
vBtions on Sininton v. Sailfy (4 App. Cas. 70). 

EecuBACB V. Collins 4B Amar. B. 123 (U.S. j 

fl. Siibieqiient WiU—Evideaix — Admwri- 

baittj of MemorajuUm.'i TesUtor made a wUl ir. 
1864 appointing his wife sole eiecutrii, and ialy 
execnted another document in 1877. There va.' 
no evidence of the contents of the second document 
except that after its eiecution the testator said, 
" I luiTe made a will altering mj affairs, and I havf 
taken care of Ellen, and there will be something 
for Roby," and except a memorandnm at the fool 
of the will as follows : " This will is now useless, a 
new will having been made in October, I87T. upon 
my wife telling me she was sorry she had ever seen 
me,' &c. :— HeW, by Butt, J., that, in the absence 
of proof of an alteration of esecutrii orof atevoca- 
toiy clause of disposition wholly inconsistent with 
the firet will, that iwill was not revoked, and was 
therefOTe entitled to probate. Qtuxre, whether the 
memorandum was admissible in evidence to shew 
an intention ia revoke the Urst will. Hellieb v. 
Hellieb - 9 P. D. 287, &S L. J. P. 105, 

[33W. £.821,491. P. 8. 

7. Tiro leita-menlaTy paperi admitlM lo 

prcbaU—Tke worde " Latt Win" not a revoca- 
tiim of former wifla.] A testatrix made a will on 
the 9th February, 1SS4, which she declared to be 
her last will, revoking all previous wills, and 
appointing a residnary legatee and. an executor. 
On the 19th Febmary, 1884, she made another 
will, which commenced : " I declare this to be my 
last will," and bequeathing legacies out of her 
money in the Savings Bank (part of her property) 
and appointing another executor \—Seld, that the 
latter <ud not revoke the former will, and the two 
docnment^ were admitted to probate. Iv the 
Goods of Julia O'Cosnob - 13 L, B. Ir. 406 

Xm. WIU;~IBIIBTEZB— Poie«r to aratinue 
hatinetg—TenwRl for JAfe — Capital and Inxome.'] 
A. gave all his realty and personalty to trustees 
npOD trust for sale, eonvciHion, and investment, and 
to pay the income of one-lifib part to his wife for 
life, and subject thereto to divide the whole into 
four parts, and pay the income of one aoch part 
to each of his four daughters for life, and after her 
death to hold sacli pwt ia trust for her children 
equally. And he empowered his trustees to carir 
ou any business carried on by him, and directed 
that the net profits of any business so carried ou 
should, except such parts thereof as tbo trustees 
should in their discretion reserve for the purpose of 
increasing the capital in such business, be treated 
as ineome of his said trust estate. And he directed 
that, should any losses (not being the result of 
neglect) fall on his tnistees in consequence o£ bis 



j Xm. WILL— TBUBTEEft— continued. 

carrying onanoh liQBinesa, the same should be de- 

I frayed out of his estate. The testator left property 

■ employed in business and other property. The 
trustees carried on the business, and duly investdd 

, the other 'property. For some yeais the business 
was successFul, and the profits were duly divided 
among the tenants for life. In a subsequent year 
losses were incurred, and the trustees claimed that 

I they should be recouped out of the income of the 

. trust estate generally. 

Beld, by Peaison, J., that the losses must be 
Iwme by the capital of the testator's estate, and 

' not by the teiiants for life. Be Millicbaxp. 

I GooDALE T. Bullock 62 L. T. 7fiB, W. H. (1SS6) 62 

2. Tnat for SaU— Power to increaie 

Capitfd en^loyed in Business — Xorigage to leetire 

^ ButiTieii Seble — Adminiitralion Aclion — Pelition 
for leave lo Intervene.] D„ who died in 1866, 
devised and bequeathed all his property upon trust 

I for sale and conversion, and empowered his tnistees 
to carry on his business for sach time as they 
should see fit, and to employ in the tmainess all 
the capital which might be invested therein at the 
time of his decease, and the profits thereof, and t« 
increase or abridge the business and his capital 
therein, and generally to transact all matters and 
concerns respecting the business, and to do all acts 
relative thereto, in the same manner as if they 
were al)so!utely entitled to the same. 

D.'s personalty comprised nearly all the capital 
of the business. His realty consisted of the bnild- 
ings on which the business was carried on, and for 
which he received a rent. 

The trustees carried on the bnsiness after D.'s 
death in paitnership witb others, but the firm 
became bankrupt.' In 1869 one of the trustees 
advanced to his co-trustees £2000, and the title- 
deeds relating to the business premises were de- 
posited witb nim for securing the repayment of 
the advance with interest. The money was applied 
for the purposes of the husiness. This transaction 
had not been disclosed. 

In Jan. 1882, an action was begon to administer 
D.'s estate, and iu pursuance of an order made in 
the action, tbo bnsiness was sold in 1883. In 
Sept. 1882, certain of the beneficiaries mori)gaged 
all their respective shares under the will to secure 
repayment to a bank of £4600. The bank applied 
by petition for leave to intervene in the action, and 
obtain payment of their debt. The question was, 
whether the trustees had power to make an equit- 
able mortgage of realty, which did not form part 
of the assets employed in the business, for the 
purposes of the business. 

Held, by Eay, J., that power to employ other 

assets in the business was conferred on the trustees 

by the authority to increase the capital of the 

business ; that, as they conld have sold the realty 

and used the proceeds in tbe business, they were 

not wrong in using the property itself to assist in 

carrying on the business ; and that the mortgage 

of 1869 had priority over the mortgage of 1882 : — 

Held, also, that, as the banking company were 

Dot creditors of the testator, tbey had token the 

most convenient conrse in applying to intervene 

t>y petition. Be Dimuoce. toiixocK v. Diumoce 

[fiS L. X. 4H 

See also Tbdbtee. 
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XIII. WTLJi—TRUBTSEB-^ontinued, 

Direction to continue business — Joint and 

separate estate. 

See Bankruptcy— Proof. 4, 

WILL — Advancement. 

See Advancement. 

Charitable gift. 

See Charity. 2 — 11. 

Devise of realty on trust to pay debts — No 

real estate. 

See Limitations, Statute op. 2. 
Execution of. 

See Probate. 1, 2. 
Exercise of power by. 

See Power. 

Married woman's — After-acquired property. 

See Husband and Wipe — Married 
Women's Property Acts. 13. 
Probate. 

See Probate. 

WHTDING-UP. 

See Company — ^Voluntary Winding-up. 
Company — Winding-up. 

WINDOWS-^Obstruction of light. 

See Easement. 

Light. 

WITNESS. 

See Evidence. 

Practice — Evidence. 

Bastardy — Refusal to give evidence. 

See Bastardy. 3. 

— - Illiterate— Affidavits— Taking off file. 
See Practice — Evidence. 6. 

WOMAN PAST GHILDBEABIN0— Presumption. 
See Evidence. 11. 

WOEDS :— 

" Abstract of deed." 

See Vendor and Purchaser — ^Title.. 1. 
" Action." 

See Practice— Appeal. 15. 
" Allowance.*' 

See PuBUC Health Acts. 11. 

" Annual profits or gains." 

See Kevenue. 3. 
" Annual rack rent or value." 

See Water Kate. 2. 

" Assignee." 

See Solicitor — Bill op Costs. 20, 
" Bare trustee." 

See Vendor and Purchaser— Convey- 
ance. 2. 

" Benefice with cure." 

See Ecclesiastical Law. 1. 
" Book separately published." 

See Copyright. 1. 
" Buildings.'* 

See Settled Land Act. 4. 
" Business and goodwill." 

See Will — Construction. 5. 
" Certificate." 

See Vendor and Purchaser — Title. 4. 

" Charitable and deserving objects." 

See Will — Constbuction. 27. 



WOBDS — continued, 
" Child or children." 

See Will — Estate in Realty. 1. 
<' ChUdren." 

See Will — Construction, 6 — 9, 

** Clerk." 

See Practice- Writ. 2. 
** Common to the trade." 

See Trade-mark. 17, 
" Commonly understood." 

See Municipal Corporation. 2, 
'* Composition." 

See Limitations, Statute op. 13. 
"Contingent liability." 

See Executor— Actions. 1. 
" Contract." 

See Public Health Acts. 11, 12. 
" Conveyance." 

See VOLUNTARY Conveyance. 1, 2. 
" Criminal cause or matter." 

See Practice — Appeal. 6. 
" Debt or liabUity." 

See Bankruptcy — Proop. 2. 
" Dying without issue." 

See Will — Estate in Realty, 1. 
" Estate." 

See Will — Estate in Realty. 1. 

« Event." 

See Practice — Costs. 9, 10. 
" Evidence." 

See Vendor and Purchaser — Title. 4. 
'* First and second cousins." 

See Will — Construction. 12. 

" Fish." 

See Fishery. 1. 
" For the time being." 

See Trade-mark. 20. 

« Forfeiture." 

See Settlement — ^Forpeiturb Clause. 4, 
** Free from all deductions." 

See Revenue, 13. 
" Frequenting." 

See Vagrant Acts. 

** Furniture, goods and chattels." 

See Will — Construction, 13. 
" Heirs." 

See Will— Construction, 14 — 17. 
" Income." 

See Bankruptcy — Assets. 2, 
» Issue." 

See Will — Construction. 19. 
Will — ^Estate in Realty. 4. 
" Land." 

See Lands Clauses Act. 14. 
Settled Land Act.* 18. . 
"Lease." 

See Building Contract. 1. 
" Lessee." 

See Landlord and Tenant — Re- 
entry. 3. 

« Mistake." 

See Parliament. 6. 
" Moderate speed." 

See Shif^Collision. 11, 14. 

T 
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.1, WORDS — continfid, 

—-"Molestation" 

fi^ce Husband and Wife— Separation 
Deed. 2. 

— — « Money." 

See WiiiL— Construction. 27, 28. 

— *^ " Mortgagees on real and leasehold security.*' 
See Will — Construction. 29. 

»■. .. " Narrow channel." 

See Ship — Collision. 16. 

• ~ « Next-of-kin." 

5^ Will— CoNSTRucnoN. 30. 

- — <* OflScer." 

See Practice — Writ. 2. 

« Order." 

See Practice— Appeal. 2. 

*< Ordinary outgoings." 

iS^ee Will — Construction. 32. 

- — ** Party." 

See Bankruptcy— Examination. 2. 

. « Pave." 

See Metropolis. 7. 

,. " Payable." 

See Settlement — Construction. 5. 

. « Person employed in the mine." 

See Mine. 

, » Port." 

See Ship — Chartbrparty. 3. 

. '* Pretenced title." 

See Vendor and Purchaser — ^Title. 6. 
^1^ '• Proceeds of goods taken in execution," 

See Sherqt. 3. 

« Profits.^ 

See Practice— Accounts. 3. 
« Property." 

See Bankruptcy — ^Disclaimer. 1. 

" Provisions." 

See Market. 4. 

« Public building." 

See Metropolis. 13. 

'* Public place." 

See Criminal Law. 11. 
" Eeal estates wheresoever situate." 

See Will — Construction. 36. 
" Receipt." 

See Revenue. 12. 

" Rent" 

See Bankruptcy — ^Distress. 

" Rent having no money value." 

See Conveyancing Act. 



W0BD8 — continued, 

" Securities for money." 

See Will — Construction. 38. 

» Seised jointly." 

See Trustees Acts. 6. 

« Severally." 

See Will— Construction, 39. 

" Sewer." 

See Public Health Acts. 15, 16. 

" Shares." 

See Will — Construction. 40. 

" Site." 

See Metropolis, 11. 

" Stock standing in my name." 

See Will— Construction. 43 

« Street." 

See Highway. 2. 
Metropolis. 5. 
" Surviving." 

See Will — Construction. 44, 45. 
" Survivor." 

See Will — Construction. 46, 47. 
« Tenement." 

See Parliament. 2. 
« Theretofore." 

See Towns Improvement Act. 
" Trade or business." 

See Bankruptcy — ^Trader. 
" Turnpike road." 

See Highway, 2. 
"Unmarried." 

See Will — Construction. . 48. 
" Visible means." 

See County Court. 7. 

" Without having been married." 

See Settlement — Construction. 6. 

WOBEMAK. 

See Master and Servant. 

WUlT OF POSSESSION— Issue after expiration of 
Plaintiff's title. 
See Landlord and Tenant — ^Holding 

OVER. 2. 

WBIT OF SUMMONS. 

See Practice — Writ. 



Y. 

YEAELY TEHANCY— Notice to detfirmine. 

See Landlord and Tenant — Yearly 
Tenancy. 
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Now ready, 2 vols, demy 8vo., price 33*. 
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«y Dr. KiDOLi'H Gnkist. Professor of Law in the Univcr>ity of Berlin. Translated by Philip 
A. As iWORTH, of the Inner Temple, Esq., Barrister-at-Law. 

Just published, royal 8vo, calf, £1 iis. 6d. net. 

ADMIRALTY CASES, 1648-1840. Reports of Cases determined 

by the High Court of Admiralty and upon Appeal theref^rom. Temp. Sir Tho^. Salisbury amd 
Sir Oeorce Hav, Judges, 1758-1774- By Sir Willfam Bmrrell, Bart., LL.U. J^-*;;* «J^. 
Together with Extracts irom the Books and Records of the High Court ©^ Admiralty and the Courts 
of the Judges Delegates 1584-1839, and a collection of Cases and (Jpinions upon Admiralty Matters, 
X701-1781. Edited by Reginald G. Maksdbn, ot the Inner Temple, Bam»ier-at-Law. 

Just -Published, Demy 8vo., cloth, price 15s. 

SALVAGE, TOWAGE, AND PILOTAGE (THE LAW OP). 

By Harry Newton, Esq., LL.B., of the Middle Temple, Barrister-at-Law, Author of A Digest 
of the Law of Shipping and Marine Insurance." 

Second Edition, revised and en larked, royal 8vo, cloth, jaf. 

POREIGN JUDGMENTS AND PARTIES OUT OP THE 

JURISDICTION (the Law and Practice of the Courts of the United Kingdom relatmg to). By 
Francis Taylor Piggott, M.A., LL.VI., of the Middle Temple, Barrister-at-Law. ^ 
During t/w argument in a recent case in the Court of Appeal, Lord Jus; ice Bowen satd: ^ "l^ "™f " * 
ner in which Mr. PigRott in his book reconciles the decisions in Hunter v. Stewart and ±iendkkson 
V. Henderson I think is very acute and very sen">ib/e." 

Just ready, price \s. 

ADDITIONAL NOTES and RECENT CASES ON SERVICE 

OUT OF THE JURISDICTION. Bein^ an Appendix to Foreign Judgments. 
Now ready. Second Edition, thoroughly revised, cloth 30*. 

THE LAW OP MONEY SECURITIES. In Four Books. I. Per- 
sonal Securities. II. Securities on Property. III. Money Market and Stock Exchange Securities. 
IV. Miscellaneous. With an Appendix. By C. Cavanagh, B.A., LL.B. iLond.). 
• An admirable synopsis of the whole law and practice with regard to securities of every sort." — 
Saturday Review* 

Just published, crown 8vo, cloth, ^5. 6d. 

PRACTICAL INSTRUCTIONS AND SUGGESTIONS TO 

YOUNG SOLICITORS and ARTICLED and other CLERKS, in Matters of Daily Practice, 
especially in Country Offices By H. Moore, Fsq., Author of "Practical Forms of Agreement, 
" Instructions for Preparing Abstracts of Title,' &c. 
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PRINCIPLES OP THE LAW OP TORTS. By F T. Piggott, 

Author of " Foreign Judgments and Parties cut of the Juriidiciion." 

Now Realy, Second Ed tion. Demy 8vo., cloth 

THE AGRICULTURAL HOLDINGS ACT, 1885, AND 

OTHER S TATUTES, rebting :o Distress, Replevin, Notice to Qiiir, etc , with a roncise summary, 
and Eighty-five Forms, being Forms of Lea■^e^, Substituted Agreements, Awjrd>, Notices &c., and 
an Appendix containing the Ground Game Act, the Report of the R«>y;il Commission on Agrculture, 
etc. By J. M. Lely, t.iq., I ditur of ' Woodfa I's Law ot L.ndlord and TenaiU,' aud E. Roukkt 
Pearce, Esq., Barristers at-Law. 

Royal Svo., cloth, 17*. 6d. 

THE JUDICATURE ACTS AND THE RULES OP THE 

SUPREME COURT, 1883 ; with Concise Notes. By the late Frklekic Philip Tomlinson, 
M.A., of Trinity College, Camb idge, and of the Inner Temple, Barrisier-at Liiw. Edited by 
R. T. Reid, Q C. 

%* A special feature of tfus work is t/tat where a nerv rule exactly follows the o'd, where the rule 
is quite new, and where there are verbal or clerical alterations, each is clearly indicated. 

*' The present publication will bear favourable comparison with any of the many 1 ooks which the new 
rules hive called forth. To those desirous uf comparint; the new rules wih the old, and learning the 
changes iri practice whch the former have made, Mr. 1 omliitSun's work will prove specially u«-eful. By 
means of ingeniously devised marginal strokes and m mbers, one learns at a glance whether the rule no at 
in force is wholly new, a material m vdificanon of the oki, a .••light modificat on, or an exuct survival. Some 
excellent explanatory notes are also incorporated. . . . ITie plan of the work has been well curried out." — 
Law 'limes. 

"In a gracefully written preface, Mr. Reid tells us that 'fcardly anything beyond the task of revision 
remained to be ilone when the author s unremitting labours were closed by his death,' and aidd>, * A:l 1 oik 
of the i-rofession is that tney will debit any shortcomings in the work to me, aiid credit its merits to the 
uieinory of my brother-in law.* In the melancholy circumstances attending the production of the book we 
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'Jour7ial. 
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